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Notifications Concerning Treaties Administered by WIPO 
in the Field of Copyright 

Convention Establishing the World Intellectual Property Organization and 
Certain Other Treaties Administered by WIPO 

Declaration 

REPUBLIC OF MACEDONIA 
(THE FORMER YUGOSLAV REPUBLIC) 

The Government of the Republic of Macedonia 
deposited, on July 23, 1993, the following decla- 
ration: 

"The Republic of Macedonia expresses its in- 
tention to be considered, in respect of the terri- 
tory of the Republic of Macedonia and by virtue 
of succession of the Socialist Federal Republic of 
Yugoslavia, a party to: 
- the Convention Establishing the World Intel- 

lectual Property Organization, signed at 
Stockholm on July 14, 1967, and amended on 
October 2, 1979, 

- the Paris Convention for the Protection of 
Industrial Property, of March 20, 1883, as 
revised at Stockholm on July 14, 1967, and 
amended on October 2, 1979, 

- the Madrid Agreement Concerning the Inter- 
national Registration of Marks, of April 14, 
1891, as revised at Stockholm on July 14, 
1967, and amended on October 2, 1979, 

- the Nice Agreement Concerning the Interna- 
tional Classification of Goods and Services 
for the Purposes of the Registration of Marks, 

of June 15, 1957, as revised at Geneva on 
May 13, 1977, and amended on October 2, 
1979, 

- the Locarno Agreement Establishing an Inter- 
national Classification for Industrial Designs, 
signed on October 8, 1968, and amended on 
October 2, 1979, 

- the Berne Convention for the Protection of 
Literary and Artistic Works, of September 9, 
1886, as revised at Paris on July 24, 1971, 
and amended on October 2, 1979. 

"The Republic of Macedonia accepts the obli- 
gations set forth in the said treaties, with all 
reservations made by the Socialist Federal 
Republic of Yugoslavia. 

"The Republic of Macedonia declares that, 
for the purpose of establishing its contribution 
towards the budgets of the Paris and the Berne 
Unions, it wishes to belong to Class VII." 

WIPO Notification No. 168, Berne Notification 
No. 149, of July 26, 1993. 
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Berne Convention 

New Member of the Berne Union 

BOLIVIA 

The Government of Bolivia deposited, on Au- 
gust 4, 1993, its instrument of accession to the 
Berne Convention for the Protection of Literary 
and Artistic Works. 

Bolivia has not heretofore been a member of the 
International Union for the Protection of Literary 
and Artistic Works ("Berne Union"), founded by 
the Berne Convention. 

The Berne Convention, as revised at Paris on 

July 24, 1971, and amended on September 28. 
1979, will enter into force, with respect to Bolivia 
on November 4, 1993. On that date, Bolivia will 
become a member of the Berne Union. 

Bolivia will belong to Class IX for the purpose ol 
establishing its contribution towards the budget oi 
the Berne Union. 

Berne Notification No. 150, of August 4, 1993 
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Normative Activities of WIPO in the Field of Copyright 

Committee of Experts on a Possible Protocol to the Berne Convention 

Third Session 

(Geneva, June 21 to 25, 1993) 

REPORT 

adopted by the Committee 

I.    Introduction 

1. In pursuance of the decision taken by the Gov- 
erning Bodies of the World Intellectual Property 
Organization (WIPO) and the Unions administered 
by WIPO at the twenty-second series of meetings 
in Geneva, in September-October 1991 (see docu- 
ment AB/XXII/2, item 03(2) and document 
AB/XXII/22, paragraph 197) and the decision 
taken by the Assembly and the Conference of Rep- 
resentatives of the Berne Union on September 29, 
1992 (see document B/A/XIII/2, paragraph 22), 
upon the invitation of the Director General of 
WIPO, the third session of the Committee of Ex- 
perts on a Possible Protocol to the Berne Conven- 
tion for the Protection of Literary and Artistic 
Works (hereinafter referred to as "the Committee") 
met at the headquarters of WIPO, in Geneva, from 
Iune21 to 25, 1993. 

2. Experts from the following 49 States (members 
of the Berne Union) and one intergovernmental 
organization members of the Committee attended 
the meeting: Argentina, Australia, Austria, 
Belgium, Brazil, Burkina Faso, Canada, Chile, 
China, Colombia, Czech Republic, Denmark, 
Ecuador, Egypt, Finland, France, Germany, Ghana, 
Hungary, India, Ireland, Israel, Italy, Japan, Kenya, 
Luxembourg, Malawi, Mali, Mexico, Morocco, 
Netherlands, New Zealand, Nigeria, Norway, 
Pakistan, Paraguay, Peru, Portugal, Romania, 
Senegal, Spain, Sweden, Switzerland, Thailand, 
Turkey, United Kingdom, United States of 
America, Uruguay, Venezuela, Commission of the 
European Communities (CEC). 

3. Experts from the following three States (not 
members  of the  Berne  Union)  participated  in 

an observer capacity: Algeria, Indonesia, Russian 
Federation. 

4. Representatives of the following six intergov- 
ernmental organizations participated in observer 
capacity: United Nations Conference on Trade and 
Development (UNCTAD), International Labour 
Office (ILO), General Agreement on Tariffs and 
Trade (GATT), European Free Trade Association 
(EFTA), Council of Europe (CE), League of Arab 
States (LAS). 

5. Observers from the following 47 non-govern- 
mental organizations participated in the meeting: 
Agency for the Protection of Programs (APP), Asso- 
ciation for the International Collective Manage- 
ment of Audiovisual Works (AGICOA), Australian 
Copyright Council (ACC), Bundesverband 
Deutscher Unternehmensberater (BDU), Business 
Software Alliance (BSA), Chartered Institute of 
Patent Agents (CIPA), Common Law Institute of 
Intellectual Property (CLIP), Computer & Commu- 
nications Industry Association (CCIA), Copyright 
Research and Information Center (CRIC), Elec- 
tronic Industries Association (EIA), European Al- 
liance of Press Agencies (EAPA), European Asso- 
ciation of Manufacturers of Business Machines and 
Information Technology Industry (EUROBIT), Eu- 
ropean Broadcasting Union (EBU), European Bu- 
reau of Library, Information and Documentation 
Associations (EBLIDA), European Committee for 
Interoperable Systems (ECIS), European Federa- 
tion of Audiovisual Filmmakers (FERA), European 
Writers' Congress (EWC), Information Industry As- 
sociation (IIA), Information Technology Associa- 
tion of America (ITAA), Inter-American Copyright 
Institute (IIDA), International Affiliation of Writ- 
ers Guilds (IAWG), International Association for 
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the Advancement of Teaching and Research in In- 
tellectual Property (ATRIP), International Associa- 
tion for the Protection of Industrial Property 
(AIPPI), International Association of Audio-Visual 
Writers and Directors (AIDAA), International Bu- 
reau of Societies Administering the Rights of Me- 
chanical Recording and Reproduction (BIEM), In- 
ternational Confederation of Music Publishers 
(ICMP), International Confederation of Societies 
of Authors and Composers (CISAC), International 
Copyright Society (INTERGU), International 
Council on Archives (ICA), International Federa- 
tion of Actors (FIA), International Federation of 
Associations of Film Distributors (FIAD), Interna- 
tional Federation of Film Producers Associations 
(FIAPF), International Federation of Journalists 
(IFJ), International Federation of Library Associa- 
tions and Institutions (IFLA), International Federa- 
tion of Musicians (FIM), International Federation 
of Reproduction Rights Organisations (IFRRO), 
International Federation of the Phonographic In- 
dustry (IFPI), International Group of Scientific, 
Technical and Medical Publishers (STM), Interna- 
tional Intellectual Property Alliance (IIPA), Inter- 
national Literary and Artistic Association (ALAI), 
International Publishers Association (IPA), Inter- 
national Secretariat for Arts, Mass Media and En- 
tertainment Trade Unions (ISETU), International 
Theatre Institute (ITI), International Video Federa- 
tion (IVF), Max Planck Institute for Foreign and 
International Patent, Copyright and Competition 
Law (MPI), National Music Publishers' Association 
Inc. (NMPA), Software Publishers Association 
(SPA). 

6. The list of participants is attached to this 
report.1 

II. Opening of the Session by the Director General 

7. The Director General of WIPO welcomed the 
participants and opened the meeting. 

III. Election of a Chairman and Two Vice-Chairmen 

8. Mr. Jukka Liedes (Finland) was unanimously 
elected Chairman and Mr. Péter Gyertyânfy 
(Hungary) and Mrs. Hilda Retondo (Argentina) 
were unanimously elected Vice-Chairmen of the 
Committee. 

IV. Examination of Questions Concerning a Possi- 
ble Protocol to the Berne Convention 

9. Discussions were based on the memorandum 
prepared by the International Bureau of WIPO 
entitled "Questions Concerning a Possible Protocol 
to the Berne Convention" (document BCP/CE/ 
III/2; hereinafter referred to as "the memoran- 
dum").2 The Secretariat noted the interventions 
made and recorded them on tape. This report sum- 
marizes the discussions without reflecting all the 
observations made. 

10. The Chairman proposed, and the Committee 
decided, that the discussion focus on the three so- 
called new items (see document BCP/CE/III/2-III). 
that is, the distribution right, including importation 
right, enforcement of rights and national 
treatment. 

General discussion 

11. The Delegation of Sweden welcomed the ef- 
forts to improve the international copyright system, 
notably in the light of technological developments 
which had occurred since the latest revision of the 
Berne Convention in 1971. The proposals con- 
tained in the memorandum were broadly accept- 
able, although there were a certain number of 
points on which further discussion was necessary. 
The Delegation made four remarks. First, it had 
reservations concerning the interpretation of the 
Berne Convention, according to which a general 
right of first distribution and a right of importation 
might be deduced from the present text of the Con- 
vention, and, irrespective of this interpretation, it 
reserved its position as regards the recognition of a 
right of importation. Second, it considered the 
principle of national treatment the cornerstone of 
the Berne Convention, but it had some reservations 
as regards some statements and proposals con- 
tained in the memorandum and, particularly, con- 
cerning those which related to the public lending 
right. Third, concerning the question of enforce 
ment of rights, it was of the view that the draft 
GATT text annexed to the memorandum should be 
used also in the context of the possible protocol 
and through some mechanism, for the Berne Con 
vention itself; the text represented the result of 
lengthy and difficult negotiations and should onl> 
be changed to the extent necessary to make it appli- 
cable in such contexts. Fourth, it noted that the 
terms of reference of the Committee of Experts on a 
Possible Instrument on the Protection of the Rights 
of Performers and Producers of Phonograms and. 

1 The list of participants is not reproduced here, but it may 
be obtained from the International Bureau. See Copyright, 1993, pp. 84 to 109. 



NORMATIVE ACTIVITIES 181 

thus, also the proposals to be discussed at the first 
session of that Committee were more comprehen- 
sive, and said that, for the sake of greater harmony 
between the protocol and the new instrument, the 
terms of reference for the present Committee might 
have to be reviewed by the Governing Bodies in 
September 1993. 

12. The Delegation of the United Kingdom indi- 
cated that the question of the right of importation 
was under review in its country. Concerning the 
enforcement of rights, it said that the GATT text 
should be chosen as a basis with some technical 
modification. The Delegation stated that it agreed 
with the principle of national treatment, but would 
wish to examine the details of the proposals made 
by the International Bureau with great care. Fi- 
nally, it was of the view that the link between the 
protocol and a possible instrument on the protec- 
tion of rights of performers and producers of pho- 
nograms would have to be examined item by item. 

13. The Delegation of Argentina stated that it 
supported in principle a possible protocol to the 
Berne Convention, notably because, following re- 
cent amendments to the copyright law in its coun- 
try, many of the rights and standards contained in 
the memorandum already formed part of Argentine 
legislation. However, the creation of an importa- 
tion right and the application of national treatment 
obligations in certain fields, such as private copying 
levies, would require careful attention. 

14. The Delegation of Hungary stated that the 
possible protocol should be a special agreement un- 
der Article 20 of the Convention, although certain 
aspects could also be considered as measures neces- 
sary to ensure application of the Convention, pur- 
suant to Article 36. The purpose of the possible 
protocol should be to give authors more extensive 
rights, by interpreting the Convention or identi- 
fying new rights. Such new rights should, however, 
be based on existing rights and principles recog- 
nized under the Convention, so as to avoid any 
derogation of the de facto level of protection for 
those member countries which would not be signa- 
tories of the possible protocol. It was regrettable 
that the terms of reference of the Committee were 
limited. Private copying, cable distribution, indi- 
vidual exercise and collective administration of 
rights were among the items which should be added 
to the Committee's mandate. Among the three new 
items, national treatment was the most vital, and 
no new exception to this fundamental principle 
should be allowed. As regards enforcement of 
rights, the draft provisions prepared by the Interna- 
tional Bureau were preferable to the GATT text 
annexed to the memorandum. 

15. The Delegation of Germany agreed to discuss 
the three new items first. It considered that na- 
tional treatment, which constituted a particularly 
important item, should not be subjected to any new 
exceptions. It endorsed the position expressed by 
the Delegation of Sweden concerning the enforce- 
ment of rights. 

16. The Delegation of Australia indicated that its 
position in respect of items already discussed was 
still as previously expressed. It welcomed the inclu- 
sion of provisions on enforcement and felt, as it 
had previously stated in a letter sent to the Interna- 
tional Bureau on March 5, 1993, that the discus- 
sions should be based on the draft GATT/TRIPS 
agreement negotiated in the framework of the 
Uruguay Round. Its government was dedicated to 
strong enforcement and had, in recent years, intro- 
duced increased penalties for infringement. On the 
question of the right of importation, it said that it 
could not agree with the view expressed in the 
memorandum that it was clear that an obligation to 
provide such a right existed in the Berne Conven- 
tion. When enacting recent legislation to allow im- 
portation of books in certain circumstances, the 
Australian Government concluded, after careful 
consideration, that the legislation did not offend its 
international obligations. In the consideration of 
what would be, in Australia's view, a new interna- 
tional obligation, the Delegation drew attention to 
the interests of consumers, and questioned the jus- 
tification for the proposed exception in the case of 
a single economic market extending to the territo- 
ries of several countries. 

17. The Delegation of France said that it favored 
a right of distribution and a right of importation, 
and considered that some aspects, particularly the 
question of exhaustion of the right of distribution, 
should be further studied to avoid any further limi- 
tation to exclusive rights. The Delegation agreed 
that the provisions on the enforcement of rights 
should be based on the GATT/TRIPS text. The 
possible application of national treatment, which 
was a fundamental rule of the Berne Convention 
and heretofore recognized by member States of the 
Union, to new rights and possibly also to commer- 
cial products required further thought, to consider 
whether it was still the best solution. This examina- 
tion should take place only after the contents of the 
new rights were known. 

18. The Delegation of the United States of 
America stated that the principle of national treat- 
ment was the cornerstone of the great international 
intellectual property treaties, the Berne and Paris 
Conventions, and a keystone of international trade 
treaties. The principle should extend into the in- 
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definite future and embrace all rights and benefits 
that a member country of the Berne Union accords 
to authors and their successors in title. The possible 
protocol should reaffirm and clarify that the princi- 
ple applies unequivocally to all rights and all bene- 
fits flowing from those rights. To this end, while 
agreeing with the analysis contained in the memo- 
randum, it submitted the following text as an exam- 
ple of language to be included in the possible pro- 
tocol: 

"(1) Each country of the Union shall accord 
to nationals of another country of the Union no 
less favorable treatment than it accords to its 
own nationals with regard to all rights and bene- 
fits now, or hereafter, granted under its domestic 
laws in respect of literary and artistic works or 
fixations embodying such works. 

"(2) Benefits shall include the same possi- 
bility to exploit and enjoy rights in the national 
territory of a country of the Union as the re- 
spective country grants to its own nationals. 

"(3) No country of the Union shall, as a 
condition of according national treatment, re- 
quire rights holders to comply with any formali- 
ties in order to acquire rights in respect of liter- 
ary and artistic works or fixations embodying 
such works." 

Provisions on national treatment, however, could 
be made meaningless without rules on the transfer 
and exercise of rights. Commercial practices and 
contracts vary from jurisdiction to jurisdiction. 
Principles of national treatment and restrictions on 
transfer or exercise of rights in the law of the forum 
where protection is sought must not be allowed to 
displace and frustrate the clear intention of parties 
to contracts. In respect of enforcement of rights, the 
draft TRIPS agreement should be used with only 
the changes necessary to make it applicable in the 
context of the Convention and a possible protocol. 
Using a different text, such as the one contained in 
the memorandum, could cause confusion and a po- 
tential divergence of standards. With respect to the 
distribution right, including importation right, the 
Delegation agreed that it already formed part of the 
Berne Convention. The possible protocol should 
secure an exclusive right of first distribution on a 
territorial basis, with a few limited exceptions. A 
right of rental should be provided in respect of 
computer programs and musical works embodied 
in sound recordings. Also, the question of provid- 
ing rental rights for works in digital storage media 
deserved further discussion. Finally, the definition 
of "public" should be taken up in the future work 
of the Committee, as there had been considerable 
support for this proposal at the September 1992 
meeting of the Governing Bodies. 

19. The Delegation of the Commission of the Eu- 
ropean Communities felt that this third session of 
the Committee represented an important milestone 
in the history of international intellectual property 
protection. With respect to the new items, it said 
that enforcement should be discussed on the basis 
of the draft GATT/TRIPS text, even though the 
proposals made by the International Bureau had 
clear merit. The Delegation added that, in the gen- 
eral debate, it did not wish to go into details, and 
that, at this stage, it only wished to state that it had 
doubts whether it would be desirable to include any 
provisions in the protocol concerning public lend- 
ing rights. 

20. The Delegation of Japan made four points. 
First, it said that it would have difficulty to accept 
the reasoning contained in the memorandum con- 
cerning the right of distribution, including the right 
of importation. Second, it supported the view that 
the provisions on enforcement should be based on 
the GATT/TRIPS text. Third, it stated that it con- 
sidered national treatment the most fundamental 
principle of the Berne Convention. However, it ad- 
ded that it could not follow the reasoning of the 
memorandum in respect of collective administra- 
tion of rights. Fourth, in respect of the seven items 
already discussed, it said that the Committee 
should return to those items as soon as possible, 
and expressed strong interest in the protection of 
computer programs. 

21. The Delegation of Norway said that it was 
favorable to the recognition of a right of first distri- 
bution, and, at least, in respect of certain categories 
of works, a right of rental and a right of importa- 
tion, but added that it reserved its position con- 
cerning details. In respect of enforcement, it agreed 
that the GATT/TRIPS text should be taken as a 
basis. Concerning national treatment, it said that 
the provisions of the protocol should not deal with 
public lending rights. 

22. The Delegation of the Netherlands expressed 
the opinion that national treatment was the mosi 
fundamental, but also the most difficult, of the new 
items. In view of the close connection between tht 
new instrument and the Berne Convention thi^ 
basic principle should be guarded and watched 
carefully. Any further provision on it should be 
scrutinized. On the question of enforcement, it 
shared the view that the provisions of the protocoi 
should be based on the GATT text which, however 
should be duly adapted to the context of the proto- 
col and the Berne Convention. As regards the right 
of distribution, the Delegation considered a general 
exclusive distribution right too broad; exhaustion 
must be built in. A right of first distribution seemed 



NORMATIVE ACTIVITIES 183 

acceptable. In respect of the right of importation, it 
stated that it had hesitations. 

23. The Delegation of Spain said that it sup- 
ported the inclusion of a right of distribution in the 
possible protocol, but the question of the right of 
importation would require further thought. On en- 
forcement, it said that the GATT text represented a 
good basis, although the proposals of the Interna- 
tional Bureau were somewhat clearer and shorter. 
Finally, the Delegation stressed that the principle of 
national treatment was a cornerstone of the Berne 
Convention, but added that, before deciding to 
apply this principle to new rights, one would have 
to know exactly what such rights were; it was thus 
too early to take a final position on this matter. 

24. The Delegation of China was of the opinion 
that a distribution right, including importation 
right, should not unduly affect international trade 
in works protected by copyright. On the question of 
enforcement, it stressed that, while the GATT text 
would constitute a basis for discussion, it could not 
simply be copied in a possible protocol, notably 
because account had to be taken of the context of 
the possible protocol, and the fact that WIPO was 
the United Nations agency specialized in intellec- 
tual property, and because some countries party to 
the Berne Convention were not GATT contracting 
parties, as was the case of China. On the third new 
issue, national treatment, the Delegation said that 
this basic principle of the Berne Convention should 
he followed, and should thus apply to new rights 
recognized in a possible protocol. 

25. The Delegation of Canada believed that the 
GATT text concerning enforcement of rights 
should be used in a possible protocol. Trying to 
negotiate a new set of rules, instead of using the 
compromise that this GATT text represented, 
could lead to presumptions of legal divergences be- 
tween the two texts. Moreover, if the GATT text 
should enter into force before the possible protocol, 
the latter could be said to prevail over the GATT 
text, and this could lead to difficulties in the appli- 
cation and interpretation of the two texts. 

26. The Delegation of Belgium stated that it sup- 
ported use of the GATT/TRIPS text on enforce- 
ment as a basis for discussion, but that the views of 
States which were not members of the GATT 
should be considered, since those States had not 
participated in the formulation of the draft TRIPS 
agreement. It also stated that the question of en- 
forcement of the rights not included in the TRIPS 
text, such as moral rights, should be taken into 
account. On the question of national treatment, the 
delegation pointed out that the Berne Convention 

was more than 100 years old, and that the rights 
clearly covered by the Convention should be sub- 
ject to application of the principle of national treat- 
ment. The application of the principle of national 
treatment and the possibility to introduce the prin- 
ciple of reciprocity to new rights not presently men- 
tioned in the Convention, should be examined in 
relation to the minimum standards contained in the 
Convention. Moreover, the Delegation stressed the 
need for harmony between the contents of the pos- 
sible protocol and the possible instrument on the 
protection of rights of performers and producers of 
phonograms. 

27. The Delegation of Morocco said that it pre- 
ferred the broadest possible formulation of the right 
of distribution, namely in the form of the right of 
destination, in order that authors might have the 
greatest possible control over the use of copies of 
their works. It agreed that the GATT text be taken 
as a basis for the provisions on enforcement, but it 
considered it necessary to get it in harmony with 
the fact that the protocol would be a WIPO instru- 
ment relating to the Berne Convention, and stated 
that the principle of national treatment should 
apply to rights presently existing and all rights that 
might exist in the future. 

28. The Delegation of Finland said that in the 
general debate it wished to limit its comments to 
the question of enforcement, and stated that it 
favored incorporation of the draft GATT/TRIPS 
text, subject to necessary technical modifications. 

29. The Delegation of Pakistan stressed that the 
question of the right of distribution, and particu- 
larly rental and public lending of copies of works, 
needed careful examination. Recognition of such 
rights may be regarded as a much extended inter- 
pretation of the right of reproduction provided for 
under the Berne Convention. 

30. The Delegation of Denmark stated that cer- 
tain forms of the right of distribution might be 
appropriate for inclusion in a possible protocol, but 
was of the view that the right of importation was 
not an inseparable corollary of the right of repro- 
duction. It opposed the inclusion of provisions on 
the right of public lending, since under the legisla- 
tion of its country such a right was not considered a 
part of copyright. On the question of enforcement 
of rights, the Delegation stated its preference for 
using the GATT/TRIPS text. It noted that the prin- 
ciple of national treatment is a cornerstone of the 
Berne Convention, but observed that even corner- 
stones must be examined to determine their forms 
and contents. In particular, it expressed doubts 
whether private-copying levies were subject to ap- 
plication of national treatment. 
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31. The Delegation of Austria stated, on the 
question of enforcement, that it favored using the 
GATT/TRIPS text as the main, but not the only, 
basis for the Committee's work. 

32. The Delegation of Colombia said that the 
questions concerning the right of distribution 
should be subject to detailed examination. It ex-
pressed doubts concerning the proposal for inclu-
sion of a right of importation in the possible proto-
col, stating that the law of its count ry  did not pro-
vide such a right. On the question of enforcement 
of rights, the Delegation stated that the 
GATT/TRIPS text could be used as a basis for dis-
cussion, but that it should be modified to conform 
more closely to the language of copy right, and also 
the question of enforcement of moral rights should 
be considered. The Delegation stated its suppo rt  for 
full respect for the principle of national treatment. 

33. The Delegation of Senegal opposed any at-
tack on the principle of national treatment, which 
was the real basis of the Berne Convention. It 
stated its preference for a broad right of distribu-
tion, in the form of a right of destination. The Del-
egation observed that the documentation contained 
no mention of the protection of folklore, which it 
considered extremely impo rtant from the view-
point of the interests of developing countries. 

34. The Delegation of India stated that India has 
a good Copyright Act, which is being strengthened 
by the Second Amendment Bill 1992 under consid-
eration. It felt that the provisions of the protocol 
should be framed in general, rather than in specific 
terms. The details should be left to the member 
countries. For example, regarding enforcement of 
rights, it stated that the copy right law of India con-
tained enforcement provisions that went beyond 
the scope of the proposals in the memorandum, 
and that different entities were responsible for en-
forcement of copy right. Therefore, it felt that the 
proposal should not contain details such as proce-
dure to be followed, authority to take action, etc. It 
stressed that the needs of developing countries for 
access to literary and artistic works should be taken 
into account by the Committee. It added that the 
policy of its Government was to promote reading, 
and stated that it opposed any provisions on the 
right of public lending on the grounds that it would 
serve as a disincentive to the public to borrow 
books from libraries. 

35. The Delegation of Nige ria regretted that the 
protection of folklore had not been included in the 
proposals, and stated that such protection was quite 
important as an incentive for developing countries 
to participate in the international copy right system. 

It underscored the impo rtance of the principle of 
national treatment, and hoped that the Committee 
could form conclusions concerning the fullest possi-
ble application of the said principle. The Delega-
tion stated that its Government was quite serious 
about enforcement of rights as a means of counter-
ing piracy, and cited provisions of the law of its 
country  under which authors might apply prelimi-
nary measures to enforce their rights against sus-
pected infringers. The Delegation stated that it was 
vital to the interests of developing countries to pro-
mote reading, and on that basis, it opposed the 
inclusion of any provision concerning a right of 
public lending. It supported the introduction of dis-
tribution rights into the protocol while it rejected 
specific importation rights. The Delegation asked 
that this be left to national laws which could incor-
porate measures to assist in the fight against piracy. 
if one of the major aims of introducing the importa-
tion was to help check piracy. It called for the dele-
tion of the phrase "or other owner of copy right" 
which appeared in several places in the document. 
and it was opposed to the use of the adjective "im-
plicit" in connection with authorizations. The Del-
egation also wished that the various types of works. 
in respect of which a right of rental was proposed. 
should be referred to in broad terms so as not to 
exclude other works such as artistic works, the 
rental of which constituted a normal form of ex-
ploitation of such works. 

36. The Delegation of Venezuela stated that the 
question of the right of impo rtation was quite sensi-
tive in its country, and that no final position had 
been taken concerning such a right. It expressed its 
view that the _principle of national treatment was 
probably the most essential component of the 
Berne Convention. On the question of enforcement 
of rights, the Delegation accepted that the 
GATT/TRIPS text might be used as an impo rtant 
reference for discussions, but considered that the 
said text was overly detailed for inclusion in a pro-
tocol to the Berne Convention, and added that onl 
provisions which were in harmony with the Con-
vention should be included. 

37. The Delegation of Kenya stated that applica-
tion of the principle of national treatment was 
essential and should be maintained. 

38. The Delegation of Switzerland said that the 
draft GATT/TRIPS text on enforcement of rights 
should be incorporated in the protocol, with the 
necessary technical modifications. 

39. The Delegation of the Czech Republic was 
also of the view that the draft GATT/TRIPS text on 
enforcement of rights was a suitable model for 
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incorporation into the protocol, with appropriate 
amendments. 

40. The Delegation of the Russian Federation 
stated its opinion that the principle of national 
treatment should be reinforced in a possible proto- 
col to the Berne Convention. 

41. An observer from the International Associa- 
tion for the Protection of Industrial Property 
(AIPPI) expressed the view that, with the inevitable 
mutatis mutandis changes, the same enforcement 
rules should apply to copyright under the Berne 
Convention and under the possible protocol to it as 
to other intellectual property rights, and pointed 
out that this was a further argument to take the 
GATT/TRIPS provisions as a basis for discussion 
in the present setting. 

42. An observer from the European Alliance of 
Press Agencies (EAPA) stressed the importance of 
including appropriate provisions in the protocol 
concerning the protection of data bases. Press agen- 
cies were the victims of piracy which raised con- 
cern, not least because it was to the prejudice of the 
media which was suffering under difficult eco- 
nomic conditions in most countries. The observer 
referred to a proposal recently forwarded by his 
organization to the International Bureau and, in 
keeping with that proposal, he asked that the 
following proviso should be added to the proposed 
provision according to which individual data would 
not be protected: "unless they are used in a larger 
number or form collections themselves." 

43. An observer from the International Literary 
and Artistic Association (ALAI) expressed his re- 
gret that many items were missing from the prepa- 
ratory document. In the view of this observer, it 
should be communicated to the Governing Bodies 
that strong wishes had been expressed that certain 
important topics should not be abandoned. He 
mentioned, in particular, the definition of the con- 
cept "public," reprography, private copying and 
the term of protection, and he submitted that 
another attempt to reach agreement on those ques- 
tions should be made. Concerning the question of 
enforcement, the observer considered the proposals 
of the International Bureau to be of higher quality 
than those discussed in the framework of 
GATT/TRIPS, and he pointed out that using a 
draft of lesser quality as a basis for the discussions 
would not necessarily mean that the work could be 
finished earlier. 

44. An observer from the European Association 
of Manufacturers of Business Machines and Infor- 
mation Technology Industry (EUROBIT) recalled 

that no solution had yet been found to the problem 
concerning the possible prejudice to the existing 
rights under the Berne Convention which could 
result from providing for the same rights or for 
"new" rights within the framework of the possible 
protocol. He stressed that this problem had a par- 
ticular importance for computer programs and data 
bases which, in EUROBIT's view, were protected 
already under the Convention. The observer sup- 
ported the proposals on a distribution right includ- 
ing a right of importation, and he fully endorsed the 
principle of national treatment. Furthermore, he 
welcomed measures to improve the enforcement of 
rights, and stressed that on the latter there should 
be no substantive differences between the protocol 
to the Berne Convention and the GATT/TRIPS 
text. 

45. An observer from the Business Software Al- 
liance (BSA) stated that a revolution had almost 
taken place within the field of international distri- 
bution of computer software; software was licensed 
globally, but piracy was also taking place on a glo- 
bal scale. This development necessitated the ex- 
plicit recognition of a broad distribution right, in- 
cluding a right of importation. He stressed the need 
for strong and efficient enforcement rules, which 
should be based on the GATT/TRIPS text with 
some modifications, as well as the fundamental 
importance of the reinforcement of national 
treatment. 

46. An observer from the International Federa- 
tion of Associations of Film Producers Associations 
(FIAPF) expressed agreement with the proposals in 
the working document concerning the distribution 
right, including the right of importation. He saw no 
contradiction between the GATT/TRIPS text and 
the proposals of the International Bureau, and he 
tended to prefer the latter. He stressed the urgent 
need for efforts to be made to clarify the concept of 
"public" use of works, and added that the terms of 
reference should be extended to that question. 

47. An observer from the International Federa- 
tion of Reproduction Rights Organisations (IFRRO) 
welcomed the inclusion of the issue of data bases 
among the items to be subject to continued discus- 
sions. At the same time, she deplored that certain 
issues such as reprography had been left out, at 
least for the time being. She emphasized that, being 
vital to publishers and of interest to authors as well, 
distribution rights including importation rights de- 
served full study from all points of view. 

48. An observer from the International Confeder- 
ation of Societies of Authors and Composers 
(CISAC) deplored that certain issues (such as pri- 
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vate copying, reprography, cable distribution, the 
duration of protection and the definition of "pub- 
lic") were not open for debate in the meeting. In his 
view, no revision would be satisfactory if so many 
important issues were not dealt with, and he ex- 
pressed the wish that the Governing Bodies would 
deal with these issues in the near future. Concern- 
ing the right of distribution, the observer main- 
tained that a right of destination would give a more 
comprehensive and complete protection to authors, 
but also acknowledged the value of the proposals 
made by the International Bureau, and, therefore, 
he supported the proposals of the International Bu- 
reau concerning the right of distribution, including 
the right of importation. He said that his organiza- 
tion, in respect of enforcement of rights, preferred 
the proposals in the memorandum to the 
GATT/TRIPS draft. The observer stressed that his 
organization considered the principle of national 
treatment a basic precondition for any interna- 
tional protection, and expressed reservations con- 
cerning the proposed exception in respect of public 
lending. Finally, he noted that neighboring rights in 
certain cases might obstruct the exercise of authors' 
rights and, therefore, his organization deemed it 
particularly important to establish an appropriate 
balance between the protocol and the new in- 
strument. 

49. An observer from the International Confeder- 
ation of Music Publishers (ICMP) also drew atten- 
tion to the need for coordination between the possi- 
ble protocol and the possible new instrument on the 
protection of performers and producers of phono- 
grams. The primacy of copyright over neighboring 
rights should be maintained. She urged that the 
questions of private copying and reprography 
should be resolved, even if they were not on the 
present agenda. The question of national treatment 
was a delicate one, but for music publishing it was 
crucial that the principle of national treatment 
should be maintained and further extended to any 
new rights. 

50. An observer from the International Intellec- 
tual Property Alliance (IIPA) supported the princi- 
ple of national treatment and stressed that Arti- 
cle 5(1) of the Berne Convention was clear in its 
application. This principle should be applied to 
both authors and other owners of copyright. He 
supported the explicit recognition of a distribution 
right, of a rental right surviving first sale—which 
should be of an exclusive nature and should extend 
to works in digital format—as well as of a right of 
importation. He supported the proposals that dis- 
cussions concerning enforcement of rights should 
be based on the GATT/TRIPS draft with some 
technical changes and with the possible addition of 

provisions, proposed in the WIPO document, on 
measures against abuses in respect of technical 
means. The observer stressed that the protocol and 
the new instrument should be prepared and 
adopted in tandem, and that an appropriate link be 
established between them. 

51. An observer from the Software Publishers As- 
sociation (SPA) stressed that national treatment 
was a key condition of international copyright pro- 
tection and expressed agreement with the working 
document of the International Bureau which op- 
posed erosion of this principle. The observer sup- 
ported the proposal of the International Bureau 
that the distribution right and the importation right 
should be explicitly recognized, and that the rental 
right surviving first sale be extended to all works in 
digital format. The observer was of the view that 
the re-negotiation of the GATT/TRIPS draft would 
not be appropriate in the present context and that 
the provisions on enforcement should be based on 
that text. 

52. An observer from the Electronic Industries 
Association (EIA) said that the introduction of new 
technologies offered new forms of creation, new 
markets and important new benefits for authors. 
He considered it crucial that the new digital media 
should not be overburdened with excessive levies 
or cumbersome regulations, as that could destroy 
the chances offered by this new technology to the 
detriment of all parties. 

53. An observer from the International Bureau of 
Societies Administering the Rights of Mechanical 
Recording and Reproduction (BIEM) expressed his 
regret that the Assembly of the Berne Union had 
excluded various important questions (such as pri- 
vate reproduction, the droit de destination, the ex- 
tension of the general term of protection) from the 
terms of reference. He expressed the hope that, in a 
later stage of the preparatory work, those questions 
would be reintroduced and that the scope of the 
protocol would be even further extended, for exam- 
ple to the questions concerning the non-material 
distribution of works through digital delivery or 
from central computers to decentralized smaller 
computers controlled by the general public. The 
observer stressed the importance of maintaining an 
appropriate balance between different kinds of 
rights, in particular between the rights of authors 
and the rights of producers of phonograms. He did 
not advocate any reduced protection of neighboring 
rights, but stressed that those rights should not pre- 
sent any obstacle to the protection and the exercise 
of authors' rights. He expressed support for the 
remarks made by the observer from CISAC on the 
droit de destination in light of the territoriality of 
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mechanical rights licenses and also shared CISAC's 
opposition to the recognition of a new exception to 
the principle of national treatment concerning pub- 
lic lending rights. 

54. An observer from the International Federa- 
tion of Musicians (FIM) stressed that normally 
there were very good relations between authors and 
performers, these being in many cases the very 
same persons. He pointed out that the theory of 
"primacy of authors' rights" had never been justi- 
fied, that it had been clearly rejected when the 
Rome Convention was adopted, and it would be 
anachronistic to try to revert to it. The observer 
supported the International Bureau's proposals for 
explicit recognition of the right of distribution and 
the right of importation. In respect of enforcement, 
he said that the proposals concerning measures 
against abuses of technical means—in respect of 
which the GATT/TRIPS text was completely si- 
lent—should be discussed. He expressed agreement 
with the proposals in the working document aimed 
at the reinforcement of national treatment. Finally, 
he stressed the need for a stronger coordination 
between the protocol and the new instrument. 

55. An observer from the Information Industry 
Association (IIA) emphasized that the Berne Con- 
vention should be read broadly concerning distri- 
bution rights, including rights of importation, and 
that one must reject any attempts to invent "new 
rights" which were claimed to fall outside the broad 
ambit of the protection under the Convention. The 
observer urged that attention be paid to the matters 
of digital distribution, transmission and delivery. 
These questions were important not only concern- 
ing the protocol to the Berne Convention but con- 
cerning the new instrument as well. He opposed 
any re-negotiation of existing texts concerning en- 
forcement, but did not rule out the need for dealing 
with matters which had not yet been covered. Fi- 
nally, he agreed with the International Bureau's 
proposal that the principle of national treatment be 
strongly reaffirmed and that attempts at circum- 
venting this principle, by inventing "new" catego- 
ries of rights owners and "new" rights, should be 
rejected. 

56. An observer from the Information Techno- 
logy Association of America (ITAA) also stressed 
the need for strong opposition to any erosion of the 
principle of national treatment. He welcomed the 
explicit recognition of distribution rights, including 
importation rights, and said that the rental right 
should be of an exclusive nature and should extend 
to works in digital format. Concerning the enforce- 
ment provisions, he considered the GATT/TRIPS 
text was a suitable basis for the provisions of the 
protocol. 

57. An observer from the National Music Pub- 
lishers' Association Inc. (NMPA) supported the ini- 
tiative of the International Bureau for all three of 
the new items, but was at the same time mindful of 
the necessity of keeping the record open concerning 
other matters, including private copying and the 
elimination of certain non-voluntary licenses. He 
supported the recognition of the right of distribu- 
tion as a corollary to the right of reproduction, and 
particularly the recognition of rental and importa- 
tion rights in musical works in all formats. The 
observer supported the utilization of the 
GATT/TRIPS text as a basis for consideration. He 
also stressed that national treatment should apply 
to all rights. 

58. An observer from the International Federa- 
tion of the Phonographic Industry (IFPI) welcomed 
the almost universal opinion that record producers 
should be given an adequate protection according 
to the needs of today and—if possible—of tomor- 
row. Record producers do not seek parity with the 
authors, but proper solutions adapted to the needs 
of each group of right owners. He stressed the need 
to seek practical solutions, rather than pursue 
philosophical goals. The observer considered it well 
established that copyright and neighboring rights 
were conceived to exist independently of each other 
without any legal primacy. Possible practical prob- 
lems arising from the need of more right owners to 
give their consent can only be solved through nego- 
tiations in each case, not through legislative inter- 
vention, and practice showed that this system ac- 
tually worked. He further pointed out that the 
Berne Convention for many years had been able to 
accommodate the different legal systems in the 
member States, and he considered it important to 
remember that States must always be free to retain 
their own legal systems. 

59. An observer from the Computer & Commu- 
nications Industry Association (CCIA) considered 
the principle of national treatment to be of the 
highest importance as far as computer programs are 
concerned. If a country denied national treatment, 
it would be to the detriment of its own authors in 
the end. He supported that discussions concerning 
enforcement be based on the GATT/TRIPS text. 

Summary 

60. The Chairman summarized the discussion by 
stating that in respect of the enforcement provi- 
sions, although a few speakers favored the draft of 
the International Bureau, almost all the speakers 
were of the view that the provisions of the protocol 
on enforcement of rights should be based on the 
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GATT/TRIPS draft, primarily because the 
GATT/TRIPS draft was a negotiated document. 
However, many delegations had referred to the 
need for adjustments in the GATT/TRIPS draft to 
adapt it to the context of the protocol and the Berne 
Convention. He expressed the view that the en- 
forcement provisions should cover all the rights of 
the possible protocol and the Berne Convention. 
He suggested, and the Committee accepted, that the 
order of the discussion of the three new items be 
the following: first, the distribution right, including 
importation right should be discussed, then the 
questions of national treatment and, finally, the 
enforcement of rights. 

Distribution rights, including importation rights 

61. The Chairman opened the discussion by stat- 
ing that it should focus on the proposals in para- 
graph 49(b) of document BCP/CE/III/2-III. 

62. A great number of delegations and observers 
from non-governmental organizations expressed 
their support for inclusion of a right of distribution 
in the possible protocol, although there were differ- 
ences of opinion concerning the specific contents of 
such a right. A few delegations reserved their posi- 
tions on the question of the right of distribution. 

Paragraph 49(a) : The_ right _o^first^ distribution of 
copies _of_wor_ks^ as an_inseparab]e_corqllary to the 
right_o_f reproduction_expressly jnentioned_ in tfie 
Berne Convention 

63. Of the delegations and observers which ad- 
dressed the subject, there was an almost equal divi- 
sion in respect of the question whether the right of 
first distribution could be considered as an insepar- 
able corollary to the right of reproduction. One del- 
egation questioned, in particular, whether the digi- 
tal transmission of protected works could be con- 
sidered a distribution of copies of such works. One 
observer from a non-governmental organization 
said that it should be made clear which aspects of 
the right of distribution were presently covered by 
the Berne Convention, and which aspects would be 
considered new rights. This would prevent States 
party to the Convention, but not party to the proto- 
col, from denying protection to those aspects of the 
right in the first category. 

Paragraph _49(b_)(i) :_ Genera^ rightqf distribution 

64.     A majority of delegations and observers sup- 
ported the inclusion of a general right of distribu- 

tion in the protocol, subject to exceptions such as 
the principle of exhaustion upon first sale or other 
transfer of ownership. A few delegations favored a 
more limited right, covering first distribution only, 
which would be supplemented by specific enumera- 
tion of those rights which survive the first distribu- 
tion, such as the right of rental. A few delegations 
and observers took the view that the proposed right 
was not broad enough, and favored a general right 
of the author to control the use ("destination") of 
copies of his work without limitation. 

Paragraph 49(b)(ii):_ Exhaustion of the right_of dis- 
tribujion_thr(^gJijirjtja2ej)r_o^herjransfejofj)wn- 
ership 

65. A majority of the delegations and observers 
from non-governmental organizations which took 
the floor on this question expressed support for 
such a limitation on the right of distribution. One 
delegation and one observer opposed the limita- 
tion. Four delegations raised the question of a pos- 
sible limit on the territorial reach of exhaustion, as 
a means of preserving the right of importation out- 
side the territory where exhaustion applied. Two of 
these delegations said that exhaustion of the distri- 
bution right should be limited to the national or 
regional market. Two delegations urged that the 
principle of exhaustion be harmonized at the inter- 
national level, and that it not be left to national 
legislators to determine how the principle should be 
applied. One delegation suggested that subpara- 
graph (ii) concerning exhaustion should be moved 
to follow subparagraph (iii) concerning the right of 
rental and public lending, to make it more clear 
that the said rights were not subject to exhaustion 
of the distribution right. 

Paragraph 49(bXiii)^ Right of rental 

66. A great majority of delegations and observers 
from non-governmental organizations expressed 
strong support for the inclusion of provisions cov- 
ering the right to authorize rental of copies in the 
possible protocol. One delegation stated that the 
right of rental should be viewed as a means of exer- 
cising the right of distribution, not as an exception 
to the application of the principle of exhaustion 

67. Several delegations and observers empha- 
sized that a right to control rental was necessary in 
order to prevent copying made possible by unau- 
thorized rental beyond what Article 9 of the Berne 
Convention allowed, while a few observers stressed 
that rental was a positive economic right, not 
merely a right to prevent copying. One delegation 
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said that it should be permitted to limit the dura- 
tion of the exclusive right of rental in time. One 
observer stated that the right of rental should only 
be granted in cases where there was demonstrable 
evidence of an adverse impact on other rights of 
authors. 

68. On the question of which categories of works 
should be subject to the right of rental, a number of 
delegations and observers favored application of 
the right to all categories of works, not merely to 
the works listed in subparagraph (b)(iii). One ob- 
server suggested that the right of rental in the proto- 
col be phrased simply as applying to all subject 
matter protected under Article 2(1) of the Berne 
Convention. Reasons given for application of the 
rental right to all works included the following: 
( 1 ) the rapid evolution of markets for use of works 
in the present technological age, and the ever- 
easier and faster means of making unauthorized 
copies of all types of works, makes it necessary to 
formulate the right of rental as broadly as possible; 
(2) the need to fight piracy is greater than ever, due 
to the advent of digital technology, and a general- 
ized right of rental can be a useful tool in this fight; 
(3) legitimate rental markets have emerged for 
some categories of works, such as works of the plas- 
tic and graphic arts, and it should not be ruled out 
that rental markets for other categories might also 
emerge; and (4) digital technology has produced a 
convergence of categories of works, making possi- 
ble on an unprecedented scale the combination and 
use of elements which may constitute copying, and 
a general right of rental may assist the owner of 
rights to ensure that such copying only takes place 
with his authorization. 

69. Three delegations expressed their support for 
the application of the right of rental only to certain 
categories of works, and one delegation stated that 
ihe time was not ripe to consider a right of rental 
for audiovisual works at the international level. 

70. Several delegations and observers expressed 
doubts concerning the proposal for a right of rental 
in works stored in electronic (including digital) for- 
mat. It was said that it was premature to determine 
with precision the nature and scope of such a right. 
Two observers questioned the relationship between 
works stored in electronic format and the other 
works included in the list, such as musical works 
and works the performances of which were rec- 
orded in phonograms, noting that such works might 
also be stored in electronic format. One observer 
suggested deletion of the term "electronic" in favor 
of the term "digital," citing difficulties experienced 
in other fora in interpreting the meaning of "elec- 
tronic" as distinct from "digital." 

Paragraph 49(b)(iy)2 Maintenance_of aright to re- 
muneration for_ rental of_ copies by_ some_ States 
before implementation_of an_ exclu_siye_ right_qf 
rental 

71. Of the delegations and observers from non- 
governmental organizations which or who ad- 
dressed the issue, a majority stated that the right of 
rental should be an exclusive right rather than a 
right to remuneration. One delegation and one ob- 
server spoke in favor of allowing a right to remu- 
neration; the delegation said that the appropriate- 
ness of a right of remuneration for rental of some 
types of protected works, such as works the perfor- 
mances of which were recorded in sound record- 
ings, should not be excluded as a matter of prin- 
ciple. 

72. On the question of phasing out the right of 
remuneration in favor of an exclusive right in those 
countries the laws of which provided a right of 
remuneration on the date when the protocol en- 
tered into force for such countries, one delegation 
and a few observers said that a right to remunera- 
tion should not be allowed to be maintained at all, 
even during a transition period. Several delegations 
and two observers expressed support for as short a 
transition period as possible, and one delegation 
suggested that the maximum extent of such period 
be specified in the protocol. One other delegation 
suggested that the maximum extent of the transi- 
tion period should be based on application of the 
principles of Article 9(2) of the Berne Convention. 

Paragraph 49(bKiii)^_ Right of public Jending 

73. A great majority of the delegations which 
took the floor on the question did not support the 
inclusion of a right of public lending in the possible 
protocol. By contrast, all but two of the observers 
from the numerous non-governmental organiza- 
tions which addressed the issue supported the 
right. 

74. Reasons given in opposition to the right in- 
cluded the following: (1) the right is not provided in 
most countries of the Berne Union, and, in the 
majority of the countries where it is provided, it is 
not part of the copyright law; (2) by raising the cost 
of lending books by public libraries, the public 
lending right would interfere with the goals of the 
governments of developing countries to achieve lit- 
eracy of the population; and (3) implementation of 
the right of public lending would further strain 
already limited state appropriations for public li- 
braries. 
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75. Reasons given in support of the right of pub- 
lic lending included the following: (1) the costs of 
establishing and maintaining public libraries, as 
well as the policy of promoting literacy, are the 
responsibility of the state, not of the creators whose 
works and performances are used without pay- 
ment; (2) the public lending of protected works 
almost always has a negative impact on the market 
for such works; and (3) the types of works lent by 
public libraries today included works the perfor- 
mances of which are recorded in sound recordings 
and audiovisual works, which are subject to illicit 
copying of the same nature as that intended to be 
prevented by application of the right of rental. 

76. One observer expressed the view that the ma- 
jor reason for resistance to the acceptance of the 
right of public lending at the international level was 
that such acceptance would entail the obligation to 
apply national treatment in respect of the right. 

should go no further than reducing the exclusive 
right of public lending to a right to equitable remu- 
neration. The exception should never allow free 
public lending of protected works. 

Paragraph 49(a): _The_ right ofimportation j)f cop- 
iesof works as an_inse_para_ble corollajy_to_the_right 
ofj"^roductior^e^Pjejslyjr^ntioned_in the Berne 
Convention 

80. Of the delegations and observers from non- 
governmental organizations which addressed this 
question, a majority doubted that the right of im- 
portation might be considered an inseparable corol- 
lary to the right of reproduction. Some delegations 
and observers agreed with the analysis that the right 
of importation was a corollary to the right of repro- 
duction and the right of first distribution. 

Paragraph 49(b)(v):_Exceptions to tfie right ofpub- 
lic lending 

77. Several delegations stated that the borrowing 
of copies of protected works in developing coun- 
tries would not conflict with a normal exploitation 
of such works or prejudice the legitimate interests 
of authors, because the persons borrowing the cop- 
ies would not otherwise buy the books. Thus, in the 
event that the right of public lending were main- 
tained in the subjects for inclusion in the protocol, 
these delegations supported either (1) removal of 
the brackets around subparagraph (v), or 
(2) recognition of an explicit derogation from the 
right of public lending in favor of developing 
countries. 

78. One observer from a non-governmental orga- 
nization observed that the function of public librar- 
ies in society is to provide information to the pub- 
lic, not only in the form of literary works but also in 
the form of audiovisual works, and the lending 
activities of public libraries, even when a small 
charge is made, do not conflict with a normal 
exploitation of the work or prejudice the legitimate 
interests of the author in the same way as, for 
example, commercial rental of copies. Thus, the 
observer supported an exception to a possible right 
of public lending for the lending activities of public 
libraries. 

79. Two observers stated that they could accept 
an exception to the right of public lending such as 
the one proposed in subparagraph (v), but that it 

Paragraph 49fb)(vi): Jhe right of importation 

81. Several delegations and observers which took 
the floor concerning the right of importation pro- 
posed in subparagraph (vi) expressed support for 
inclusion of provisions on the right in the protocol. 
Some delegations expressed opposition to the inclu- 
sion of such provisions. Still some other delegations 
stated that, for the time being, they reserved their 
position concerning the right of importation. One 
observer suggested that the proposed right should 
include importation of works by means of digital 
transmission, not merely through importation of 
copies. 

82. Some other delegations expressed support for 
the principle of territoriality under copyright, but 
pointed out that the act of importation of copies of 
a work without subsequent distribution was not an 
exploitation of such works. A few of these delega- 
tions took the view that control over importation of 
copies might be maintained through appropriate 
application of the right of distribution, rather than 
by means of the creation of a new exclusive right ot 
importation. This could be achieved, they said, by 
limiting the scope of exhaustion of the general right 
of distribution to each national market, so that the 
owner of rights would be able to control importa- 
tion of copies outside that market as a normal exer- 
cise of the right of distribution. 

83. Reasons given in opposition to the right oi 
importation included the following: (1) once copies 
of works which were made with the authorization 
of the copyright owner were placed on the market, 
wherever that may be, the right of distribution 
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should be considered exhausted and not subject to 
a further right to control importation of such copies 
("international exhaustion"); (2) the author could 
control importation of copies of his works by con- 
tractual means, so a right of importation would be 
superfluous; (3) the right of the owner of copyright 
to control the importation of copies of works was 
an unacceptable restriction on the free circulation 
of goods and cultural products; (4) importation of 
lawfully made copies of works was not the same as 
piracy, which could be addressed through other 
mechanisms, such as provisions on enforcement of 
rights, including customs controls; (5) a separate 
right of importation might restrict the flow of cul- 
tural goods across national borders, by requiring 
that licenses for the use of works be negotiated on a 
country-by-country basis, rather than on a world- 
wide basis as at present; (6) control over importa- 
tion might be anticompetetive and might contrib- 
ute to unreasonable disparities in prices as between 
countries; and (7) the introduction of such a right 
in the field of copyright might have repercussions 
as regards other intellectual property rights. One 
delegation offered to provide the International Bu- 
reau with studies on the effects of the right of 
importation, done in its country by its prices sur- 
veillance authority. 

84. Reasons given in favor of the right of impor- 
tation included the following: (1) the investment 
necessary to bring works to market, and to develop 
new products, required the security that markets 
may be divided territorially; (2) the long-term ef- 
fect of allowing parallel importation would be to 
concentrate the international distribution system in 
the hands of a few major entities which can afford a 
global presence, to the detriment of small entities 
that seek to promote alternative markets; (3) ab- 
sence of a right of importation would vitiate the 
right of the author to grant exclusive territorial 
licenses, and would end the current system of 
supply from a plurality of sources; (4) erosion of 
the principle of territoriality of copyright might 
contribute to illegal copying, including piracy, of 
lawfully made copies of works (for example, copies 
of computer programs equipped with anti-copy 
systems) which were intended for markets where 
the risk of unauthorized copying was less; (5) cus- 
toms controls were not a substitute for a right to 
authorize or prevent the importation of copies; 
(6) enforcement of the right of importation by con- 
tractual means was illusory, since contracts be- 
tween the owner of rights and licensees were not 
binding on parties not in privity to the contract; 
and (7) if the author was able to secure his main 
market by the right of importation, he would be 
favorably inclined to grant separate rights for devel- 
oping countries at a lower price. 

Paragraph ^9(y(vii):_IJmitation on^ the_ right of 
importation of_copies_for_pers_onal^and non-con^ 
mercial^ use_as part of personal baggage 

85. One delegation stated that it could accept the 
limitation subject to minor changes in language. 
Two delegations and two observers opposed such a 
limitation on the following grounds: (1) it is not 
possible to include every limitation on the pro- 
posed right of importation in a possible protocol ; 
instead, it would be more appropriate to apply a 
general principle such as that expressed in Article 
9(2) of the Berne Convention; (2) customs authori- 
ties would have difficulty in interpreting such a 
limitation; and (3) common sources of piracy of 
phonograms and audiovisual works were lawfully 
made copies imported in personal baggage. 

Suggestionsjbr changes in wording 

86. Several delegations and observers from non- 
governmental organizations supported deletion of 
the parenthetical phrase "(implicit or explicit)" be- 
fore the word "authorization" in subpara- 
graphs (ii), (iv), and (vi). In the opinion of these 
delegations and observers, authorizations for uses 
of works should always be explicit. One observer 
referred to the unequal bargaining power of some 
creators, and opposed any further diminution of 
such bargaining power through the introduction of 
the subjective notion of implicit authorization. 

87. Several delegations and a few observers also 
supported deletion of the phrase "or other owner of 
copyright" following the word "author" in subpara- 
graphs (i), (ii), (iv), and (vi). According to these del- 
egations and observers, Article 2(6) of the Berne 
Convention stated that protection under the Con- 
vention should operate for the benefit of the author 
"and his successors in title"; in their view, this 
made it unnecessary to qualify the term "author" 
in the protocol by means of the above-mentioned 
phrase. 

88. Some delegations and one observer stressed 
that the laws of several countries provided for ini- 
tial ownership of rights by persons or entities other 
than those who actually created the work, and that 
these persons or entities were not "successors in 
title" of the author within the meaning of Arti- 
cle 2(6) of the Convention. Thus, they urged that 
the phrase "or other owner of copyright" be re- 
tained in the text. 

89. One delegation and one observer suggested 
alternative language to the phrase "the author or 



192 COPYRIGHT - SEPTEMBER 1993 

other owner of copyright." The delegation sug- 
gested the use of the phrase "the author and those 
who may legally exercise the rights of the author. " 
The observer also suggested the substitution of the 
phrase "authors and other owners of copyright in 
the sense of Article 146/s," to ensure that the 
expression "other owners of copyright" could only 
be interpreted as applying to the producers of cine- 
matographic works. 

90. Two delegations stated that the expression 
"or other transfer of ownership" following the 
word "sale" in subparagraph (i) seemed vague. 
(The same notion, with slightly different wording, 
appears in subparagraph (ii).) These delegations 
suggested clarification of the types of transfer of 
ownership which, apart from sale, would constitute 
an exercise of the right of distribution. 

Summary 

91. The Chairman summarized the discussion 
stating the following: The interpretative provision 
in paragraph 49(a) has not received sufficient sup- 
port. The further work of the Committee in respect 
of the right of distribution should be on the basis of 
paragraph 49(b) of the memorandum. The proposal 
for a general right of distribution has received 
broad support, subject to the condition that exhaus- 
tion of the right through first sale would apply. The 
alternative solution, according to which only a right 
of first distribution should be recognized combined 
with a right of rental, has received only limited sup- 
port. The proposal for a right of rental has been, in 
general, supported, but differences have been ex- 
pressed concerning whether the right should apply 
to all works or to some works, and, in the latter 
case, what works should be included in the list. It 
seems, in any case, that the majority can accept a 
broad rental right covering all categories of works. 
A majority of those addressing the question op- 
posed the possibility to allow maintenance of a 
mere right of remuneration for rental, or, at most, 
found it acceptable to have only a short transition 
period from a right to remuneration to a full exclu- 
sive right for rental of copies. On the question of 
the public lending right, there is general agreement 
not to include the right in future work on the proto- 
col; therefore, the provisions on public lending 
right in paragraph 49(b)(iii) and (v) will be left out. 
However, the reference to lending in paragraph 
49(b)(i) would be maintained, and in that respect 
the extent of exhaustion may be reconsidered in the 
future. The proposed right of importation has lim- 
ited but substantial support also among govern- 
mental delegations, and most of the non-govern- 
mental organizations have argued in support of 

such a right. However, opinions are divided on this 
issue; many delegations reserved their position, 
and some delegations opposed the right of importa- 
tion for various reasons. The International Bureau 
should study the importation right in relation to 
trade, competition, and consumers' rights issues, as 
well as the question of whether the right of importa- 
tion could be ensured through an appropriate limi- 
tation on the application of the principle of exhaus- 
tion of the distribution right. The Chairman said 
that it was better to leave to the International 
Bureau how certain details should be settled; for 
example, whether or not the expression "other 
owners of copyright" should be maintained in var- 
ious provisions. 

92. Following the Chairman's summary, the Di- 
rector General made three remarks: First, if left to 
the International Bureau, the expression "other 
owners of copyright" will be maintained since it 
has not been rejected. Second, it is regrettable that 
the interpretative provision in paragraph 49(a) was 
opposed, because this could be interpreted to mean 
that the rights involved—the right of distribution 
and the right of importation—are not protected 
today, which obviously is not the case. Third, the 
International Bureau will formulate some argu- 
ments concerning the importation right, for and 
against, but it will not furnish any economic analy- 
sis not only because it is not equipped for it, but 
also because it is very difficult to give an economic 
analysis on the basis of comparing what exists with 
what does not. 

National Treatment 

Paragraph 13CL first_sentence : The_ question_of 
confirmation of_the_principIe_ of national treatment 

93. A great number of delegations and observers 
stressed that national treatment should remain a 
basic principle of the Berne Convention and of the 
possible protocol to it. Opinions were, however, 
divided as to whether or not this principle should 
be restated in the protocol, and, if so, in which way. 
and also in respect of the practical application of. 
and the possible exceptions to, this principle con- 
cerning certain rights and certain categories of 
rights owners. 

94. Some delegations and one observer from a 
non-governmental organization were of the view 
that Article 5(1) of the Berne Convention concern- 
ing national treatment would be applicable to the 
categories of works and rights to be recognized in 
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the protocol, and thus, its restatement in the proto- 
col would only raise doubts concerning the present 
applicability of this principle. 

95. Several delegations and observers from non- 
governmental organizations referred to the fact that 
recently—as had been analyzed in the memoran- 
dum prepared by the International Bureau—a 
number of questions had emerged concerning the 
application of national treatment to certain rights 
and categories of owners of rights. They proposed 
that the principle of national treatment be con- 
firmed in the protocol in such a way that the said 
questions be duly clarified and the possible doubts 
about the applicability of this principle be elimi- 
nated. In this context, the Delegation of the United 
States of America explained its view that Article 5 
of the Berne Convention required the application 
of national treatment to both existing and new 
works, rights and benefits, and once more urged 
that a more complete provision on national treat- 
ment should be inserted in the protocol (see para- 
graph 18, above). Several observers gave strong 
support to this proposal. 

96. The delegations and observers referred to in 
the preceding two paragraphs agreed with the first 
sentence of paragraph 130 of the memorandum, 
according to which no new exceptions should be 
introduced to the obligation to grant national 
treatment. 

97. Several other delegations, including the dele- 
gation of the Commission of European Communi- 
ties, expressed the opinion that, in the present stage 
of the preparatory work, it would be premature to 
take a decision on what kind of provisions, if any, 
should be included in the protocol concerning na- 
tional treatment. Such decision should only be 
taken when the contents of the protocol were 
known. At that time, the applicability of the princi- 
ple of national treatment should be studied on a 
case-by-case basis. 

98. Reasons given for the possible denial of na- 
tional treatment concerning certain new rights in- 
cluded the following: (1) the Berne Convention 
itself contains exceptions to the principle of na- 
tional treatment, and, during the history of the 
Convention, the scope of exceptions was broad- 
ened, for example, it was extended to the droit de 
suite. Thus it is not contrary to this principle if, in 
justified cases, some further exceptions are consid- 
ered; (2) the Berne Convention has always been 
based on an appropriate balance between national 
treatment and a high level of minimum protection; 
this balance has been undermined by recent techno- 
logical developments; too much is left unjustifiably 

to the operation of national treatment; (3) pioneer- 
ing countries which first recognize a new right 
should not be obliged to grant national treatment 
immediately to the majority of member countries 
of the Berne Union where no such rights exist; not 
giving a "grace period" for such pioneering coun- 
tries, could be a great disincentive to the recogni- 
tion of certain new rights; (4) non-discriminatory 
reciprocity in such a situation may facilitate reach- 
ing the ultimate goal, namely a sufficiently broad 
acceptance of the new rights involved, which, in 
turn, may open the way for the application of 
national treatment; (5) in respect of certain rights 
(such as the public lending right, the right to remu- 
neration for home taping or the right of rental), it is 
doubtful whether they are of the same nature as the 
rights protected under the Berne Convention, and, 
thus, whether the obligation to grant national treat- 
ment may emerge at all in their respect; and (6) ap- 
plication of national treatment limited only to 
countries party to the possible protocol would make 
the protocol more attractive. 

99. Reasons given for not allowing any further 
exceptions to national treatment "on a case by case 
basis" included the following: (1) Article 5(1) of the 
Berne Convention clearly states that the obligation 
of countries party to the Convention to grant na- 
tional treatment also extends to "the rights which 
their respective laws ... may hereafter grant to their 
nationals"; (2) the exceptions allowed by the Berne 
Convention to the obligation to grant national 
treatment only relate to some marginal copyright 
situations, while new attempts at denying national 
treatment concern certain rights of basic impor- 
tance; thus, the reference to the existing exceptions 
is not justified; (3) the example of the most con- 
troversial rights, such as the right to remuneration 
for home taping and the right of rental, indicates 
that no special "grace period" is justified when 
reciprocity may be applied: those rights are recog- 
nized in an accelerated way in ever more countries; 
(4) such concepts as "non-discriminatory" reci- 
procity do not exist; reciprocity by definition is dis- 
criminatory; its widespread application may, how- 
ever, equally prejudice the interests of rights own- 
ers of all over the world; (5) certain rights in respect 
of which some countries try to avoid the obligation 
to grant national treatment are clearly of the same 
nature as the rights granted under the Berne Con- 
vention, and, for example, the right to remunera- 
tion for private reproduction clearly follows from 
Article 9(1) and (2) of the Convention concerning 
the most basic right recognized by the Convention, 
namely the right of reproduction. 

100. One delegation and some observers from 
non-governmental organizations also referred to 
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the establishment of new sui generis "neighboring 
rights" and new categories of owners of rights, and 
said that this led to an indirect denial of national 
treatment. Reference was made to unreasonably 
high originality tests and to the establishment of a 
new "neighboring right" for producers of video- 
grams. It was stressed that what were called video- 
grams were actually audiovisual works; under Arti- 
cle 14bls(2) of the Berne Convention, original own- 
ership of copyright in such works was a matter for 
national legislation and, if a country granted rights 
in such works to both authors and producers as 
original owners of rights, both were covered by the 
Berne Convention. 

101. Some other delegations pointed out that the 
traditional high level of originality in certain coun- 
tries had nothing to do with the question of na- 
tional treatment, and that the reason for the intro- 
duction of sui generis or neighboring rights systems 
was that such systems corresponded to the purposes 
of protection of objects not protected by 
copyright. 

Paragraph 130^ second_ sentence _and_ paragraph 
13J :_ Possible exception_to the obligation to grant 
national Jreatrnentin respect^ of_public lending 
rights 

102. Only a few delegations and observers from 
non-governmental organizations supported the re- 
cognition of a new—fifth—exception of the obliga- 
tion to grant national treatment, namely the excep- 
tion in respect of public lending rights. Some other 
delegations expressed hesitation on this issue. A 
great number of delegations opposed any provision 
on such a possible exception. The reasons for the 
opposition to the recognition of a new exception 
differed, however, to a great extent. 

103. Some delegations opposed the proposal be- 
cause they considered that the right to payment for 
public lending was a right granted for copyright 
owners in respect of a specific use (lending by pub- 
lic libraries) of works (books and other publica- 
tions), and, was clearly of the nature of the rights to 
be protected under the Berne Convention. These 
delegations stated that they did not share the agree- 
ment on an exception to national treatment con- 
cerning public lending rights. 

104. The majority of delegations which opposed 
the proposal referred to completely different rea- 
sons. They pointed out that, in their countries, 
national treatment was not presently granted for 

public lending, because such rights were provided 
outside copyright in a separate law for general cul- 
tural considerations and thus were not covered by 
the Berne Convention. One of the delegations 
stated that countries were free in this respect. If 
they consider the right to payment as being part of 
copyright, they should grant national treatment; if 
they consider such a right as being outside copy- 
right, they do not have such obligation. It was also 
pointed out by some delegations that, in their coun- 
tries, payments to authors for public lending of 
their works came out of public revenue and was not 
collected from lending institutions. 

105. One of the delegations referred to in the pre- 
ceding paragraph stated that, although the funda- 
mental reason in its country for exclusion of na- 
tional treatment was that the public lending right 
was considered as being outside copyright, there 
would be good reason to establish a new exception 
to the obligation to grant national treatment in this 
respect even if such a right were provided as part of 
copyright. This was so because this right was recog- 
nized as part of copyright only in a tiny minority of 
countries party to the Berne Convention and it did 
not seem that this situation could change in the 
foreseeable future; at the same time, this right was 
of marginal importance, a typical situation where 
in other cases (such as the droit de suite) exceptions 
were allowed to the principle of national 
treatment. 

106. One delegation and several observers from 
non-governmental organizations pointed out that 
the theory according to which a country was free to 
decide whether it provided for a right as part of 
copyright or as being outside copyright was wrong 
and extremely dangerous. If a right was granted for 
the use of literary and artistic works, that right was 
clearly covered by the Berne Convention, whatever 
the name of the law in which the right was 
granted. 

Paragraph \Z2:_ Application of national treatment 
m respect of collective^administration 

107. Some delegations and observers from non- 
governmental organizations supported the propo- 
sal, some others supported the first part of the pro- 
posal but not the second part, while still others 
expressed hesitation. 

108. A number of delegations and a few observ- 
ers from non-governmental organizations opposed 
the inclusion of any provision in the protocol con- 
cerning the application of national treatment in 
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respect of collective administration of rights, for 
various reasons. Some were of the view that the 
proposed provision was not necessary because what 
it stated was evident, some others opposed it be- 
cause the terms of reference of the Committee did 
not refer to collective administration, while still 
others stressed their opposition to the second part 
of the proposal. 

109. A great number of comments were made 
concerning the second part of the proposal accord- 
ing to which the protocol would oblige the countries 
party to it to provide that no remuneration due to 
foreign authors or other foreign owners of copyright 
might be used without authorization given by such 
authors or other owners or by bodies representing 
them for so-called collective (cultural and social) 
purposes. Several delegations and a few observers 
from non-governmental organizations opposed or 
expressed hesitation about this part of the proposal, 
while some other delegations and several represen- 
tatives of non-governmental organizations sup- 
ported it. 

110. Reasons given for opposition to the propo- 
sal mentioned in the preceding paragraph included 
the following: (1) it would be an undue interference 
with the contractual relationship between collective 
administration organizations and their members 
and between such organizations to regulate the use 
of the payments due to foreign authors; (2) there 
are certain parts of the fees collected that, in the 
absence  of information,  cannot  be  distributed; 
(3) although, in general, deductions for collective 
purposes were not justified without authorization, 
national laws may prescribe such deductions in the 
case of home taping royalties, due to the fact that 
the works copied cannot be precisely identified; 
(4) the deductions are used for cultural purposes to 
promote national culture, and make thus the burd- 
ens represented by the rights involved more accept- 
able to the public; (5) the deductions when used for 
cultural purposes and for the promotion of copy- 
right protection are useful not only for national but 
also for foreign authors. 

111. Reasons given in favor of the proposal men- 
tioned in paragraph 109, above, included the 
following: (1) the proposal only relates to unautho- 
rized uses, thus it represents no interference with 
contractual relations; by contrast, those provisions 
of certain national laws represent undue interfer- 
ence which prescribe deductions for collective pur- 
poses without authorization of the authors or other 
owners of copyright concerned; (2) there really are 
fees that cannot be distributed, but the proposal 
and the provisions of national laws prescribing de- 

ductions do not relate to such cases; (3) appropriate 
techniques, similar to those applied for the distri- 
bution of other copyright royalties, are available for 
the distribution of home taping royalties; this may 
represent rough justice, but using money due to 
owners of rights for a purpose other than adminis- 
tration costs and distribution means absence of jus- 
tice; (4) the promotion of culture is the task of the 
government and, if it represents a burden, that 
burden should be on society in general and not 
exclusively on authors and other owners of copy- 
right; (5) the benefit for foreigners from the use of 
deductions from remunerations is, at best, sym- 
bolic, and it is evident that what is involved is the 
promotion of culture in the country where the de- 
ductions are made; it is more appropriate to let 
rights owners decide what they found beneficial 
and, thus, what they authorize. 

Summary 

112. The Chairman summarized the discussion 
and stated the following: There was quite clear 
opposition to the proposals in the second sentence 
of paragraph 130 and in paragraph 131 of the mem- 
orandum, concerning the possible recognition of a 
new exception to the obligation to grant national 
treatment in respect of public lending. There were 
two different reasons for the opposition. For cer- 
tain delegations, the reason was that public lending 
rights are outside copyright, and, thus, the obliga- 
tion to grant national treatment does not emerge. 
For other delegations, the reason was that public 
lending rights were in the framework of copyright 
and, thus, the principle of national treatment pre- 
vails in the normal way. As far as the proposed pro- 
vision on collective administration is concerned, a 
clear majority of the delegations opposed having 
such a provision in the protocol, but there was also 
limited but substantial support for the need of such 
provision. As regards the general aspects, an opin- 
ion was put forward in the discussion according to 
which first the experts and governments should 
take a look at the scope of the possible protocol, 
and after that, case by case, consider the applica- 
tion of the principle of national treatment. In the 
discussion, reference was made to the different var- 
iants and modalities of the possible clause on na- 
tional treatment. Reference was also made to the 
relationship between the new protocol and existing 
conventions and the economic implications of the 
national treatment principle and its application. 
But it should also be noted that clear opinion was 
also expressed against the case-by-case approach 
proposed by several delegations. The national treat- 
ment item should be kept on the agenda, as decided 
upon by the Governing Bodies. When the Commit- 
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tee has developed further the contents of the proto- 
col, it should be possible for the experts to revisit 
the question of national treatment, not necessarily 
at the next meeting, but at an appropriate time in 
the future, on the basis of a revised working docu- 
ment containing provisions in specific language 
with appropriate explanations. 

113. The Director General said, in respect of 
public lending right, that it was obvious that ev- 
erything depended on how that right was formu- 
lated: if it was formulated, by circumventing the 
copyright law, by declaring that it was covered by 
another law, then, of course, it was difficult to 
argue that it was covered by the obligation to grant 
national treatment. What was needed was a clear 
answer to the question whether public lending was 
a copyright matter or not. The Director General 
stated that he regretted that the majority was 
against the proposed provision on collective admin- 
istration, because no arguments had been put for- 
ward to explain that, if a country wanted to pro- 
mote its culture or its welfare, why it had to do so 
by taking the money from foreign authors. As to the 
general question of national treatment, the Director 
General expressed the opinion that the decision 
was very wise. The question of national treatment 
would be revisited at the appropriate time, which 
should include examining the question whether a 
language more comprehensive than the language of 
Article 5 of the Convention was not desirable. 

Enforcement of Rights 

114. The Chairman recalled that, as a result of 
the general debate, the conclusion was that future 
discussions on enforcement should take place on 
the basis of the GATT/TRIPS text. That conclusion 
stands, but, due to the lack of time, it is hardly pos- 
sible to have a proper debate on this issue. The 
approach should be changed. The International Bu- 
reau should be given the possibility of offering a 
new basis for the work. The floor should not be 
opened at this stage for any discussion on the 
enforcement question, and the delegations should 
be offered the possibility to communicate to the 
International Bureau, by correspondence, their pro- 
posals as to how the technical adaptation of the 
GATT/TRIPS text should be made. No objection 
was expressed to this proposal of the Chairman. 

115. The Director General said that the Interna- 
tional Bureau would be pleased to receive sugges- 
tions to adjust the text. It is supposed that, if the 
GATT text were to be changed in the meantime. 
the changes would be included in the suggestions. 

V.   Adoption of the Report and Closing of the 
Session 

116. The Committee unanimously adopted this 
report, and, after the usual statements of thanks, 
the Chairman declared the session closed. 

Committee of Experts on a Possible Instrument on the Protection of 
the Rights of Performers and Producers of Phonograms 

First Session 

(Geneva, June 28 to July 2, 1993) 

REPORT 

adopted by the Committee 

I.    Introduction 

1. In pursuance of the decision taken by the As- 
sembly and the Conference of Representatives of 
the Berne Union on September 29, 1992 (see docu- 
ment B/A/XIII/2, paragraph 22) modifying the de- 
cision taken by the Governing Bodies of the World 

Intellectual Property Organization (WIPO) and the 
Unions administered by WIPO at the twenty-sec- 
ond series of meetings in Geneva, in September- 
October 1991 (see document AB/XXII/2, 
item 03(2) and document AB/XXII/22, para- 
graph 197) and upon the invitation of the Director 
General of WIPO, the first session of the Commit- 
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tee of Experts on a Possible Instrument on the Pro- 
tection of the Rights of Performers and Producers 
of Phonograms (hereinafter referred to as "the 
Committee") met at the headquarters of WIPO, in 
Geneva, from June 28 to July 2, 1993. 

2. Experts from the following 51 States and one 
intergovernmental organization members of the 
Committee attended the meeting: Argentina, 
Australia, Austria, Belgium, Brazil, Burkina Faso, 
Cameroon, Canada, Chile, China, Colombia, Czech 
Republic, Denmark, Ecuador, Finland, France, 
Germany, Ghana, Hungary, India, Indonesia, 
Ireland, Israel, Italy, Japan, Jordan, Kazakhstan, 
Mali, Mexico, Morocco, Nigeria, Norway, 
Pakistan, Paraguay, Poland, Portugal, Romania, 
Russian Federation, Saudi Arabia, Senegal, 
Slovakia, Spain, Sweden, Switzerland, Thailand, 
Togo, Turkey, United Kingdom, United States of 
America, Uruguay, Venezuela, Commission of the 
European Communities (CEC). 

tional Federation of the Phonographic Industry 
(IFPI), International Intellectual Property Alliance 
(IIPA), International Literary and Artistic Associa- 
tion (ALAI), International Publishers Association 
(IPA), International Secretariat for Arts, Mass Me- 
dia and Entertainment Trade Unions (ISETU), In- 
ternational Video Federation (IVF), Max Planck 
Institute for Foreign and International Patent, 
Copyright and Competition Law (MPI), National 
Association of Broadcasters (NAB), National Music 
Publishers' Association Inc. (NMPA), Performing 
Arts Employers Associations League Europe 
(PEARLE), Société civile pour l'administration 
des droits des artistes et musiciens interprètes 
(ADAMI), Society of Authors and Composers of 
Mexico (SACM), Software Publishers Association 
(SPA). 

5. The list of participants is attached to this 
report. ' 

3. Representatives of the following five intergov- 
ernmental organizations participated in observer 
capacity: International Labour Office (ILO), 
United Nations Educational, Scientific and Cul- 
tural Organization (UNESCO), General Agreement 
on Tariffs and Trade (GATT), European Free 
Trade Association (EFTA), League of Arab States 
(LAS). 

4. Observers from the following 35 non-govern- 
mental organizations participated in the meeting: 
Agency for the Protection of Programs (APP), Ar- 
gentine Association of Performers (AADI), Associa- 
tion for the International Collective Management 
of Audiovisual Works (AGICOA), Association of 
Commercial Television in Europe (ACT), Associa- 
tion of Performers of Mexico (ANDI), Association 
of Portuguese Actors (APA), Australian Copyright 
Council (ACC), Copyright Research and Informa- 
tion Center (CRIC), Electronic Industries Associa- 
tion (EIA), European Broadcasting Union (EBU), 
Ibero-Latin-American Federation of Artists, Inter- 
preters and Performers (ILAFP), Intellectual Prop- 
erty Owners (IPO), Inter-American Copyright Insti- 
tute (IIDA), International Alliance for Distribution 
by Cable (AID), International Alliance of Orchestra 
Associations (IAOA), International Association for 
the Protection of Industrial Property (AIPPI), In- 
ternational Confederation of Music Publishers 
(ICMP), International Confederation of Societies 
of Authors and Composers (CISAC), International 
Council on Archives (ICA), International Federa- 
tion of Actors (FIA), International Federation of 
Film Producers Associations (FIAPF), Interna- 
tional   Federation  of Musicians (FIM),   Interna- 

II.   Opening of the Session by the Director General 

6.     The Director General of WIPO welcomed the 
participants and opened the meeting. 

III. Election of a Chairman and Two Vice-Chairmen 

7. Mr. Jukka Liedes (Finland) was unanimously 
elected Chairman and Mr. Péter Gyertyânfy 
(Hungary) and Mrs. Hilda Retondo (Argentina) 
were unanimously elected Vice-Chairmen of the 
Committee. 

IV. Examination of Questions Concerning a Possi- 
ble Instrument on the Protection of the Rights 
of Performers and Producers of Phonograms 

8. Discussions were based on the memorandum 
prepared by the International Bureau of WIPO 
entitled "Questions Concerning a Possible Instru- 
ment on the Protection of the Rights of Performers 
and Producers of Phonograms" (document 
INR/CE/I/2; hereinafter referred to as "the memo- 
randum").2 The Secretariat noted the interventions 
made and recorded them on tape. This report sum- 
marizes the discussions without reflecting all the 
observations made. 

1   The list of participants is not reproduced here, but it may 
be obtained from the International Bureau. 

- See Copyright, 1993, pp. 142 to 162. 
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General discussion 

9. The Chairman invited participants to make 
general comments and to express their views on the 
list of questions which should be discussed and on 
the order in which the issues should be taken up. 

10. The Delegation of Sweden welcomed the ef- 
forts to establish under the auspices of WIPO an 
independent instrument on the protection of the 
rights of performers and producers of phonograms, 
notably to solve some of the problems which 
emerged as a result of technological developments. 
The Delegation made four remarks. First, it said 
that it was desirable that the new instrument estab- 
lish an appropriate balance among all the legitimate 
interests involved. Second, it stated that the 
proposals contained in the memorandum consti- 
tuted an excellent basis for discussion and were 
broadly acceptable, although there were a number 
of points on which further discussion would be 
necessary. It pointed out that in Sweden the rights 
of performers and producers of phonograms had 
been protected since 1960 basically in the same way 
it was proposed in the new instrument and that 
such protection had worked remarkably well. 
Third, it considered that, as regards enforcement of 
rights, the draft GATT/TRIPs text should be used 
as a basis, despite the merits of the text proposed by 
the International Bureau. The GATT text repre- 
sented the results of several years of negotiations 
and would therefore enjoy wide support. Fourth, it 
stressed that, given that this meeting was the first 
major effort to update and enhance the interna- 
tional protection of performers and producers of 
phonograms in more than 30 years, the scope of the 
discussions and of the protection of performing 
artists in the new instrument should be as broad as 
possible. The future work of the Committee would 
indicate the best way to continue the work, and in 
this light it would be preferable not to bring the 
matter of the interpretation of the terms of refer- 
ence of the Committee to the Governing Bodies at 
their series of meetings in September 1993. The 
Delegation proposed that the Committee first dis- 
cuss economic rights and only later the definitions 
and moral rights. 

11. The Delegation of Ecuador made five re- 
marks. First, it felt that the memorandum was com- 
prehensive and summed up adequately the new 
realities and areas where greater protection was 
needed. It stressed that, according to the spirit of 
Article 1 of the Rome Convention, the protection 
to be recognized under the possible instrument 
should not diminish or prejudice copyright protec- 
tion. Where a similar right was accorded to authors 

and neighboring rights holders, the latters' right 
should be subordinated to the formers'. Second, it 
agreed with the interpretation of the terms of refer- 
ence proposed by the International Bureau in para- 
graph 8 of the memorandum. It noted that broad- 
casters had not been included despite the likely 
impact of new technologies on their field of activ- 
ity. Third, it said that the possible instrument 
should be in harmony with Article 22 of the Rome 
Convention and with Article 20 of the Berne Con- 
vention. Revision of the Rome Convention, to 
bring it in line with present-day technology, should 
not be excluded. Fourth, the Delegation was of the 
opinion that the soundtrack of an audiovisual 
work, as commercial sound recording or cassette, 
should be included in the definition of phonogram. 
Fifth, it stated that it would be inappropriate to 
speak of a right of adaptation in respect of phono- 
grams, as this could lead one to the conclusion that 
phonograms were to be considered works protected 
by copyright. 

12. The Delegation of Austria welcomed the ef- 
forts to improve the protection of neighboring 
rights on a worldwide basis. It was in favor of a 
broad interpretation of the terms of reference of the 
Committee and expressed the hope that broadcast- 
ers could eventually be included in the terms of ref- 
erence of the Committee, which should be as wide 
as possible. It stated that the proposals contained in 
the memorandum were broadly acceptable, notably 
because Austrian legislation already provided full 
protection for neighboring rights. The Delegation 
stressed, however, that the protection to be granted 
under the instrument should not go beyond the pro- 
tection to be granted under the protocol to the 
Berne Convention and under the Convention itself. 
It agreed that the provisions on enforcement of 
rights should be based on the draft GATT/TRIPS 
text with due adaptation to the context. 

13. The Delegation of Hungary stated that it 
would contribute to efforts to enhance the protec- 
tion of neighboring rights in light of recent techno- 
logical changes that had transformed the way in 
which performances could be used and fixed. In 
respect of the terms of reference of the Committee, 
it stated that it favored the narrower interpretation 
of the two interpretations outlined in the memoran- 
dum. On the question of enforcement, the Delega- 
tion expressed a preference for using the draft 
GATT text as a basis for further discussion. It said 
that the proposals contained in the memorandum 
were on the whole a very good basis for the work of 
the Committee and addressed accurately the prob- 
lems encountered by performers and producers of 
phonograms. However, the distinction between 
such rights and authors' rights had to remain clear. 
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While in many respects the Rome Convention was 
out-of-date, the principle affirmed by its Article 1 
remained valid. The Delegation stressed that the 
possible instrument should be in harmony with Ar- 
ticle 22 of the Rome Convention and that the bal- 
ance among the various rights holders should be 
maintained. 

14. The Delegation of India welcomed the possi- 
bility of increasing the protection of the rights of 
performers and producers of phonograms, which 
were already protected under Indian legislation. It 
felt that the questions of the protection of perfor- 
mances fixed in audiovisual fixations should also 
be studied. The Delegation expressed its preference 
for separate sets of provisions on the rights of per- 
formers, on the one hand, and on the rights of pro- 
ducers of phonograms, on the other. The exercise 
and transferability of rights was a crucial issue, 
which should be left for later consideration, while 
national treatment and enforcement could be dealt 
with in the way discussed at the third session of the 
Committee of Experts on a Possible Protocol to the 
Berne Convention, which had met the previous 
week. 

15. The Delegation of Chile stated that, as a 
party to the Rome Convention, it would have pre- 
ferred a revision of that Convention, but under- 
stood the problems that this could pose to other 
delegations. It shared most of the views contained 
in the memorandum, in particular in respect of the 
various new technologies. The Delegation stated 
that it would support, for example, the introduction 
of an exclusive right of performers to authorize or 
prohibit the communication to the public and fixa- 
tion of their live performances. A term of protec- 
tion of 50 years from fixation was acceptable. Also, 
with the possible exception of private copying, the 
proposals concerning the rights of producers of 
phonograms were generally acceptable. Finally, the 
exclusion of formalities was similarly acceptable, 
while in respect of national treatment and enforce- 
ment of rights it would be preferable to follow the 
decisions taken by the committee on a possible pro- 
tocol to the Berne Convention. 

16. The Delegation of China stressed the impor- 
tance of protecting performers, producers of phono- 
grams, publishers and all those whose creative con- 
tribution to the cultural life of each country made it 
possible for a wide public to have access to literary' 
and artistic works. It equally welcomed the propos- 
als for protection of the moral rights of performers. 
The Delegation also stressed that the protection of 
neighboring rights should not affect the protection 
of copyright. 

17. The Delegation of Venezuela agreed that an 
increase of the level and scope of protection of per- 
formers and producers of phonograms was neces- 
sary in light of technological advances. It added, 
however, that such increase should not have a nega- 
tive impact on the protection of copyright under 
the Berne Convention. The Delegation was of the 
view that the new instrument should be in harmony 
with the Rome Convention, so as to adequately 
protect the three categories of rights holders pro- 
tected under that Convention. Finally, the Delega- 
tion informed the Committee of pending legislation 
in its country under which neighboring rights 
would be fully protected. 

18. The Delegation of the Commission of the Eu- 
ropean Communities felt that it was appropriate to 
revisit the protection of neighboring rights at the 
international level, given that more than 30 years 
had passed since the adoption of the Rome Con- 
vention. Efforts expended over the last five years 
within the European Community had resulted in 
much improved protection of performers, produc- 
ers of phonograms and broadcasters, owing both to 
the accession to the Rome Convention by member 
States of the Community and to the harmonization 
of national laws. The policy of the Community was 
to accord real and effective protection to all catego- 
ries of rights holders and, consequently, the ab ini- 
tia exclusion in the discussion of any members of a 
category would constitute a step backwards. The 
coverage of the possible instrument could be better 
discussed at a later stage and, in this light, it would 
be preferable to wait before putting the question to 
the Governing Bodies. The Delegation made four 
additional points. First, the work of the Committee 
should initially focus on the contents of economic 
rights of performers and producers of phonograms. 
Second, it would be pragmatic to use the draft 
GATT/TRIPS text on enforcement of rights as a 
basis. Third, while national treatment was a funda- 
mental principle of international intellectual prop- 
erty protection, variants of the principle could be 
examined once the contents of the possible instru- 
ment were known. Fourth, the discussion on trans- 
ferability of rights should not lead to the circum- 
vention of national treatment by virtue of the appli- 
cation of foreign law. 

19. The Delegation of Brazil expressed support 
for the efforts to strengthen the international pro- 
tection of neighboring rights. However, such pro- 
tection should not interfere with authors' rights or 
work to the detriment of consumers' interests. Also, 
this exercise in the Committee of Experts should 
not lead to equating phonograms to works. On the 
whole, given that technological advances had 
greatly expanded the possibilities for production of 
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phonograms and uses of performances, normative 
changes were called for and the memorandum was 
a very good basis for that work. 

20. The Delegation of Denmark stated that in its 
country the level of protection for performers (in- 
cluding moral rights) and producers of phonograms 
for the last 30 years had been well above that of the 
Rome Convention minima and on certain points 
also exceeded the level of protection adopted 
within the European Communities. Hence, in gen- 
eral, it welcomed the endeavors of WIPO to elabo- 
rate a new instrument on the rights of performers 
and producers of phonograms. The Delegation 
made the following six observations. First, it 
stressed that it was of utmost importance that an 
open-minded discussion be conducted on the ques- 
tion of the inclusion in the new instrument of pro- 
visions concerning the rights of performers with 
regard to audiovisual fixations of their perfor- 
mances, but it added that the discussion of this 
question could take place at a later stage. Second, it 
stated that it could support the proposal contained 
in paragraph 12 that the relationship between a 
possible protocol to the Berne Convention and the 
possible instrument, on the one hand, and between 
the said instrument and the Rome and Phonograms 
Conventions, on the other, should be left for con- 
sideration after the contents of the protocol and the 
instrument had been more or less settled. Third, it 
felt that public lending should be excluded from the 
new instrument, for the reasons stated already in 
the meeting of the Committee of Experts on a Pos- 
sible Protocol to the Berne Convention; it also 
doubted whether it was necessary to introduce a 
specific importation right. Fourth, it said that it 
could not support the proposal in paragraph 56(e) 
and (0 concerning the introduction of a general 
exclusive right in respect of communication to the 
public and public performances of phonograms, 
and pointed out that it would be premature to 
determine whether digital technology really re- 
quired such rights. Fifth, it stressed that it could 
not support at this stage the mandatory establish- 
ment of a levy to compensate for private copying, 
at least not until a similar solution was proposed in 
the possible protocol to the Berne Convention. 
Sixth, the Delegation expressed doubts with regard 
to the proposals concerning national treatment and 
criteria of eligibility for protection. These proposals 
could give rise to an undesirably strong position for 
nonparties to the new instrument. 

21. The Delegation of the United States of 
America underlined the importance of the work 
undertaken by the Committee and recalled that, in 
the preparatory documents for the first and second 
sessions of the Committee on a Possible Protocol to 

the Berne Convention, the International Bureau 
had underscored the inadequacy of the level of pro- 
tection of rights of producers of phonograms, and 
noted the synergy, in the area of sound recordings, 
among the rights of producers, performers and 
composers. A first effort to enhance the protection 
of sound recordings had been made in the context 
of a possible protocol to the Berne Convention, not- 
ably with a view to bridging the two existing legal 
systems for protecting sound recordings. In the 
United States, as in more than 40 other countries, 
sound recordings were protected as works under 
copyright legislation. During the said discussions 
on a possible protocol, there had been agreement 
among a vast majority of delegations that greater 
protection of sound recordings was necessary, and. 
as a number of delegations felt that, given the low 
number of States party to it, the Rome Convention 
would not be an appropriate vehicle to achieve that 
goal, preference was given by the Governing Bodies 
to a new instrument. For the United States, it was 
critical that this new instrument accommodate each 
of the two major approaches, not be a revision of 
the Rome Convention, avoid theological debates 
that had led to deficiencies in protection, and focus 
instead on setting objectives, rather than on har- 
monization of the ways in which protection was 
provided. Also, the possible instrument should pro- 
tect adequately all rights holders in sound record- 
ings and underlying works, bearing in mind the 
effect of new technologies, including digital broad- 
casting, which, in the not too distant future, could 
significantly change the means of distribution of 
sound recordings. Also, as digital technology had 
made it possible to make an unlimited number of 
perfect copies, a rental right and a right in respect 
of private copying on digital media should be con- 
sidered in the possible instrument. They had been 
introduced already in the United States, together 
with a technological solution to preclude making 
second generation copies. New technologies could 
permit countries to leapfrog certain stages of tech- 
nological development and introduce, for example, 
much more efficient digital communication technol- 
ogy. All countries were therefore directly concerned 
and should bear in mind that without appropriate 
international protection, the very existence of the 
recording industry, including performers, compos- 
ers and producers, was in jeopardy. In this light. 
full national treatment was essential, as well as pro- 
visions ensuring the free transferability and exer- 
cise of rights. In the United States, the country 
which had the world's largest sound recording in- 
dustry and in which foreign interests owned a ma- 
jority of the companies, rights were granted for pro- 
ducers, performers and music copyright owners on 
the basis of national treatment. Concerning the 
terms of reference of the Committee, the Delega- 
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tion said that they were broad enough to permit dis- 
cussion of whether or not audiovisual performers 
were to be included, and it was thus unnecessary to 
refer the matter to the Governing Bodies. The Del- 
egation then made nine additional remarks on spe- 
cific elements. First, national treatment, as indi- 
cated, should be granted on all rights provided 
under the possible instrument and all benefits de- 
riving therefrom. It was unfair to grant rights and 
then make it impossible for a foreigner to enjoy 
those rights and to allow, as a consequence, domes- 
tic rights owners to pocket revenues generated from 
the exploitation of foreign works. Second, the term 
of protection of rights in sound recordings should 
be at least 50 years from publication; in the United 
States, it was generally 75 years from publication. 
Third, the criteria for eligibility should be very 
broad and include the place of first publication. 
Fourth, reproduction and adaptation rights should 
be provided. Fifth, a territorial right of first distri- 
bution (with exhaustion only in those countries 
where an authorized first distribution had taken 
place) and a right of importation were critical. 
These rights were essential to allow rights owners to 
respond to the specific needs of each market and, 
notably, to lower the sale price in certain markets, 
including those of developing countries. Also, to 
limit the harm that rental and private copying of 
rented copies could cause, a right to authorize or 
prohibit rental had to be established. The possible 
instrument might also include a right in respect of 
digital delivery systems. Limited exceptions to 
those rights could be envisaged on the basis of Arti- 
cle 9(2) of the Berne Convention. Sixth, the possi- 
ble instrument should make it clear that no formal- 
ities might be imposed as a condition to the enjoy- 
ment or exercise of rights in sound recordings. Sev- 
enth, for the reasons already stated, a right in 
respect of private copying on digital media should 
be considered. Eighth, the possible instrument 
should apply to all sound recordings still protected 
in their country of origin. Ninth, the possible in- 
strument should incorporate, with the necessary 
technical changes to make it apply to all rights pro- 
vided under the instrument, the text on enforce- 
ment of rights contained in the draft G ATT/TRIPS 
agreement, to ensure uniformity among countries 
of varying legal traditions. In concluding, the Dele- 
gation expressed its hope that, since participation 
of all major producing countries in the possible 
instrument was crucial and since there was room 
for agreement on many issues, the Committee could 
work towards a strong results-oriented consensus and 
steer clear of unnecessary and divisive debates on 
how each country might achieve those results. 

22. The Delegation of Canada believed that the 
memorandum was a rigorous framework for the 

future work of the Committee. In Canada, there 
was interest in enhancing protection for performers 
and producers of phonograms, both in implement- 
ing the NAFTA, and also with a view to meeting 
the obligations of the Rome Convention. The Dele- 
gation shared the opinion previously expressed that 
enforcement of rights should be dealt with on the 
basis of the GATT/TRIPS text. Trying to negotiate 
a new set of rules, instead of using the compromise 
that the GATT text represented, could lead to pre- 
sumptions of legal divergences between the two 
texts. Moreover, if the GATT text should enter into 
force before the possible protocol, the latter could 
be said to prevail over the GATT text, and this 
could lead to difficulties in the application and 
interpretation of the two texts. On the question of 
the terms of reference, the Delegation felt that they 
were broad enough and that no intervention by the 
Governing Bodies would be required at this stage. 

23. The Delegation of Paraguay expressed the 
view that the memorandum adequately presented 
the need to update the international protection of 
rights of performers and producers of phonograms. 
The old debates on the nature of the rights of pro- 
ducers of phonograms should not be reopened ; the 
distinction between such rights and authors' rights 
was well known. Naturally, the possible instrument 
when dealing with the rights of performers in their 
fixed performances would have to take account of 
the normal exploitation of phonograms and of au- 
thor of the underlying musical works. In this con- 
text, the possible instrument should make it clear 
that the rights of reproduction and distribution 
were freely transferable and should, as a general 
rule, be exercised by the producer. As regards the 
rights of communication to the public and public 
performance, the exclusive right should be limited 
to digital transmission and broadcasting, tradi- 
tional broadcasting being subject to collective ad- 
ministration. The Delegation said that the levies in 
respect of private copying should similarly be dealt 
with through collective administration. Finally, the 
questions of enforcement and national treatment 
should only be considered at a later date, in line 
with results of the work of the Committee on a Pos- 
sible Protocol to the Berne Convention. 

24. The Delegation of Finland said that it did not 
see anything in the terms of reference of the Com- 
mittee that would preclude dealing with all aspects 
of the protection of the rights of performers. It 
agreed with the memorandum and with the pre- 
vious speakers that the question of the relationship 
between the protocol to the Berne Convention and 
the new instrument, on the one hand, and between 
the new instrument and the Rome and Phonograms 
Conventions, on the other, should be decided upon 
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later. The Delegation pointed out that there was a 
parallel between the work of this Committee and 
that of the Committee on a Possible Protocol to the 
Berne Convention, and that decisions taken at the 
third session of the latter Committee, for example, 
in respect of enforcement, public lending rights and 
importation right, should be applied. The level of 
rights to be agreed upon should be high enough, 
and there should be an appropriate balance among 
the various categories of rights holders. At this early 
stage of the work of the Committee, the respective 
advantages of the continental (neighboring rights) 
and of the Anglo-Saxon (copyright) systems could 
be studied, without getting bogged down in theolog- 
ical debates. The aim of such an exercise should be 
to bridge the gap between the two systems with a 
view to achieving a universally acceptable instru- 
ment. The Delegation was also in favor of starting 
the discussions on the economic rights. 

25. The Delegation of Germany expressed support 
for the improvement of the protection of rights of 
performers and producers of phonograms in a new 
international instrument. It said that, in its coun- 
try, through the transposition into domestic law of 
the directive of the European Communities on 
rental right, lending right and certain rights related 
to copyright in the field of intellectual property and 
through recent policy decisions, the rights of per- 
formers and producers of phonograms were being 
strengthened. A considerable part of the proposals 
included in the memorandum would thus be ac- 
ceptable as it was in line with such changes. Other 
parts, notably those relating to certain aspects of 
digital technology, deserved careful consideration; 
as the impact in practice of such technology could 
not yet be fully assessed, it was difficult to already 
envisage normative advances. As regards the terms 
of reference of the Committee, the Delegation felt 
that it would be unnecessary to consult the Govern- 
ing Bodies; as such terms were broad enough, noth- 
ing in those terms of reference precluded discussion 
on the questions of protection of the rights of per- 
formers in audiovisual fixations. The Delegation 
stressed that the work on the improvement of the 
protection of neighboring rights should parallel ef- 
forts in respect of a possible protocol to the Berne 
Convention, and rights accorded performers and 
producers of phonograms should not exceed or 
prejudice those of authors. As Germany was a con- 
tracting party to the Rome Convention, the Delega- 
tion considered that the possible instrument should 
be in line with Article 22 of that Convention. In 
respect of enforcement, it said that the 
GATT/TRIPS text should be used as a basis with 
appropriate modifications. The Delegation agreed 
with the proposal that, first, economic rights should 
be discussed, and it said that the discussions on 

national treatment and the question of transférabil- 
ité of rights should only be discussed when it was 
clear what kinds of rights would be covered. 

26. The Delegation of France stated that the pos- 
sible instrument should adapt international protec- 
tion of performers and producers of phonograms to 
new technologies and reinforce the basic elements 
of their rights. The proposals contained in the 
memorandum described the new realities as well as 
progress already accomplished. The Delegation 
welcomed, for instance, the proposals concerning 
the rental right, the moral rights and the rights in 
respect of live performances. Other rights would 
require further consideration. As regards private 
copying, it was necessary to provide for a right in 
this respect in the minimum obligations under the 
Convention. Failing this, material reciprocity 
should be applied. The Delegation stressed that the 
conditions on exercise and transferability of rights 
should not allow the imposition of the application 
of foreign laws and thus question the application of 
national laws. The role of authors and holders of 
neighboring rights should be respected. Performers 
contributed their performance while producers 
took care of the fixation and distribution of perfor- 
mances of works. An equilibrium among holders of 
neighboring rights had to be maintained. The Dele- 
gation said that the rights of audiovisual perform- 
ers should not be excluded from the work of the 
Committee and that it would be appropriate to go 
deeper into all aspects of this sector and the specific 
category that audiovisual works represented. Fi- 
nally, the Delegation expressed its hope that future 
proposals would be closer to the provisions of the 
Rome Convention. 

27. The Delegation of Japan made five points. 
First, it stressed that there should be harmony be- 
tween the subjects covered by the possible protocol 
to the Berne Convention and those covered by the 
possible instrument. Second, it said that nothing 
precluded the Committee from dealing with all rel- 
evant aspects of the protection of performers and 
producers of phonograms. Third, it expressed 
doubts concerning the rights of general distribution 
and importation, for the reasons stated at the third 
session of the Committee of Experts on a Possible 
Protocol to the Berne Convention. Fourth, it said 
that on enforcement, the GATT/TRIPS text should 
be taken as a basis with appropriate modifications. 
Fifth, the work of the Committee should focus ini- 
tially on the contents of economic rights. 

28. The Delegation of the Russian Federation 
stated that it could accept the overwhelming major- 
ity of the concepts and proposals contained in the 
memorandum, with reservations concerning the 
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public lending right. It said that the linkage of the 
possible instrument for the protection of rights of 
performers and producers of phonograms to the 
Rome Convention should be further considered, 
and that the positions expressed at the last session 
of the Committee of Experts on a Possible Protocol 
to the Berne Convention should be taken into con- 
sideration, notably as regards national treatment 
and enforcement. 

29. The Delegation of Argentina believed that ef- 
forts to improve the international protection of per- 
formers and producers of phonograms were timely. 
In Latin America, all countries which had recently 
revised their laws in this field had adopted levels of 
protection higher than the Rome Convention mini- 
mum standards. The Delegation welcomed the pro- 
posals concerning moral rights, which had existed 
in Argentina since 1933, and all new rights reflect- 
ing the nature of the professional activities of phon- 
ographic production, including the rental right, the 
right of adaptation or transformation and the right 
of reproduction. It stressed that provisions on exer- 
cise and transfer of rights were essential as repro- 
duction and rental rights should normally be exer- 
cised by the producer, while the rights of communi- 
cation to the public and public performance were in 
general exercised collectively. An exclusive right 
should be established, however, concerning digital 
broadcasting. In respect of private copying, the Del- 
egation said that a levy should apply to all catego- 
ries of rights holders. On the questions of enforce- 
ment, it preferred using the GATT/TRIPS text as a 
basis with an appropriate adaptation to the context. 
Finally, it stated that it agreed with the proposals 
that the discussion should begin with the economic 
rights. 

30. The Delegation of Spain urged that all aspects 
of the rights of performers be included in the dis- 
cussions, stating that the present terms of reference 
of the Committee were broad enough and that the 
question of the inclusion of the rights of performers 
in respect of audiovisual fixations should not be 
submitted to the Governing Bodies for decision. 
The Delegation expressed the view that the rela- 
tionship between the protocol to the Berne Conven- 
tion and the new instrument, on the one hand, and 
between the new instrument and the Rome Con- 
vention, on the other hand, should be clarified at a 
later stage. It supported the suggestion that the 
Committee first devote itself to a discussion of eco- 
nomic rights, although it supported the proposal to 
grant moral rights to performers. It said that provi- 
sions on the transfer of rights would not be appro- 
priate for inclusion in the new instrument, because 
of the widely varying ways in which such transfers 
were dealt with in national legislation. On the ques- 

tion of national treatment, the Delegation stated 
that, while this principle should be a foundation of 
the new instrument, it would be premature to de- 
cide upon the application of national treatment to 
all rights without first establishing the nature and 
scope of such rights; in particular, the question of 
the relationship between national treatment and 
collective administration of copyright should be 
carefully studied. The Delegation said that the pro- 
posals in respect of the criteria of eligibility for pro- 
tection should serve as an incentive for States to 
adhere to the new instrument, and expressed the 
opinion that the proposals in respect of such cri- 
teria might be restrictive; it suggested consider- 
ation of the criteria of eligibility contained in the 
Rome Convention. On the question of enforcement 
of rights, the Delegation supported use of the draft 
GATT/TRIPS text as a basis for discussion. It said 
that rapidly evolving technology should be kept in 
mind, and that the provisions of the new instru- 
ment should not be so narrowly drawn as to dimin- 
ish inadvertently the rights of performers and pro- 
ducers of phonograms. The Delegation stated that 
the safeguard provision in Article 1 of the Rome 
Convention should be kept in mind during the dis- 
cussions. 

31. The Delegation of the United Kingdom noted 
that it had advocated improved protection for the 
owners of rights in phonograms for a long time, and 
supported development of a new international in- 
strument to carry this out. It stated that the present 
terms of reference were broad enough to encompass 
a full examination of all issues in respect of the 
rights of performers, and considered it unnecessary 
to submit to the Governing Bodies the question of 
whether the rights of performers in audiovisual fix- 
ations should be considered by the Committee. It 
noted that some subjects proposed for inclusion in 
the new instrument were not on the agenda for 
inclusion in the protocol to the Berne Convention, 
and stressed that development of the two instru- 
ments should be kept in balance. It stated that its 
position on the inclusion of provisions concerning, 
respectively, the right of distribution, national 
treatment and enforcement of rights, was the same 
as the position taken by the Delegation of its coun- 
try in the third session of the Committee of Experts 
on a Possible Protocol to the Berne Convention. It 
stressed that for the provisions on enforcement of 
rights, the draft TRIPS text should be used as a 
basis. It stated that some subjects did not seem ripe 
for inclusion in the new instrument, including the 
right of adaptation, moral rights for performers, 
and private copying. The Delegation expressed sup- 
port for the proposals on the term of protection, 
prohibition of formalities, and the right of rental. 
In respect of the latter right, it said that such a right 
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should always be exclusive. It urged caution in 
framing the discussion on the proposed right of 
communication to the public in light of digital tech- 
nology, stating that it might be necessary to distin- 
guish between the rights which would apply to digi- 
tal broadcasting and those which might apply to 
on-demand digital delivery of phonograms for pur- 
poses of copying. On the question of the possible 
inclusion of provisions on exercise and transfer of 
rights, the Delegation said that it was not possible 
to express an opinion on such a question without 
knowing what the said provisions might contain. It 
supported the proposal to begin the Committee's 
work with a discussion of the economic rights of 
performers and phonogram producers. 

32. The Delegation of Norway supported the de- 
velopment of a new international instrument for 
the protection of performers and producers of pho- 
nograms. It favored inclusion of the rights of per- 
formers in respect of audiovisual fixations in the 
new instrument, but agreed that this could be dis- 
cussed in the Committee at a later stage, without 
submitting the question to the Governing Bodies 
for decision. It expressed doubts concerning some 
of the proposals, in particular the proposals on 
national treatment and the public lending right. 

33. The Delegation of Belgium stressed the im- 
portance of parallel development of the new instru- 
ment and the protocol to the Berne Convention, 
stating that no rights should be granted in the new 
instrument that would go beyond rights provided to 
authors. It referred, in this connection, to the possi- 
ble provisions on private copying, enforcement of 
rights, and national treatment. It stated that the 
terms of reference of the Committee were couched 
in general terms which made it possible to discuss 
the possible inclusion of provisions on the rights of 
performers in respect of audiovisual fixations. It 
noted that the law of its country would soon con- 
tain provisions on the rights of both audiovisual 
performers and producers, to implement the rele- 
vant directive of the European Communities. Con- 
sequently, it felt that a working document dealing 
also with the audiovisual sector should be made 
available, so as to give States the possibility to con- 
sider a more comprehensive and balanced text. The 
Delegation supported the proposal to examine the 
proposed economic rights as a matter of first prior- 
ity, but called attention to the need to discuss the 
question of moral rights for performers. 

34. The Delegation of Australia supported the 
development of an international instrument to 
strengthen the rights of producers of phonograms as 
a means of promoting world trade, noting that 
many of the proposals were already present in the 

legislation of its country. It identified several new 
issues that it deemed important for discussion, in- 
cluding the contents of the proposed right of repro- 
duction in light of the emergence of digital sam- 
pling, the right of adaptation in respect of phono- 
grams, the right of rental, the proposal for a single 
right of communication to the public which would 
cover both broadcasting and wire diffusion, the 
proposed right of remuneration for private copying, 
and the application of the limitations on rights con- 
tained in the Berne Convention and in a possible 
protocol to it. The Delegation said that the Com- 
mittee should take into account the views expressed 
by delegations and observers during the third ses- 
sion of the Committee of Experts on a Possible Pro- 
tocol to the Berne Convention, in respect of the 
right of distribution, including importation, the 
public lending right, and use of the GATT/TRIPS 
text as a basis for discussions on the question of 
enforcement of rights. It noted that legislation on 
the rights of performers had only recently been 
enacted in its country in order to permit accession 
to the Rome Convention, that the said legislation 
had generated controversy, but that its government 
had nevertheless committed itself to a review of 
issues affecting performers. It said that the review 
process was in the early stages, which prevented it 
from taking final positions on the proposals con- 
cerning inclusion of the rights of performers in the 
new instrument which went beyond the provisions 
of the Rome Convention. The Delegation expressed 
its view that the present terms of reference of the 
Committee were broad enough to include the rights 
of performers in respect of audiovisual fixations, 
and stated that it favored the inclusion of such 
rights in the discussions, although at this stage it 
had no position on the possible nature and scope of 
such rights. It favored examination of the economic 
rights of performers and producers of phonograms 
as a first priority before examination of other sub- 
jects, such as the moral rights of performers. 

35. The Delegation of Uruguay voiced its sup- 
port for the development of a new international 
instrument to strengthen the rights of performers 
and producers of phonograms. It urged clarification 
on several points, namely, that the exercise of the 
rights of reproduction and rental of phonograms 
should be entrusted to the producer of the said pho- 
nograms, that the right of distribution should in- 
clude the right to control importation of copies, and 
that the Committee should consider an express link- 
age between collective administration and the pro- 
posed rights of communication to the public and 
remuneration in respect of private copying. The Del- 
egation referred to draft legislation in its country 
which would provide a system of remuneration for 
private   copying   similar   to   that   proposed   for 
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inclusion in the new instrument. It stated that the 
questions of national treatment and exercise and 
transfer of rights should be examined in parallel. 

36. The Delegation of Switzerland expressed sup- 
port for the development of a new international 
instrument for the protection of the rights of per- 
formers and producers of phonograms. It stated 
that the relationship between the new instrument 
and the other conventions in the field of copyright 
and neighboring rights should be clearly estab- 
lished, and that, in any case, the new instrument 
should not be regarded as a replacement for the 
Rome Convention. It said that an appropriate bal- 
ance should be maintained among the different cat- 
egories of owners of rights. The Delegation stated 
that the terms of reference of the Committee were 
broad enough and did not preclude discussion on 
the rights of performers in respect of audiovisual 
fixations. The Delegation favored consideration of 
the proposed economic rights as a first matter of 
business, leaving questions such as the moral rights 
of performers for a later meeting. It stated that the 
question of the application of the principle of na- 
tional treatment could not be separated from the 
question of the minimum level of protection. On 
the question of enforcement of rights, it was in 
favor of using the draft TRIPS text as a basis for 
discussion. It stated that there should be a parallel 
between the rights provided in the new instrument 
and those provided in the protocol to the Berne 
Convention, and cited the proposals for a right to 
remuneration for private copying as a case where 
such a parallel did not exist at present. The Delega- 
tion drew the attention of the Committee to a dis- 
cussion document prepared by the Committee of 
Experts in the Media Field (MM-JU) of the Coun- 
cil of Europe. The publication and distribution of 
this document to all interested parties was under 
consideration. 

37. The Delegation of Ireland noted that its 
country had been a member of the Rome Conven- 
tion for many years, and called attention to the 
many technological changes which had taken place 
in the 30 years since the adoption of the Conven- 
tion. Arising from its disappointment with the rela- 
tively low number of States party to the said Con- 
vention, it stated that, in respect of national treat- 
ment, any new instrument should have clear practi- 
cal incentives for membership. The Delegation 
took the view that the present terms of reference of 
the Committee were general enough and did not 
preclude the possibility of discussing the possible 
inclusion of provisions on the rights of performers 
in respect of audiovisual fixations. It advocated use 
of the draft GATT/TRIPS text as a basis for discus- 
sions on the question on enforcement of rights. It 

expressed doubts concerning the provision of cer- 
tain exclusive economic rights and moral rights to 
performers, as well as the proposals for a right of 
remuneration for private copying and for recogni- 
tion of public lending right for phonograms. The 
Delegation supported examination of questions 
concerning economic rights as a first priority. 

38. The Delegation of Pakistan stated that the 
relationship between the protocol to the Berne Con- 
vention and the new instrument, on the one hand, 
and between the new instrument and the Rome 
Convention, on the other hand, needed to be clari- 
fied. It noted that producers of "record works" 
were protected under its national legislation ; how- 
ever, "performers" had not been covered. It then 
referred to recent amendments to the copyright law 
of its country to provide a definition of "audiovi- 
sual work" and provisions for "video-film." The 
Delegation expressed the view that economic rights 
of performers might be effectively protected by per- 
forming right societies, provisions which exist in 
the law of its country. It supported the application 
of the principle of national treatment, but reserved 
its position on the question of rental and public 
lending rights. It stressed the importance of strong 
and effective provisions on the enforcement of 
rights and noted that the Copyright Law of 
Pakistan had been strengthened by the Copyright 
(Amendment) Act 1992; importation of infringing 
copies of works was an offense under its national 
law. It said that use of digital technology was not 
common in its country, and reserved its position in 
this regard. 

39. The Delegation of Nigeria expressed its sup- 
port for improved protection of the rights of per- 
formers and producers of phonograms, and said 
that the legislation of its country provided protec- 
tion for both. It stressed that the Committee should 
ensure that the new technologies of communication 
were not detrimental to the rights of authors, per- 
formers and producers of phonograms. The Delega- 
tion stated that the question of possible inclusion of 
provisions on the rights of performers in respect of 
audiovisual fixations should be taken into consider- 
ation, as the terms of reference for the Committee 
were sufficiently broad to permit such consider- 
ation and did not require a decision by the Govern- 
ing Bodies. It urged that the rights of authors be 
clearly distinguished from the rights of performers 
and producers of phonograms. The Delegation said 
that the questions of national treatment and mini- 
mum rights, the term of protection and rights of 
reproduction and adaptation of phonograms should 
be examined by the Committee, but that the ques- 
tions of a prohibition on formalities and exercise 
and transfer of rights should be put aside for the 
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time being. It said that the proposed economic 
rights should be the first topic for discussion. The 
Delegation stressed the importance to developing 
countries of the protection of folklore, which was 
the primary source of literary and artistic creations 
in many such countries. It noted that performers 
and producers of phonograms using folklore cre- 
ations might receive remuneration for their re- 
spective contributions. The Delegation said that, in 
the same way, the community from which the folk- 
lore originated should also be entitled to a share in 
the proceeds from exploitation of the said phono- 
grams, if the exploitation of folklore was given pro- 
tection in any international instrument. 

40. The Delegation of Colombia noted that the 
legislation of its country provided protection for 
the rights of performers and producers of phono- 
grams, including strong penal sanctions for in- 
fringement of the said rights. On the question of the 
terms of reference of the Committee, it said that 
they made it possible to consider the rights of per- 
formers in respect of audiovisual fixations. The 
Delegation said that the relationship between the 
new instrument and the protocol to the Berne Con- 
vention could be determined once the contents of 
the said instrument were known. It said that the 
relationship between the proposed exclusive rights 
of performers and producers of phonograms should 
be clarified, in particular in respect of the possible 
collective administration of such rights. It favored 
the immediate consideration of both the economic 
and moral rights of performers, and questioned the 
need for postponing discussion of moral rights. The 
Delegation supported the proposals concerning pro- 
hibition of formalities. On the question of enforce- 
ment of rights, it said that the language used should 
be tailored expressly to the vocabulary of neighbor- 
ing rights, whether the basis for discussion would 
be the draft TRIPS text or some other text. It stated 
that the principle of national treatment should be 
included in the new instrument, but that no deci- 
sion should be taken concerning how the principle 
should be applied until the contents of the instru- 
ment were known. The Delegation expressed its 
support for making implementation of the new in- 
strument as simple and flexible as possible. It also 
supported the inclusion of provisions on the exer- 
cise and transfer of rights, noting that the law of its 
country contained such provisions. 

41. The Delegation of Ghana noted that its coun- 
try was not a member of the Rome or Phonograms 
Convention; however, it welcomed the develop- 
ment of a new international instrument for the pro- 
tection of the rights of performers and producers of 
phonograms. It noted that the rights of performers 
had been quite vulnerable in developing countries, 

and stressed that appropriate protection should be 
given to performers, including those who author 
and perform works of folklore, in the new instru- 
ment. At the same time, the Delegation noted that 
recognition of the exclusive economic rights of per- 
formers in respect of phonograms had caused some 
distortion in the implementation of such rights. It 
supported the Committee's examination of the pro- 
posals in respect of economic rights as a first prior- 
ity. The Delegation said that the rights of broad- 
casting organizations might be included in later dis- 
cussions of the Committee, since such organiza- 
tions played a vital role in the dissemination of 
information in developing countries. It emphasized 
the importance of full discussions on enforcement 
of rights, citing that the success of the recent enact- 
ment of copyright laws in African countries in the 
midst of near-total piracy, depended on the central 
role that the State played to reduce piracy in such 
countries. Finally, the Delegation expressed sup- 
port for inclusion of the question of possible provi- 
sions on the rights of performers in respect ol 
audiovisual fixations in the subjects for discussion 
by the Committee. 

42. The Delegation of Burkina Faso noted that 
its country was party to the Rome Convention. It 
stated that authors of works were necessary part- 
ners of performers and producers of phonograms 
which included such works, and that the difficult 
but necessary task of distinguishing the respective 
rights of the various categories of beneficiaries of 
protection must be undertaken. The Delegation 
said that the rights of performers and producers of 
phonograms should not be on a higher level than 
the rights of authors. On the question of the terms 
of reference of the Committee, it said that the ques- 
tion of inclusion of possible rights of performers in 
respect of audiovisual fixations could be consid- 
ered, without resort to a decision by the Governing 
Bodies. The Delegation expressed its support for 
examination of questions concerning the economic 
rights as a first priority. It stated that it could 
accept the proposals of the International Bureau, 
subject to clarifications that the proposed right ol 
adaptation of phonograms did not imply that pho- 
nograms were works, and that the protection ot 
exclusive rights by performers would not interfere 
with the protection of the rights by authors. 

43. An observer from the United Nations Educa- 
tional, Scientific and Cultural Organization 
(UNESCO) stated that his organization partici 
pated in the promotion and administration of the 
Rome Convention, that it provided, jointly with 
WIPO and the ILO, the Secretariat of the Intergov- 
ernmental Committee of the said Convention, am1 
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that it had its own standard-setting document, the 
"Recommendation Concerning the Status of the 
Artist, " and its own program in the field of neigh- 
boring rights. In light of these activities, the ob- 
server said that his organization was interested in 
participating in the discussions at the international 
level of all issues in respect of the protection of the 
rights and interests of beneficiaries under the Rome 
Convention. Noting that the question of the possi- 
ble revision of the Rome Convention had been 
under discussion for some years, he said that his 
organization had devoted recently an entire issue of 
its Copyright Bulletin to the said question. While 
the experts and officials who contributed to the said 
issue had presented arguments in favor of and in 
opposition to the possible revision of the Conven- 
tion, the observer stated that there was no call for 
urgent action in respect of the question, either by 
the authors of the articles or by the participants in 
the June 1991 session of the Intergovernmental 
Committee of the Convention. He noted that the 
decision to develop a new international instrument 
for the protection of the rights of performers and 
producers of phonograms had been taken by the 
Governing Bodies of WIPO in September 1992, 
precluding the inclusion of the questions of a possi- 
ble revision of the Rome Convention, or the devel- 
opment of a new instrument, in the Program and 
Budget of his organization for 1992-1993. How- 
ever, noting that the draft Program and Budget of 
WIPO for 1994-1995, which included the second 
session of the present Committee of Experts on the 
New Instrument, had recently been received by his 
organization, the Director General of his organiza- 
tion intended, in accordance with provisions of the 
agreement on cooperation between his organization 
and WIPO, to ask the Director General of WIPO 
whether the development of the new instrument 
would be followed jointly by the two organizations, 
subject to approval by the General Conference of 
his organization at its next meeting in the fall of 
1993. The observer expressed the view that the 
WIPO Governing Bodies had not defined clearly 
the terms of reference of the Committee with re- 
gard to audiovisual fixations or to the nature of the 
relationship, if any, which should exist between the 
new instrument and the Rome and Phonograms 
Conventions, respectively. He regretted that these 
questions had not been proposed for consideration, 
and was of the view that it was within the compe- 
tence of the Committee to formulate its own views 
in this respect for consideration by the Governing 
Bodies of WIPO at their next sessions. The ob- 
server expressed approval of the way in which the 
International Bureau's document had taken into 
account the evolution of technological means for 
the use of performances and phonograms, and 
deemed it a useful basis for discussion. 

44. An observer from the International Labour 
Office (ILO) noted that it was following the discus- 
sions of the Committee with great interest, and 
drew the Committee's attention to the mandate of 
its organization in respect of the protection of the 
basic rights of employees, including performers. 
The promotion of collective bargaining could be a 
means of implementing the legal rights of perform- 
ers. It noted that the Committee should bear in 
mind the usefulness of this mechanism when it 
examined the question of the exercise and transfer 
of rights, and hoped that the Committee might call 
upon the expertise of its organization in that re- 
spect at the appropriate time. 

45. An observer from the International Federa- 
tion of Musicians (FIM) stated that the present 
meeting was a landmark in a struggle for perform- 
ers' rights at the international level that had en- 
dured for most of this century. He noted that pro- 
ducers of phonograms and audiovisual works have 
suffered from some of the same disadvantages as 
performers, notably in respect of the use and abuse 
of technology, but that the former two categories of 
owners of rights had generally been more successful 
in securing protection of their interests under na- 
tional legislation than had performers. The ob- 
server stated that the Committee should consider 
practical means to improve the levels of protection 
under the Rome Convention, noting that such im- 
provements were essential if the new instrument 
were to be considered a special agreement under 
Article 22 of the Convention. Accordingly, he said, 
the Committee should include the rights of per- 
formers in respect of audiovisual fixations in its 
discussions. He agreed, however, that the question 
of the scope of the new instrument should be 
allowed to emerge from further discussions as the 
representative of Sweden had suggested. On the 
question of the exercise and transfer of rights, the 
observer stressed that the new instrument should 
not contain presumptions of transfer or permit na- 
tional law to contain such presumptions; he stated 
that such presumptions were more prejudicial to 
the rights of performers than the gap in protection 
of performers wrought by Article 19 of the Rome 
Convention, which, notwithstanding its deficien- 
cies, did not prevent States from legislating a higher 
level of protection. The observer expressed the view 
that the structure of the International Bureau's pro- 
posals should be changed and that the rights of per- 
formers should be stated separately from the rights 
of producers of phonograms. Noting that many 
types of fixations did not fall within the legal defi- 
nition of phonograms, he said that the question of 
the protection of fixed performances should be con- 
sidered separately from the question of the protec- 
tion of only those fixed performances which were 
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included in phonograms. The observer urged that 
the new instrument should, in addition to rectifying 
some of the deficiencies of the Rome Convention, 
address the revolutionary effects of new technolo- 
gies, in particular digital technology, on the rights 
and interests of performers. Such effects, he said, 
included the following: the technical capacity to 
extract very small elements from both live and 
fixed performances and to extend, apply, and re- 
use them; the capacity to extract and use hitherto 
inaccessible elements of a performance, such as 
style, phrasing and dynamics, which surpassed 
mere imitation and were an actual use of the said 
elements; the capacity to reproduce fixed perfor- 
mances and transmit them without loss of quality; 
and, finally, the capacity to reshape or modify per- 
formances, which made essential a right to control 
adaptation of such performances. The observer 
noted that these technological possibilities raised 
questions concerning the automatic application of 
established concepts of copyright such as "fair use" 
and the concept of "substantiality" of use, which 
are at the heart of many limitations on copyright 
present in even the most recent national legislation. 
He added that such concepts had quite different 
consequences for protection of the rights of per- 
formers than they might have for protection of the 
rights of authors. The observer expressed approval 
of the inclusion of moral rights for performers in 
the new instrument. In respect of the relationship 
between the rights of performers and the rights of 
authors, the observer stated that prolonged theoret- 
ical discussions concerning the alleged hierarchy of 
rights within the meaning of Article 1 of the Rome 
Convention would not assist in addressing the prac- 
tical economic problems of performers, whose legal 
needs were different from, not greater or lesser 
than, the legal needs of authors. He urged that the 
Committee take as its point of departure an under- 
standing of the role of performers as creators of 
sounds and images, without whom many works 
would never reach the public. 

46. An observer from the International Literary 
and Artistic Association (ALAI) noted his organiza- 
tion's long-held view that phonograms could not be 
considered works of authorship, and that the pro- 
tection of copyright and of neighboring rights 
should be kept separate. He expressed support for 
the development of a new instrument for the pro- 
tection of performers and producers of phonograms 
that would be separate from the protocol to the 
Berne Convention. He observed that several issues 
required further clarification: first, the nature of 
the instrument, i.e., whether it would be a new 
treaty independent of the Rome Convention, or, 
rather, a protocol to, or a revision of, the said Con- 
vention; in the latter case, he said, Unesco and the 

ILO should participate in the preparatory work; 
second, the question of the terms of reference of the 
Committee which he deemed wide enough to in- 
clude the rights of performers in audiovisual fixa- 
tions; third, the way in which the rights of perform- 
ers and producers of phonograms were taken to- 
gether (he proposed a separation here); fourth, the 
question of the right of adaptation for producers of 
phonograms (he said that the need for such a right 
was clearer in the case of performers, as bordering 
on a moral right); fifth, the question of the exclu- 
sive rights of broadcasting and communication to 
the public for producers of phonograms (he said 
that the inclusion of such rights was premature at 
present, that the new practical threats to the inter- 
ests of producers that would be addressed by provi- 
sion of such rights should be clearly identified be- 
fore granting them, and that the idea of providing a 
right vis-à-vis certain "musical database uses" 
should be explored as an alternative); and, finally, 
the question of definitions (which, he urged, should 
not be postponed for long given the importance of 
such definitions in determining the nature and 
scope of protection). 

47. An observer from the Ibero-Latin-American 
Federation of Artists, Interpreters and Performers 
(ILAFP) supported the development of a possible 
new instrument for the protection of the right of 
performers, but stated that its organization prefer- 
red that such an instrument should not include the 
rights of any other beneficiary, including producers 
of phonograms. He noted that, at a minimum, the 
rights of performers should be clearly separated 
from the rights of producers of phonograms. The 
observer stated that the questions of which rights of 
performers could be exclusive, and which would 
have to be exercised jointly with producers of pho- 
nograms, should be carefully studied and clarified. 
He said that his federation wished that the protec- 
tion of the rights of performers in audiovisual 
works and the moral rights of performers be dealt 
with by the Committee. He noted that the defini- 
tion of performers in Article 3(a) of the Rome Con- 
vention should be changed, and that performers 
should be entitled to remuneration for all cases in 
which their performances were communicated to 
the public. 

48. An observer from the Performing Arts Em- 
ployers Associations League Europe (PEARLE) ex- 
pressed the view that the terms of reference of the 
Committee should be broadened to include provi- 
sions on the neighboring rights of producers of the 
performing arts (live-producers) similar to those of 
producers of phonograms. Producers in the field of 
the performing arts deserved such rights by reason 



NORMATIVE ACTIVITIES 209 

of their initiative, creativity, know-how, invest- 
ments, and assumption of risks. 

49. An observer from the Society of Authors and 
Composers of Mexico (SACM) stated that there 
was a problem with the delineation of the rights of 
authors, performers and producers, which flowed 
from conflicts among the interests of each category 
of rights holders and from the forced grouping 
together of all their rights under the umbrella of 
copyright. This was a serious error, because the 
nature of authors' rights, on the one hand, and the 
rights of performers and producers of phonograms, 
on the other, was very different. There were only 
two basic rights: the right of creation and the right 
of commercialization. Other rights were only corol- 
laries, which in most cases could be dealt with 
through labor laws and contracts. The creation of 
an endless array of rights had to be avoided. To 
bring music, which was beyond any doubt a great 
human achievement, to the consumer, the interven- 
tion of a vast number of persons and companies 
was required, including chemical companies, com- 
puter and electronic industry experts, etc. It would 
be most unfair to give all those persons a right to 
share in the revenues generated by the music as if 
they were authors. The same reasoning applied to 
the mass media, including radio, television and 
phonograms. Industrialists in that sector that were 
unable to obtain a license from the author claimed 
a right of their own to a percentage of revenues gen- 
erated by the public performance of the work. It 
was as if companies that produce and sell to the 
masses applications of the discoveries of great ge- 
niuses like Einstein, Salk, Pasteur and others, could 
claim rights similar to those of the inventors. Real 
values were decaying. It was not merely that the 
rights of creators were being devalued as a conse- 
quence of rights generated simply because someone 
had created a work and they were using it. It preju- 
diced the heritage of people around the world. 
Soon, authors would have to pay for the favor of 
having their works performed or produced. Those 
who claimed these new rights also objected to rights 
of broadcasters, even though it was they, the broad- 
casters, who made it possible for them to make mil- 
lions selling carriers of works. Those who used 
works became richer, and those who created them, 
poorer. Users were ever more confused, because 
apart from the author's rights, they were asked to 
pay for a myriad of rights and remunerations, and 
this in turn undermined their willingness to pay 
what was established for authors. Indeed, if a num- 
ber of societies claimed payments simultaneously, 
conflicts were inevitable. Soon, all media would be 
asking for a form of authors' remuneration, claim- 
ing that the popularity of works stemmed from 
their "participation." The right of the author was 

personal and was a human right. Therefore, the 
observer called on the sense of fairness, humanism 
and intelligence of members of the Committee. 
Only the author should have authors' rights and no 
one should be allowed to confiscate any part of 
those rights. 

50. An observer from the Software Publishers As- 
sociation (SPA) noted that the emergence of digital 
technology had made possible the creation of multi- 
media works, which might include a variety of ele- 
ments from a variety of works: for example, not 
merely computer programming but also works such 
as databases, photographs, and phonograms. He 
observed that such possibilities demonstrated that 
a convergence of categories of works, media and 
rights in respect of digital technology was taking 
place, which made imperative the parallel develop- 
ment of the protocol to the Berne Convention and 
the new instrument. He stated that the technology 
underlying this convergence was advancing far 
more rapidly than was the legal analysis of the intel- 
lectual property implications, and that the task 
later would be exponentially greater if not ad- 
dressed now. The observer therefore expressed sup- 
port for the inclusion of questions concerning digi- 
tal delivery of phonograms for discussion by the 
Committee, noting that precedents in one field of 
intellectual property were often carried over into 
other fields. He stated that national treatment 
should be an integral part of the new instrument, 
and expressed a preference for exclusive rights over 
mere rights to remuneration. On the question of 
enforcement of rights, the observer preferred use of 
the draft TRIPS text as a basis for discussion. 
Observing that the value of exclusive rights derived 
in part from the alienability of such rights, he stated 
that the new instrument should provide rights hold- 
ers with maximum discretion concerning the exer- 
cise and transfer of rights. 

51. An observer from the Inter-American Copy- 
right Institute (IIDA) expressed support for the de- 
velopment of a new international instrument for 
protection of the rights of performers and produc- 
ers of phonograms. He approved the inclusion of 
proposals concerning the term of protection and 
national treatment for consideration by the Com- 
mittee. The observer also supported the proposals 
for reformulation of many definitions in light of the 
impact of new technologies, and in particular digi- 
tal technology, on the rights of performers and pro- 
ducers of phonograms. He also welcomed the pro- 
posal for the recognition of moral rights for per- 
formers at the international level. The observer 
cautioned that the economic rights provided to per- 
formers should not present obstacles to exercise of 
the economic rights of producers of phonograms, 
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and thus supported the inclusion of provisions on 
the exercise and transfer of rights. He advocated 
inclusion, in the new instrument, of provisions con- 
cerning the protection of performances and phono- 
grams already in existence when the new instru- 
ment would become effective; he expressed the 
view that such performances and phonograms 
should be protected under the instrument, subject 
to previously acquired rights and expectancies. 

52. An observer from the National Association of 
Broadcasters (NAB) pointed out that his organiza- 
tion represented the interests of more than 6,000 
radio and television stations in the United States as 
well as various networks. He expressed concern 
about the omission of broadcasters from the benefi- 
ciaries of the new instrument. Broadcasters played 
an essential role in the promotion of sound record- 
ings and in the exposure of both producers and per- 
formers to the public, and thus it was unfortunate 
that their interests and concerns had not been re- 
flected in the instrument. The observer expressed 
concern over the disadvantages that could be im- 
posed on the general public by adoption of some of 
the proposals included in the working document, 
such as the exclusive right of digital communica- 
tion to the public. Broadcasters could not address 
the needs and interests of the communities they 
served, if producers or performers could prevent 
them from broadcasting phonograms. The observer 
was of the opinion that emerging digital technolo- 
gies did not justify enhancement of the protection 
of performers and producers of phonograms. Ac- 
cording to the observer, there was no basis for 
assuming that broadcasters' conversion to digital 
transmissions would result in increased private 
copying. He said that the distinction between 
point-to-point digital transmissions and point-to- 
multipoint digital communications, such as digital 
broadcasts, necessitated different copyright treat- 
ment. The observer drew attention to the recently 
enacted law in the United States of America con- 
cerning remuneration to performers, producers and 
other copyright holders on the sale of digital equip- 
ment and concerning the introduction of serial 
copying management systems, a solution to this 
issue which he preferred. 

53. An observer from the European Broadcasting 
Union (EBU) drew attention to the newly circu- 
lated business figures of the recording industry and 
raised doubt whether this indicated any need for 
special treatment. Broadcasters needed to be taken 
into account in a solution which balanced the inter- 
ests of all right owners involved. She raised the 
question why a revision of the Rome Convention 
could not be undertaken. Broadcasters also needed 
comprehensive up-to-date protection, not least be- 

cause of the international piracy of broadcasts, and 
their rights should, therefore, be included in the 
possible instrument. The substance of proposals fo- 
cusing on possible future developments raised 
many questions. In particular, there was a great 
danger in the proposals of creating confusion be- 
tween broadcasting, digital or analog and other 
quite different areas of economic activities which 
might develop in the future. If the recording indus- 
try should face a real threat from future ways of 
using their recordings, which had nothing to do 
with broadcasting, that should be specifically ad- 
dressed when it actually emerged. There was no jus- 
tification for altering the present system of Arti- 
cle 12 of the Rome Convention concerning broad- 
casting. 

54. An observer from the Electronic Industry As- 
sociation (EIA) reminded the Committee of the 
wide range of different equipment which the elec- 
tronics industry supplied to consumers. The partic- 
ipation of EIA had been crucial to the successful 
passage of the Audio Home Recording Act of 1992 
in the United States of America, and to the 
adoption of the Serial Copy Management System. 
The observer pointed out that new technologies 
created new markets and opportunities to the bene- 
fit of copyright. She raised specific concerns about 
three issues: First, she did not consider the defini- 
tion of "phonogram" sufficiently broad to cover 
the new media of sound recordings, as this would 
also include non-audio information relating to the 
operation of playback equipment, and ancillary in- 
formation, e.g., concerning the works included in 
the recording. Second, she said that the case had 
not been made that levies were necessary or appro- 
priate for private copying, in particular concerning 
analog copying. Accordingly, the observer sug- 
gested that national legislation should continue to 
be free to determine the appropriate balance be- 
tween the rights of copyright holders and the rights 
of consumers to record for their own private use. 
Third, the observer opposed the introduction of 
wide-ranging technical restrictions on copying and 
reception that were proposed in the memorandum. 
Any such technical limitations on audio recorders 
and receivers had to be defined narrowly and pre- 
cisely so as to extend only such protection as was 
absolutely necessary to prevent the unauthorized 
acquisition of signals or the intentional circumven- 
tion of copying limitations. 

55. An observer from the International Federa- 
tion of Film Producers Associations (FIAPF) felt ill 
at ease concerning a possible reference to the Gov- 
erning Bodies of the question whether possible pro- 
visions on the rights of performers in respect of 
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audiovisual fixations should be included in the in- 
strument. According to the observer, the treatment 
of audio recordings and audiovisual recordings 
should be completely different as the economic, 
legal and social conditions of the two industries 
were not the same, due to fundamentally different 
financing, production and exploitation models. He 
regretted that in certain legislation some audiovi- 
sual works were regarded as "audiovisual fixa- 
tions" only and not works, due to alleged lack of 
originality, thus depriving such works of interna- 
tional protection under the Berne Convention. 
Concerning the rights of performing artists, the ob- 
server denounced all attempts to assimilate the sta- 
tus of those working within the audio field to those 
working in the audiovisual field, as their conditions 
were completely different, and an assimilation 
would weaken the audiovisual industry. If an as- 
similation were made, it would have to be a total 
assimilation of the protection and remuneration of 
performers, extending to all aspects, and this would 
mean extending the scope of the instrument to the 
relations between employers and employees, which 
were not covered by intellectual property law. Fi- 
nally, the observer emphasized that the problem of 
the Rome Convention was the insufficient number 
of States adhering to it, and he questioned whether 
this would be changed by adding such artificial con- 
cepts as moral rights for actors. 

56. An observer from the Association of Per- 
formers of Mexico (ANDI) stated its satisfaction 
that the rights of performers and producers of pho- 
nograms might be dealt with in an instrument sepa- 
rate from the protocol to the Berne Convention; in 
this way, it would be clear that phonograms were 
not works, that producers of phonograms were not 
authors, and that the rights of producers of phono- 
grams were not the same as the rights of authors of 
literary and artistic works. She said that the Com- 
mittee should limit itself to consideration of the 
rights of performers whose performances were in- 
cluded in phonograms, and that the Governing 
Bodies should decide whether the terms of refer- 
ence of the Committee should include the rights of 
performers in respect of audiovisual fixations. She 
noted that the proposed definitions seemed to be 
more favorable to the interests of producers of pho- 
nograms than to the interests of performers. The 
observer supported the proposal to provide per- 
formers with moral rights, which were not provided 
in the Rome Convention. She noted that the pro- 
posed rights of performers were already covered by 
the nation'al legislation of its country, and empha- 
sized that any rights granted under the new instru- 
ment should not have a negative impact on al- 
ready acquired rights and benefits. She expressed 
approval of the proposal for a prohibition of for- 

malities. The observer expressed her preference for 
a model law or other instrument that dealt solely 
and exclusively with the rights of performers at the 
international level. 

57. An observer from the International Federa- 
tion of the Phonographic Industry (IFPI) consid- 
ered it urgently necessary to strengthen in parallel 
the protection of authors, performers and produc- 
ers of phonograms in these times of legal and polit- 
ical upheaval and technological revolution. In 
many countries, legitimate producers of phono- 
grams had been outstripped by pirates, the conse- 
quences of which were felt by all groups involved. 
The existing multilateral treaties have significant 
shortcomings, such as an inadequate term of pro- 
tection, minimum rights which no longer related to 
the ways in which recordings were used, overly 
broad possibilities for conditioning protection on 
reciprocity, lack of comprehensive coverage and 
lack of enforcement provisions. He supported the 
efforts to establish an independent instrument in- 
stead of attempting to effect a piecemeal repair of 
the existing conventions. The observer stressed that 
the instrument should be based on the following 
general principles: it should grant individual pri- 
vate intellectual property rights; the rights should 
be exclusive, as mere rights to remuneration did 
not correspond to the demands of the market be- 
cause the advent of digital technology had made it 
irrelevant to speak of secondary uses; the rights 
should be freely exercisable through contracts; the 
instrument should contain provisions embracing all 
means of reproduction, granting distribution rights, 
including a right of importation, which would be 
necessary to sustain local markets and to fight pi- 
racy efficiently; the instrument should contain ex- 
press provisions concerning the transferability of 
rights; it should provide for unrestricted national 
treatment; it should cover all phonograms, both 
those existing and those to be produced in the 
future; and it should contain appropriate enforce- 
ment rules. 

58. An observer from the Société civile pour Tad- 
ministration des droits des artistes et musiciens 
interprètes (ADAMI) stated that the Rome Conven- 
tion had become outdated due to new technology. 
The observer favored the establishment of an in- 
strument dealing only with rights of performers. 
She was content to see that it had not been found 
necessary to consult the Governing Bodies concern- 
ing whether provisions on audiovisual perfor- 
mances could also be considered. She said that it 
would be impossible to work only on the audio 
aspects of performers' rights, since the problems of 
audiovisual performers were just as relevant as 
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those of musicians, and since the borderline be- 
tween these categories was disappearing. She 
stressed that performers should have the right, 
based on intellectual property, to authorize use of 
their recordings and that the new instrument 
should provide for appropriate enforcement provi- 
sions. The observer was of the opinion that ques- 
tions concerning transferability of rights could not 
be dealt with before the scope of protection had 
been clarified. If performers' rights should be trans- 
ferable, transfers should be for a limited term only. 
She stressed that protection of artists was a neces- 
sity to enable free negotiations with producers. The 
rights of performers should be exclusive, which 
would not present any danger to the rights of au- 
thors. Finally, the observer pointed out that na- 
tional treatment would not be appropriate, unless a 
high level of protection were established by the 
instrument. If this goal could not be achieved, it 
would be necessary to accept reciprocity in certain 
cases. 

59. An observer from the International Federa- 
tion of Actors (FIA) focused on the question of 
whether the new instrument should deal with the 
rights of audiovisual performers. He stressed that 
the issue was not only about film actors. Today, 
also the performances of musicians, opera and bal- 
let performers were frequently marketed on video 
recordings and it therefore no longer made sense to 
distinguish between two different types of perform- 
ers. The observer emphasized the developments 
which had taken place since Article 19 was included 
in the Rome Convention in 1961, depriving audio- 
visual performers of rights once they had consented 
to the fixation of their performances. Rights of per- 
formers in audiovisual fixations had existed in the 
Nordic countries for the last 30 years and they were 
now included in the Rental and Lending Directive 
of the European Communities, and experience had 
shown that any practical problem in this respect 
could be solved through collective administration. 
He pointed out that the means of exploitation of 
films and other audiovisual fixations had changed 
dramatically through the introduction of satellite 
and cable delivery, vidéocassettes, digital transmis- 
sion, home copying, pay television, pay-per-view 
and cable services; the time had come to ensure 
performers the opportunity to negotiate an appro- 
priate payment for all such uses. The observer was 
satisfied with the view that the terms of reference 
for the Committee were wide enough to cover the 
rights of audiovisual performers, and strongly 
urged that the International Bureau issue a discus- 
sion paper and that further delay of the discussion 
be avoided, so that the problems of audio and 
the audiovisual performers could be addressed in 
parallel. 

60. An observer from the International Secretar- 
iat for Arts, Mass Media and Entertainment Trade 
Unions (ISETU) emphasized the speed with which 
technology was transforming the entertainment sec- 
tor. The application of digital technology would 
give people throughout the world access to exten- 
sive computer libraries of music, aural sound re- 
cordings, information and audiovisual material, 
which could be transferred to subscribers for repro- 
duction purposes. This development was taking 
place much faster than the development of interna- 
tional law and, thus, the work of the Committee 
was most urgent. The observer noted with satisfac- 
tion that the terms of reference of the Committee 
did not preclude discussions concerning audiovi- 
sual performances, and shared the view that the 
matter should not be referred to the Governing 
Bodies. He supported the views that had been ad- 
vanced by the non-governmental organizations 
representing musicians and actors concerning the 
scope and contents of the instrument. He stressed 
that recorded performances had a great value in 
modern society. If deprived of rights and thus of 
the money rightly theirs, performers would be dis- 
couraged from continuing their creative efforts, and 
thus all interested in the production, exploitation 
and dissemination of recordings of performances 
would suffer. 

61. An observer from the International Confeder- 
ation of Societies of Authors and Composers 
(CISAC) pointed out that, in some aspects, per- 
formers and producers had the same interests as 
authors. He stressed, however, that in certain cases 
the interests of those categories of rights owners 
would conflict. New rights should not infringe nor 
call into question the rights of authors. The ob- 
server supported the proposal of the memorandum 
to refer the question of possible inclusion of provi- 
sions on audiovisual performances to the Govern- 
ing Bodies, and said that this would also necessitate 
a decision concerning the rights of broadcasters, 
which were also relevant in this connection. He 
stressed that neither the contributions of perform- 
ing artists nor the technical contributions of pro- 
ducers made them authors of works of the mind 
and, thus, he expressed disagreement with propos- 
als in the memorandum concerning certain rights 
normally reserved for authors, especially the right 
of adaptation. He pointed out that works play a 
preeminent role as the beginning and unique basis 
for all subsequent contributions, which were often 
several or many, since works could be used again 
and again in new productions. The observer stated 
that the principle expressed in Article 1 of the 
Rome Convention should be fully respected. From 
this, the observer drew three conclusions. First, per- 
formers and producers should only be granted pro- 
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tection if at the same time protection was also 
granted to authors; second, neighboring rights 
should never be broader than the rights of authors; 
and third, neighboring rights should never call into 
question the protection and exercise of authors' 
rights. He added that its organization opposed ex- 
clusive neighboring rights concerning the commu- 
nication to the public and the public performance 
of phonograms. The observer said that the relation- 
ship between the new instrument and the possible 
protocol to the Berne Convention should be clari- 
fied, that the new instrument should be in harmony 
with Article 22 of the Rome Convention, and that 
the Rome Convention, which had established an 
appropriate balance among the interests of authors, 
performers, producers and broadcasters, should be 
improved rather than neglected and thrown out. 

62. An observer from the International Confeder- 
ation of Music Publishers (ICMP) welcomed the 
decision of the Governing Bodies to create two dis- 
tinct Committees of Experts, thus avoiding confu- 
sion between copyright and neighboring rights. She 
supported the proposal for the new instrument to 
be a full-scope neighboring rights convention— 
whether new or revised—and independent of the 
protocol, which would confirm the legal distinction 
between copyright over neighboring rights. The ob- 
server stated that the proposed neighboring rights 
should not exceed the scope of existing copyright 
protection and that their exercise should not preju- 
dice the holding and exercise of copyright. She also 
stressed that the instrument should not provide 
more extensive rights to owners of neighboring 
rights than the protocol would provide for copy- 
right holders and that, therefore, such issues as pri- 
vate copying, digital diffusion and the term of pro- 
tection should be reintroduced in the discussion 
concerning the protocol. In particular, no provi- 
sions in the instrument concerning private copying 
should preclude copyright holders from benefitting 
from remuneration schemes. The observer recog- 
nized the importance of adapting neighboring 
rights in light of emerging technologies, but stressed 
that certain exclusive rights, such as, for example, 
an adaptation right or an exclusive performance 
right for phonogram producers, and to a certain 
extent moral/adaptation rights for performers, 
should be seriously examined insofar as they could 
prejudice, or conflict with, the holding and exercise 
of copyright. The observer stressed that a balance 
had to be found in the context of proposed 
improvements of the protection of copyright, on 
the one hand, and of neighboring rights, on the 
other. Finally, she pointed out that the statement 
on national treatment in the context of collective 
administration of rights set forth in paragraph 
86(b) should find its way into the protocol as well. 

63. The Chairman started his summary of the 
general debate, indicating that he would only refer 
to the most general aspects of the discussion. He 
stated that there was agreement in the Committee 
that the provisions on enforcement should be based 
on the relevant part of the draft GATT/TRIPS 
agreement with the necessary technical modifica- 
tions to adapt the text to the context of the new 
instrument. Concerning the modifications to be 
made, the delegations should communicate their 
proposals to the International Bureau. In respect of 
the question of the terms of reference of the Com- 
mittee, he stated that there was consensus that 
nothing in the terms of reference determined by the 
Governing Bodies precluded a discussion of the 
question of possible provisions on the rights of per- 
formers in audiovisual productions and that, there- 
fore, it was not necessary to submit this issue to the 
Governing Bodies. He noted that the general debate 
had taken about half of the time scheduled for the 
discussion of the memorandum and that, therefore, 
there was no realistic hope to finalize the discussion 
at this session of the Committee. He proposed that 
the meeting of the Committee of Experts on a 
WIPO Model Law on the Protection of the Rights 
of Performers and Producers of Phonograms, 
scheduled to take place in Geneva, from November 
8 to 12, 1993, be replaced by the continuation of 
this session of the Committee. 

64. The Director General said that, consequently, 
the International Bureau would prepare, in due 
time, a document on audiovisual fixations. 

65. The Chairman said that as far as the question 
of the rights of performers in audiovisual produc- 
tions were concerned, the International Bureau 
could prepare a working document in due time. 
Furthermore, he found that the general feeling in 
the room reflected the agreement of the Committee 
with his summary. He asked the Director General 
of WIPO whether such a change in the schedule was 
acceptable to the International Bureau. 

66. The Director General answered that the In- 
ternational Bureau would do what the Committee 
recommended, provided it would also be approved 
by the Governing Bodies of WIPO at their next ses- 
sions in September 1993. 

67. On the basis of the general debate, the Chair- 
man stated the agreement in the Committee that 
the economic rights should be discussed first. He 
proposed, and the Committee accepted, the follow- 
ing order of discussion: first, the rights of perform- 
ers in unfixed performances, and then the rights in 
fixed performances and phonograms in the follow- 
ing order: reproduction right; distribution right, in- 



214 COPYRIGHT - SEPTEMBER 1993 

eluding importation right; adaptation right; right of 
communication to the public; exceptions; and 
rights in respect of private reproduction of phono- 
grams. 

Economic rights of performers in their unfixed (live) 
performances 

68. The Chairman stated that, as there must be 
wide support among members of the Committee 
for the right of performers in respect of the fixation 
of their live performances (paragraph 35(b) of the 
memorandum), the discussion should mostly focus 
on the right of communication to the public (para- 
graph 35(a)). 

69. As a preliminary point, a number of delega- 
tions and observers were of the view that the rights 
of performers and the rights of producers of phono- 
grams should be dealt with separately in the next 
generation of working documents. One observer ad- 
ded that, in respect of performances in relation to 
phonograms, it would be preferable to speak of fix- 
ations of performances in general rather than of 
performances fixed in phonograms. 

70. As regards the introductory part of para- 
graph 35 of the memorandum, a number of delega- 
tions and some observers from non-governmental 
organizations felt that the expression "right to au- 
thorize " should be replaced with the "right to au- 
thorize or prohibit," in keeping with the Rome 
Convention. One delegation and an observer from 
a non-governmental organization favored the use 
of the phrase "the right to authorize," which was 
the expression used in the Berne Convention and 
which, in any event, implied a right to withhold 
authorization, i.e., a right to prohibit. Another dele- 
gation preferred using the expression "the right to 
authorize or prevent," while an observer believed 
that, in respect of performers, the expression "the 
possibility of preventing" found in Article 7 of the 
Rome Convention should be maintained. Another 
observer expressed the view that the latter expres- 
sion was unclear and ill-adapted to meet perform- 
ers' needs for enhanced protection and better inter- 
national coverage of their rights. 

71. A number of delegations said that the ques- 
tion whether the right of communication to the 
public covered rebroadcasting and retransmissions 
should be clarified. It was felt that this right should 
not go beyond the rights of authors under Article 
21 bis 0f tne Berne Convention, in particular as 
regards nonvoluntary licenses. In this respect, the 
application of the exceptions allowed in the field of 

copyright (paragraph 57(g) of the memorandum) to 
the right of communication to the public should be 
confirmed. An observer noted that, if he considered 
the wording of the memorandum strictly, it was 
unclear whether or not paragraph 57(g) applied to 
this right. One delegation and an observer from a 
non-governmental organization were of the opin- 
ion that giving exclusive rights to performers and 
producers of phonograms in respect of broadcasting 
could impede the flow of broadcasts and programs. 
Another delegation believed that the right of com- 
munication to the public should be treated sepa- 
rately from broadcasting. 

72. An observer from a non-governmental orga- 
nization stated that the right in respect of the fixa- 
tion of a live performance mentioned in paragraph 
35(b) should apply also to fixations of parts of a 
performance, notably because digital technology 
made it possible to fix, manipulate and reuse even 
very small parts of performances. For instance, 
such "parts" of performances could cover, e.g., in- 
dividual sounds, as well as the timing, dynamics or 
phrasing of a musical performance, which should 
all be adequately protected. The observer said, 
however, that the matter could perhaps be dealt 
with in the relevant definitions. In reacting to the 
observer's intervention, one delegation stressed 
that individual sounds should not be protected. 

73. An observer from a non-governmental orga- 
nization stated that the rights of performers in their 
live performances should be freely transferable. 

74. An observer from another non-governmental 
organization believed that the work of the Commit- 
tee, in light of its terms of reference, should be lim- 
ited to performances embodied in phonograms. 

75. In summarizing the discussion, the Chairman 
stated that there was broad agreement on the need 
for granting exclusive rights of performers in their 
live performances. The question whether the ex- 
pression "the right to authorize" should be modif- 
ied would have to be carefully examined here as 
well as in respect of other economic rights. Also, the 
application of the right of communication to the 
public to secondary or indirect communication to 
the public would have to be clarified. While the 
exact scope of economic rights would depend in 
part on the definitions, the discussion had provided 
sufficient material to the International Bureau for 
the preparation of future working documents. In 
view of the apparent agreement on this point, such 
future documents should deal with the rights of per- 
formers and producers of phonograms separately. 
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Economic rights of performers in their performances 
fixed in phonograms and of producers of phono- 
grams in their phonograms 

Right of reproduction 

76. A great number of delegations and observers 
from non-governmental organizations expressed 
support for the inclusion, in a possible instrument, 
of an exclusive right of reproduction for producers 
of phonograms, although some of them added that, 
in certain cases, limitations should apply. The ma- 
jority of delegations and all observers from non- 
governmental organizations expressed a similar 
view as regards a right of reproduction for perform- 
ers. Two delegations felt that for performers, de- 
spite some compelling arguments in the memoran- 
dum, an exclusive right of reproduction would be 
inappropriate and a right to remuneration would be 
sufficient. An observer from a non-governmental 
organization stated that the proposals concerning 
this right contained in the memorandum did not go 
much beyond Article 7 of the Rome Convention 
(which referred to the possibility of preventing use 
"for purposes different from those for which the 
performers gave their consent") and should thus be 
acceptable to all countries party to such Conven- 
tion. Another delegation stated that, in the national 
law of its country, audiovisual fixations and phono- 
grams were treated equally, in a manner consistent 
with Article 14bis of the Berne Convention, and 
producers were treated as "authors." The right of 
reproduction could, therefore, only be seen as an 
exclusive right of producers. 

77. The question of the use of the phrase "right 
to authorize" as opposed to "right to authorize or 
prohibit" also emerged in respect of this right. One 
delegation stated that the matter should be further 
studied in light of the language used in the Berne 
Convention, in the possible protocolto it and in the 
Rome Convention. 

78. A number of delegations and observers from 
non-governmental organizations believed that the 
second sentence of paragraph 56(a) of the memo- 
randum dealing with reproduction of a phonogram 
in another phonogram consisting of a collection of 
phonograms should not be retained. The majority 
of those speakers felt that this sentence was super- 
fluous because partial reproduction of a phonogram 
or inclusion of a phonogram in another phonogram 
would be covered by the right of reproduction in 
light of the relevant definitions. 

79. With regard to the definition of reproduction 
contained in the memorandum, several delegations 

and observers from non-governmental organiza- 
tions stated that they had doubts concerning the 
inclusion of temporary storage in electronic form in 
such definition. While some delegations expressed 
the view that this kind of storage should not be 
included in the definition, the majority of speakers 
felt that the matter required further study. One del- 
egation and an observer from a non-governmental 
organization wondered whether the right would 
apply to screen displays, for example. Another dele- 
gation felt that this right could have a negative 
impact on the creation and dissemination of multi- 
media works and CD-ROMs. Use of the latter, as 
for computer programs, required temporary storage 
in the memory of a computer and this should not 
require a special additional authorization. One del- 
egation said that its national law provided for an 
exclusive right in respect of transient storage and 
the application of that right had not given rise to 
practical difficulties of any sort. One observer from 
a non-governmental delegation believed that the 
reference to temporary storage could be maintained 
in the definition, notably because such storage was 
often a first step towards infringement of rights in 
phonograms. Practical problems, if any, arising 
from the recognition of such a right could be solved 
though licensing agreements. Two observers sug- 
gested maintaining the reference, but with an ex- 
ception for use by the end-user for the purpose 
intended when the phonogram or performance was 
disseminated to such user. 

80. With regard to the definition of reproduction, 
various comments were made on partial reproduc- 
tion. One delegation stated that a test of substan- 
tiality should be applied, while an observer from a 
non-governmental organization said that there was 
a need to protect even small fragments of fixed per- 
formances. 

81. Two delegations and one observer from a 
non-governmental organization stated that grant- 
ing new rights to performers and producers of pho- 
nograms could increase the financial burden of 
broadcasters and in certain cases impede the flow 
of programs. In return for this change, broadcasters 
should be included in the possible instrument. Also, 
as compared to the Rome Convention, the propos- 
als contained in the memorandum implied scant 
regard for the needs of broadcasters in terms of 
temporary storage, program flow, salaried perform- 
ers and presumptions of assignment of rights. 

82. In the debate on the creation of phonograms 
by combining existing phonograms or parts of pre- 
viously fixed performances, the question emerged 
whether in certain cases phonograms could be con- 
sidered as original compilations and possible also 
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databases, and, accordingly, protected as such. Di- 
gital fixations of sounds could be manipulated, 
transformed, combined with other sounds or ex- 
cerpts of performances, and this work on digital- 
ized sounds or representations thereof accom- 
plished with the help of computers was in certain 
respects similar to the work on a collection or, in 
certain cases, on or with a database. A number of 
delegations and observers from non-governmental 
organizations were of the opinion that phonograms 
were at best technical achievements, not works. 
Relatively new phenomena such as remastering and 
mixing of sounds and performances from various 
origins did not change or enhance the quality of the 
work of producers of phonograms or sound engi- 
neers. Phonograms could not be considered as data- 
bases either, because their purpose was different. 
The essence of a database was that each element of 
data could be accessed and retrieved through an 
appropriate search key, and this was not the case 
for phonograms. The fact that phonograms con- 
tained data in digital form was not sufficient to 
change their basic nature. The representative of the 
Commission of the European Communities added 
that a distinction was made in the draft directive on 
the legal protection of databases, which distinction 
resided in the possibility of random access to, and 
retrieval of, the data. 

83. One delegation stated that while sound re- 
cordings as such were not works, one should keep 
open the possibility that in certain cases they con- 
stituted original compilations. An observer from a 
non-governmental organization added that, in such 
a case, the engineer or other person who combined 
sounds in such a way that their selection or arrange- 
ment was original was in fact a composer. 

84. One observer from a non-governmental orga- 
nization stated that the same standard of origi- 
nality, i.e., a manifestation of intellectual creation, 
should apply irrespective of the media used, and 
notably to databases. Referring to the definition of 
databases contained in the draft directive of the 
European Communities on the legal protection of 
databases, which included collections of not only 
facts and various data, but also texts, sounds and 
images, he expressed the opinion that certain sound 
recordings could be considered as databases. One 
should keep an open mind and avoid the tempta- 
tion of finding pigeon-holes for each medium or 
category of works and rights. This would run 
counter to the trends imposed by digital techno- 
logy, which would lead to a convergence of works, 
media and rights. History had shown cases of reluc- 
tance to recognize new types of works, but the 
underlying paradigm had always been the progres- 

sive assimilation of all forms of intellectual cre- 
ation. For example, photographs stored in digital 
form and consisting of stored pixels were obviously 
works protected by copyright, and the same reason- 
ing could apply to certain sound recordings. 

85. In concluding the discussions on the right of 
reproduction, the Chairman underlined the follow- 
ing points: There was support for a reproduction 
right for performers and producers of phonograms. 
but without the reference in the provision itself to 
reproduction by inclusion of a phonogram in a 
combination or collection of phonograms, as this 
reference would be superfluous. The definition of 
reproduction should focus, inter alia, on partial 
reproduction, temporary storage in electronic 
form—a matter on which further study was 
needed—and possible reproduction by display on a 
computer screen. On the question of the link be- 
tween the protection of phonograms and of data- 
bases, while technically it was sometimes impossi- 
ble to make a distinction, further study was re- 
quired on the possibility to differentiate on the 
basis of contents or purpose. The rights of produc- 
ers of phonograms and of performers should be 
dealt with separately in the next generation of 
working documents. Finally, the use of the phrase 
"right to authorize" or of alternative phrases 
should be considered in light of the use of similar 
phrases in the Berne and Rome Conventions and in 
the possible protocol. 

Right of distribution, including jmportation 

86. As a means of shortening the debates, the 
Chairman stated a number of preliminary conclu- 
sions, based, first, on the results of the third session 
of the Committee of Experts on a Possible Protocol 
to the Berne Convention, which took place the pre- 
vious week and in which the same subjects were 
discussed based on nearly identical proposals, and. 
second, on the statements of delegations and ob- 
servers during the general debates of the present 
Committee. First, he said that there was insuffi- 
cient support for the public lending right to leave it 
on the agenda, except as a means of exercising the 
right of first distribution according to paragraph 
56(b), in which case the right would be exhausted 
by first sale or other transfer of ownership. Second, 
he said that the proposal to include a right of rental 
had received general support, and that there was a 
quite broad understanding that the right should be 
exclusive. On the subject of the right of importa- 
tion, the Chairman noted that there had been a 
lengthy discussion in last week's meeting, in which 
opposition to the right had been voiced by several 



NORMATIVE ACTIVITIES 217 

delegations, but there was also limited but substan- 
tial support, including by nearly all of the many 
observers from non-governmental organizations 
which had taken the floor on the subject. He stated 
that the right of importation would be kept on the 
agenda for the next meetings of the Committee, and 
that the practical economic consequences of the 
presence or absence of a right of importation 
should be studied. The Chairman also said that the 
legal implications of the diiferent fields of applica- 
tion of digital technology should be studied. The 
study should extend not only to the question of dis- 
tribution, but also to the questions of reproduction, 
broadcasting and other forms of communication to 
the public. 

87. Several delegations stated that their views on 
the right of distribution, including importation, 
were the same as those expressed in last week's 
meeting of the Committee of Experts on a Possible 
Protocol to the Berne Convention, and that they 
endorsed the Chairman's preliminary conclusions. 
Two delegations expressed caveats to the said con- 
clusions in respect of the right of public lending, 
which are noted in paragraph 97, below. 

88. A few delegations and one observer from an 
international non-governmental organization 
made general observations not linked to specific 
proposals in respect of the right of distribution, 
including importation. One delegation noted that 
the scope of exclusive economic rights for perform- 
ers was limited under the law of its country. 
\nother delegation and an observer noted that pro- 
ducers of phonograms are protected as authors un- 
der its national law, and cautioned that overly 
broad grant of new rights to performers might upset 
the existing contractual framework between pro- 
ducers and performers. Still another delegation 
sought information on the means by which exclu- 
sive rights, such as rental, could be exercised by a 
multiplicity of owners of rights related to the same 
phonogram. One observer from a non-governmen- 
tal organization responded to this delegation by 
noting that such rights were exercised through col- 
lective bargaining, private contracts and collective 
administration, and that there were no practical 
problems which emerged from the grant of exclu- 
sive rights to more than one beneficiary of protec- 
tion. The same observer noted that the rights of dis- 
tribution and importation to be provided to per- 
formers under the new instrument would apply in 
principle to fixed performances, rather than un- 
fixed performances, and repeated his earlier com- 
ment that many fixations which include protectible 
elements of such performances did not fall within 
i he technical definition of a phonogram. 

Paragraph 56(b): General_right of distribution 

89. A number of delegations and observers from 
non-governmental organizations expressed support 
for a general exclusive right to authorize the distri- 
bution of phonograms to the public by sale or other 
transfer of ownership. One delegation expressed a 
preference for a broader exclusive right to control 
the use of phonograms, while another delegation 
favored a more limited right, covering first distri- 
bution only, which would be supplemented by spe- 
cific enumeration of those rights which survive the 
first distribution, such as the right of rental. 
Another delegation stated that the right of distribu- 
tion should include the possibility of exercise by 
means of licensing of the right, in addition to exer- 
cise by sale or other transfer of ownership. An 
observer opposed this suggestion, noting that the 
right of distribution applied to copies of phono- 
grams, not to the intellectual property rights in such 
phonograms which were the subjects of licensing. 

Paragraph 57(a):_Exhaustion ofjhe right_of dis- 
tribution 

90. A number of delegations were in favor of 
such a limitation on the right of distribution. One 
delegation said that exhaustion should apply to the 
first distribution in the national or regional geo- 
graphical area, so that the right could still be exer- 
cised outside such area. Another delegation sup- 
ported this suggestion, and expressed opposition to 
the notion of "international exhaustion" of the dis- 
tribution right. 

Paragraph 57(b): Right of rental 

91. A great number of delegations and observers 
from non-governmental organizations supported a 
right of rental of copies of phonograms. One delega- 
tion noted that the right of rental was necessary in 
light of the clear linkage between rental and private 
copying, and noted that the right was not subject to 
application of the principle of exhaustion. Another 
delegation stated that further study should be de- 
voted to the field of application of the right of 
rental, particularly in respect of the exercise of this 
right in cases where there were more owners of 
exclusive rights. 

92. An observer from a non-governmental orga- 
nization opposed the right of rental on the follow- 
ing grounds: (1) consumers benefit from the ability 
to audition phonograms at home; (2) rental is often 
the only means of obtaining phonograms which are 
out of circulation; (3) rental is necessary to ensure 
that persons of limited means have access to the 
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cultural expression embodied in phonograms; 
(4) rental often leads to sales of phonograms. The 
observer contested the notion that the possibility of 
private copying of rented phonograms was a suffi- 
cient reason for the recognition of a right of rental 
at the international level; and (5) rental benefits 
performers whose performances receive little expo- 
sure on television or on radio. She said that, in 
States where national law provided levies for pri- 
vate copying in addition to a right of rental, the 
renting consumer who made private copies paid 
doubly for the privilege; she said that there should 
be a reduction in either the rental charge or the 
amount of the levy in such cases. 

Paragraph _57(c): Maintenance ofa right tpje- 
muneration for rentaljntroduced by some States 
before_the_adoption of the jjosMbJejnstrument 

93. Several delegations and an observer from a 
non-governmental organization stressed that the 
right of rental should be exclusive. One delegation 
and an observer said that remuneration was never 
truly adequate to compensate owners of rights for 
lost sales of phonograms attributable to unautho- 
rized copying made possible by rental. Two delega- 
tions said that any transition period during which a 
right of remuneration might be maintained should 
be as short as possible. One observer stated that a 
mere right of remuneration for rental should not be 
allowed to be maintained at all, even during a 
transition period. 

94. One delegation offered the following argu- 
ments in support of a right of remuneration for 
commercial rental of phonograms, even on a per- 
manent basis: (1) many unauthorized copies of 
phonograms were made off-the-air from broad- 
casts rather than as an inevitable consequence of 
rental; (2) since most current national laws which 
grant rights to performers and producers of phono- 
grams in respect of broadcasting and public perfor- 
mance limit such rights to equitable remuneration, 
there is no necessary connection between unautho- 
rized copying and the need for exclusive rights; and 
(3) there is a growing trend in national laws towards 
the implementation of levies on blank recording 
media and/or equipment for private copying of 
phonograms, and, since owners of rights receive 
remuneration under such systems for copying of 
phonograms, the right of rental should be disasso- 
ciated from the notion that it is necessary to pre- 
vent copying. The delegation noted that the legisla- 
tion in its country provided producers of phono- 
grams an exclusive right of rental for one year, fol- 
lowed by a right to equitable remuneration in re- 
spect of rental for the rest of the term of protection 

of such phonograms. It stated that sales of phono- 
grams in its country had increased substantially in 
recent years, notwithstanding the aforementioned 
system. 

95. Two delegations said that the Committee 
should study the idea of a time-limited exclusive 
right of rental followed by a right to equitable 
remuneration. One delegation and an observer 
from a non-governmental organization opposed 
the arguments presented by the delegation in the 
preceding paragraph on the following grounds: 
(1) phonogram producers have never accepted the 
legitimacy of a right of remuneration for broadcast- 
ing and public performance of phonograms ; rather, 
they have always defended the need for exclusive 
rights for such uses; (2) in respect of a right to 
remuneration, there is a substantial economic dif- 
ference between copying of phonograms which 
have been purchased and copying of phonograms 
which have been rented; and (3) phonogram pro- 
ducers have accepted the above-described right of 
remuneration only because it is preceded by a one- 
year period of exclusivity and because the amount 
of the remuneration is established through contrac- 
tual negotiations rather than through statutory 
means. Another observer disputed the claim of the 
delegation in the preceding paragraph that the ma- 
jority of private copying takes place from off-the- 
air broadcasts; he said that the experience in his 
country proved that private copying from broad- 
casts was insignificant. 

Paragraphs_ 56(b) _an_d   57(b): Public_ tending 
right_ 

96. A great number of delegations said that the 
public lending right should not be part of the new 
instrument and the future work of the Committee. 
One delegation said that the Committee should 
examine the possibility that the public lending right 
might be recognized as giving rise to a right to 
remuneration, rather than as an exclusive right. 

97. Two delegations disagreed with the Chair- 
man's preliminary conclusion that the public lend- 
ing right should be maintained in subparagraph 
56(b) as a means of exercising the right of first dis- 
tribution, subject to application of the principle ot 
exhaustion. These delegations took the view that 
the public lending right should be totally excluded 
from future consideration by the Committee. 

Paragraph 56(c)j_ Right of importation 

98. Several delegations and observers expressed 
support for inclusion of provisions on a right o: 
importation in the new instrument. Some delega 
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tions expressed opposition to such a right, saying 
that its application in practice might lead to unwar- 
ranted restrictions on the free circulation of phono- 
grams. Some other delegations expressed doubts 
concerning the need for a right of importation 
framed independently of the right of distribution, 
but urged that further study be given to the ques- 
tion, including the possibility that implementation 
of the right might be left to national law. Two dele- 
gations said that it might be sufficient to include 
provisions stating that the importation of unlaw- 
fully made copies was not permitted. Some other 
delegations reserved their positions. 

99. Of the delegations which supported the right 
of importation, one delegation stated that applica- 
tion of the right in its country had not given rise to 
the anti-competitive consequences identified dur- 
ing the debates of the Committee of Experts on a 
Possible Protocol to the Berne Convention. 
Another delegation stated that any concerns that 
exercise of the right might result in abuse of a dom- 
inant competitive position should be dealt with un- 
der competition law, not intellectual property law. 
One delegation disagreed, saying that the justifica- 
tion for the right should be dealt with squarely in 
terms of intellectual property, since it was in the 
context of copyright and neighboring rights that 
arguments for and against the right were being put 
forward. 

100. One delegation made a proposal to recog- 
nize a right to control importation of copies with- 
out recognition of a separate right but, rather, by 
limiting the scope of application of the principle of 
exhaustion of the right of distribution to the na- 
tional or regional territory. It noted that the right of 
importation was only necessary in those countries 
in the legal systems of which the principle of ex- 
haustion applied; in other countries, it said, the 
right was considered an integral part of the right of 
distribution. The delegation suggested adding the 
following language at the beginning of subpara- 
graph 56(c): "Provided that a country avails itself 
of the faculty contained in paragraph 57(a)," fol- 
lowed by the existing text. 

101. Two delegations supported further study of 
the proposal made by the delegation in the preced- 
ing paragraph. 

Paragraph 57(d): Limitation on_thej;iglü of im- 
portation of copies for j)ersonal_and non-cqm- 
mercial_use_as_part of personal baggage 

102. One delegation said that it should be made 
clear that the importation of copies of phonograms 

which were made without the authorization of the 
owners of rights did not fall within this limitation. 

Suggestionsjqr changes_in wording 

103. Two delegations made suggestions for word- 
ing changes. One delegation suggested deletion of 
the phrase "(implicit or explicit)" before the word 
"authorization" in subparagraphs 56(c), 57(a) and 
57(c). Another delegation suggested that the phrase 
"or other transfer of possession" in subparagraph 
56(b) was too broad, since it might bring within the 
scope of the right of distribution transfers of copies 
of phonograms of a purely personal nature, which 
had no commercial consequences. 

Summary 

104. The Chairman summarized the discussion 
as follows: A general right of distribution for per- 
formers and producers of phonograms had received 
broad support, subject to a carefully worded provi- 
sion on the application of the principle of exhaus- 
tion of the said right. The proposal for a public 
lending right had not received sufficient support, 
but the right to authorize public lending as a means 
of exercise of the right of distribution subject to 
exhaustion should be maintained. The right of 
rental had received broad support, and a majority 
expressed the preference for an exclusive right 
rather than a right to remuneration. The transition 
period from a right to remuneration to a full exclu- 
sive right of rental, in those countries whose legisla- 
tion provided a right to remuneration when the 
new instrument comes into effect, should be as 
short as possible. The exercise of exclusive rental 
rights by different right owners should be studied. 
A number of speakers expressed opposition to or 
reservations concerning the proposed right of im- 
portation. There was, however, also substantial 
support for the recognition of such a right, and the 
support by non-governmental organizations was 
particularly strong. The right of importation should 
be further studied, including its economic implica- 
tions, the possibility that market forces might 
themselves correct at least some of the alleged in- 
terferences with competition resulting from exer- 
cise of the right, the possibility of limitation on the 
territorial application of the principle of exhaustion 
as a means of guaranteeing the right to control 
importation of copies outside such territory, and 
the possibility that provisions stating that importa- 
tion of unlawfully made copies is an infringement. 
The report of the third session of the Committee of 
Experts on a Possible Protocol to the Berne Con- 
vention, which presented arguments in favor of and 
in opposition to the right of importation, could 
form a useful basis for further study of the right of 
importation. 
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Adaptation right 

105. The recognition of an adaptation right was 
supported by several delegations and by some ob- 
servers from non-governmental organizations. Sev- 
eral other delegations expressed reservations in this 
regard, and some of them stated that they could 
only take a final stand after further study of the 
proposals. A few delegations and observers de- 
clared themselves in opposition to the introduction 
of such a right. Some delegations were in favor of 
the right for performers, but against it as far as pro- 
ducers were concerned. Some delegations and ob- 
servers said that the term "adaptation" in any case 
could give rise to misunderstandings, because its 
original meaning was a transfer of literary or artis- 
tic works to other genres or media, which was not 
the case concerning performances or phonograms; 
these delegations and observers preferred other 
terms, such as "transformation" or "alteration." 

106. The proponents of the right in particular 
referred to the ever wider application of digital 
technology, which enabled many forms of appro- 
priation of recordings to the detriment of the per- 
formers and producers. 

107. The delegations and observers having reser- 
vations in respect of, or opposing, the introduction 
of an adaptation right referred to the reproduction 
right as an appropriate means for the protection of 
performances and phonograms in an altered form. 
As long as a recognizable part of a performance or 
phonogram was used, these delegations and observ- 
ers considered this right applicable. If no part could 
be recognized, it would be a question of public pol- 
icy whether any rights should apply at all. One del- 
egation and some observers did not agree with this 
reasoning because they considered the right of re- 
production to be restricted to direct, unchanged 
copying. Another delegation and an observer 
pointed out that, if no adaptation right were ac- 
cepted, it would be imperative to assure that the 
definition of reproduction was made sufficiently 
comprehensive to cover altered use. Concerning the 
question of the application of rights to unrecogniza- 
ble elements of performances or recordings, such as 
the use of mere sounds, one observer pointed out 
that such sounds might be the result of years of 
practice and hard work, and another observer em- 
phasized that the use of recorded sounds for new 
recordings had a detrimental effect on the employ- 
ment possibilities of performers. 

108. Specifically concerning the adaptation of 
performances, the delegations and observers who 
expressed reservations or opposition towards a 
right of adaptation were of the opinion that the 

moral right of integrity for performers would pro- 
vide sufficient protection, supplementary to the 
right of reproduction. Some delegations and an ob- 
server did not agree with this and underlined that 
the right of integrity only covered derogatory uses 
which were prejudicial to the performers' honor or 
reputation, and did not cover cases where the adap- 
tation did not qualify as a derogatory use, but 
rather improved the original performance. 

109. Two delegations that expressed reservations 
concerning an adaptation right, and one observer 
who pronounced himself against this right, were of 
the view that personality rights of the performers 
offered a sufficient remedy against the use of a per- 
former's style for the creation of a new recording b\ 
digital equipment. One observer considered this 
protection insufficient, because the question was 
not in respect of imitation but, rather, a direct 
appropriation and use of the style of a perfor- 
mance. 

110. Some delegations pointed out that an adap 
tation right might contribute to build a bridge be- 
tween the different systems of protection of produc 
ers of phonograms, that of copyright and that oi 
neighboring rights, and one delegation added thai 
the discussion had shown again that it was justified 
to treat phonograms as works. 

111. One delegation was of the opinion that the 
question should be regarded as one concerning the 
right of destination: if the performer had only con- 
sented to the use of the recording in one medium, it 
should not be permitted to use it in others without 
permission. 

112. Several delegations and observers stressed 
the need for further studies and for obtaining more 
detailed information concerning the possibilities 
opened by the new technologies, particularly digital 
technology. An observer from a non-governmental 
organization proposed that a practical demonstra- 
tion could be arranged at the next meeting of the 
Committee of Experts. 

113. The Chairman concluded that the questio: 
of the recognition of a right of adaptation or trans- 
formation should be kept on the agenda of the 
Committee. He stated that the proposal concerning 
such a right had received substantial support to 
keep the item on the agenda. Certain delegation s 
expressed hesitation, and there was also some op- 
position. He noted that some delegations supported 
the recognition of a right of adaptation or transfor 
mation for performers but not for producers of 
phonograms, and vice versa; therefore, distinction 
should be made between performers' and produc- 
ers' rights. Both in respect of performers and pro- 
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ducers, reference was made to the right of repro- 
duction, and, in respect of performers, reference 
was made also to moral rights as possible alterna- 
tive bases to solve the problems raised in the mem- 
orandum in connection with the proposed right of 
adaptation. These possible alternatives and the rel- 
evant technical implications should also be further 
studied. The Chairman expressed his personal view 
that, with the ever wider application of new tech- 
nologies, particularly digital technology, and with 
the phenomena of multimedia and interactivity, 
the alteration, modification and user-dominated 
presentation of works, performances and record- 
ings might become a normal practice. Such a possi- 
ble development should also be taken into account 
during further discussions on the right of adap- 
tation. 

Closing remarks 

114. The Chairman noted that there was not suf- 
ficient time to open the discussion on the impor- 
tant questions of the right of communication to the 
public and the right of public performance. He 
recalled that the Committee had expressed its pref- 
erence for replacing the meeting of the Committee 
of Experts on a WIPO Model Law on the Protec- 
tion of the Rights of Performers and Producers of 
Phonograms scheduled to take place in Geneva 
from November 8 to 12, 1993, by a meeting of the 
present session of the Committee to finalize the dis- 
cussion. 

115. The Delegation of Germany proposed that 
ihe November 1993 meeting should be considered 
a continuation of the present session of the Com- 
mittee. 

] 16. The Chairman stated that the Committee 
agreed with this proposal. 

117. The Delegation of Brazil sought clarification 
whether the memorandum discussed by the Com- 
mittee at the present session would also serve as a 
basis for discussion in November 1993, or whether 
a new document would be prepared which would 
also reflect the results of the discussions at the pre- 
sent session. 

118. The Director General of WIPO asked 
whether the International Bureau should prepare 
any new documents at all or whether the Commit- 
tee proposed that the memorandum in its present 
form should be the only basis for discussion in 
November 1993, and whether it could be stated 
that the subjects to be discussed would be those 
items of the memorandum prepared for the first 
session of the Committee which had not yet been 
discussed. 

119. The Chairman said that, because the No- 
vember 1993 meeting was considered the continua- 
tion of the present session, and because there were 
still a number of important proposals in the memo- 
randum not yet discussed, the memorandum pre- 
pared for the first session of the Committee would 
be a sufficient basis for discussion in November 
1993. It could be said that those parts of the mem- 
orandum should be discussed that had not yet been 
discussed, but it should also be noted that the ques- 
tions of enforcement which had not been discussed 
in detail at the present session should not be dis- 
cussed in November 1993 again. A further discus- 
sion on that issue should take place at a further ses- 
sion of the Committee to be convened after the 
November 1993 meeting. Also, a new working doc- 
ument to be prepared for a further session to be 
convened after November 1993 should deal with 
the rights of performers in audiovisual productions. 
The analysis of the questions of the relationship of 
the new instrument with the proposed protocol to 
the Berne Convention, on the one hand, and with 
the Rome and Phonograms Conventions, on the 
other, should take place after the November 1993 
meeting of the Committee. 

120. The Delegation of India proposed that, at 
the November 1993 meeting, the general debate 
should be simplified so that more time may remain 
for the discussion in detail. 

121. The Director General of WIPO said that in 
the next session no general debate would be needed. 
At most, those delegations which had not yet parti- 
cipated in the work of the Committee or whose 
position would have changed by the November 
1993 meeting might need to make some general 
comments. 

122. The Chairman expressed agreement with 
the Director General's statement and stated that 
the Committee was also in agreement. 

123. The Director General of WIPO said that he 
would report on the proposals of the Committee to 
the Governing Bodies which would hold their meet- 
ings in September 1993, and which would take the 
final decision concerning the November 1993 
meeting. 

V.   Adoption  of the Report and Closing of the 
Session 

124. The Committee unanimously adopted this 
report, and, after the usual statements of thanks, 
the Chairman declared the session closed. 
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Working Group of Non-Governmental Organizations on Arbitration and 
Other Extra-Judicial Mechanisms for the Resolution of 
Intellectual Property Disputes Between Private Parties 

Third Session 

(Geneva, June 2 to 4, 1993) 

The third session of the Working Group of Non- 
Governmental Organizations on Arbitration and 
Other Extra-Judicial Mechanisms for the Resolu- 
tion of Intellectual Property Disputes between Pri- 
vate Parties was held at the headquarters of WIPO 
from June 2 to 4, 1993.* 

The following 27 non-governmental organiza- 
tions were represented at the meeting: American 
Arbitration Association (AAA), American Intellec- 
tual Property Law Association (AIPLA), Associa- 
tion for the International Collective Management 
of Audiovisual Works (AGICOA), Association of 
Dutch Patent Agents (APA), Brazilian Association 
of Industrial Property Agents (ABAPI), Brazilian 
Association on Industrial Property (ABPI), Com- 
mittee of National Institutes of Patent Agents 
(CNIPA), Federal Chamber of Patent Attorneys 
(Patentanwaltskammer (PAK)), Germany (FCPA), 
Federation of German Industry (BDI), Geneva 
Chamber of Commerce and Industry (CCIG), Insti- 
tute of Intellectual Property (IIP), Institute of Pro- 
fessional Representatives Before the European Pat- 
ent Office (EPI), Inter-American Association of In- 
dustrial Property (ASIPI), International Associa- 
tion for the Advancement of Teaching and Re- 
search in Intellectual Property (ATRIP), Interna- 
tional Association for the Protection of Industrial 
Property (AIPPI), International Bureau of Societies 
Administering the Rights of Mechanical Recording 
and Reproduction (BIEM), International Chamber 
of Commerce (ICC), International Confederation 
of Societies of Authors and Composers (CISAC), 
International Federation of Associations of Film 
Distributors (FIAD), International Federation of 
Industrial Property Attorneys (FICPI), Interna- 
tional Literary and Artistic Association (ALAI), In- 
ternational Publishers Association (IPA), Japan 
Patent Association (JPA), Licensing Executives So- 
ciety International (LESI), Swiss Arbitration Asso- 
ciation (ASA), The Chartered Institute of Arbitra- 
tors (CIArb), Union of Industrial and Employers' 
Confederations of Europe (UNICE). Four experts, 
invited by the International Bureau, also partici- 
pated in the meeting. 

* For a note on the second session, see Copyright,  1993, 
pp. 50 and 51. 

Discussions were based on the following working 
documents prepared by the International Bureau: 
"Services Proposed to be Offered by WIPO" (docu- 
ment ARB/WG/III/1), "Draft WIPO Mediation 
Rules" (document ARB/WG/III/2), "Draft WIPO 
Arbitration Rules" (document ARB/WG/III/3), 
"Draft WIPO Mini-Arbitration Rules" (document 
ARB/WG/III/4) and "Draft Model Contract 
Clauses and Submission Agreements" (document 
ARB/WG/III/5). Documents ARB/WG/III/2 and 3 
are reproduced hereafter. 

The Working Group considered proposed ser- 
vices that WIPO might provide in relation to cer- 
tain dispute-settlement procedures for intellectual 
property disputes between private parties. Four 
such dispute-settlement procedures were discussed, 
namely: 
(i)   mediation, a procedure in which a neutral 

third party, the mediator, selected by the par- 
ties to the dispute, endeavors to assist parties 
in understanding their respective positions 
and in reaching a mutually satisfactory reso- 
lution of the dispute, but in which the media- 
tor has no power to impose a settlement on 
the parties; 

(ii)   arbitration, a procedure whereby the parties 
to a dispute submit the dispute to an arbitra- 
tor or a tribunal of arbitrators, chosen by 
them, to be settled, in accordance with rules 
selected by the parties, by a binding decision 
of the arbitrator or the tribunal ; 

(iii)   expedited arbitration (referred to in the work- 
ing   documents   as   "mini-arbitration"),   a 
modified arbitration procedure in which the 
arbitral proceedings are conducted pursuant 
to strict time limits by a sole arbitrator, 
usually without a hearing; 

(iv)  mediation and default arbitration, a com- 
bined procedure whereby, should the dispute 
not be settled through mediation, it is re- 
ferred to arbitration for a binding decision. 

Four principal proposed services that the work- 
ing documents envisaged that WIPO might provide 
in relation to the four dispute-settlement proce- 
dures outlined above were discussed. 

The first such service would be the making avail- 
able of rules for the conduct of each of the proce- 
dures. Drafts of such rules were contained in the 
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working documents and were discussed in depth by 
the Working Group with a view to designing the 
most efficient and least costly procedures. 

The second proposed service would be the mak- 
ing available of model clauses for adoption in con- 
tracts denning a business relationship between par- 
ties, pursuant to which the parties would agree to 
submit disputes arising under the contract to one of 
the above-mentioned four procedures, as well as of 
model submission agreements, which could be used 
by parties not standing in a preexisting contractual 
relationship to submit, on an ad hoc basis, a given 
dispute to one of the four procedures. 

The third service would consist, in certain cir- 
cumstances, of the appointment of mediators or 
arbitrators, in respect of given disputes, by the 
Director General of WIPO. 

The fourth service contemplated was the estab- 
lishment, by the International Bureau in consulta- 
tion with both the parties and the proposed media- 
tor or arbitrators, of the fees payable to mediators 
or arbitrators with respect to given disputes, as well 
as the administration of those fees. 

The meeting commended the International Bu- 
reau on the quality of the working documents and 
agreed that the draft rules presented in those docu- 
ments furnished a good basis on which WIPO could 
proceed to establish the services outlined in docu- 
ment ARB/WG/III/1 ("Services Proposed to be Of- 
fered by WIPO"). It endorsed, in particular, the 
establishment of services to be provided by WIPO 
in accordance with those rules in respect of media- 
tion, arbitration, expedited arbitration and media- 
tion and default arbitration. 

Application of Rules 

I. Where the parties to a contract have agreed in 
writing that disputes in relation to that contract or 
that a given dispute shall be submitted to media- 
tion under the auspices of the World Intellectual 
Property Organization ("WIPO") or in accordance 
with the WIPO Mediation Rules, these Rules, as 
amended and in effect on the date of a written 
request for mediation in accordance with Rule 2, 
shall be deemed to form part of that contract, sub- 
ject to any modifications that the parties may agree 
in writing. 

Initiation of Mediation 

2. (a) Any person party to a contract referred to in 
Rule 1 may file a written request for mediation 
with the International Bureau of WIPO ("the Inter- 
national Bureau"). 

(b) The request for mediation shall 
(i) set out the names and addresses of the 

parties to the dispute, 
(ii) contain a brief statement of the nature 

of the dispute, and 
(iii)   be accompanied by the filing fee. 

(c) The party filing the request for mediation 
shall send a copy of the request to each other party 
to the dispute at the same time as it files the request 
with the International Bureau. 

Appointment of Mediator 

DRAFT WIPO MEDIATION RULES 

Contents 
Rules 

Application of Rules  1 

Initiation of Mediation     2 

Appointment of Mediator      3 and 4 

Disclosure of Interests  5 

Replacement of Mediator  6 

Place and Times of Mediation  7 

Representation of Parties  8 

Conduct of Mediation  9 to 12 

Authority of Mediator  13 and 14 

Confidentiality  15 to 18 

Termination of the Mediation  19 to 21 

Fees and Costs  22 and 23 

Exclusion of Liability  24 

Interpretation of Rules     25 

3. (a) Unless the parties agree independently on 
the identity of the mediator or on another method 
for appointing the mediator, the mediator shall be 
appointed by the Director General of WIPO ("the 
Director General") in consultation with the 
parties. 

(b) Before accepting appointment, a candidate 
for the position of mediator shall assure the parties 
in writing of his or her availability to conduct the 
mediation expeditiously. 

4. The fees of the mediator, and the modalities of 
the payment of such fees, shall be fixed by the 
International Bureau, in consultation with the me- 
diator and the parties, in advance of the first meet- 
ing of the parties with the mediator. 

Disclosure of Interests 

5. (a) Before accepting appointment as mediator, 
a candidate shall disclose in writing to the parties 
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any financial or personal interest in the outcome of 
the mediation or any other circumstance known to 
the candidate that might raise reasonable doubt 
about the impartiality of the candidate as mediator 
of the dispute. If any party objects to the appoint- 
ment of the candidate because of any such informa- 
tion disclosed by the candidate, the Director Gen- 
eral shall, unless the parties agree independently on 
the identity of the mediator or on another method 
for appointing the mediator, appoint another me- 
diator. 

(b) If, at any stage during the conduct of the 
mediation, there is a change of circumstances of the 
mediator so that he becomes affected by a financial 
or personal interest in the outcome of the media- 
tion or becomes aware of any other circumstance 
that might raise reasonable doubt about his impar- 
tiality, the mediator shall disclose that circum- 
stance in writing to the parties. In such case, unless 
the parties agree otherwise, the Director General 
shall appoint another mediator. 

11. The mediator shall control the procedure of 
the mediation. He shall be free to meet and to com- 
municate separately with each party. 

12. (a) At least 10 days prior to the first meeting 
of the parties with the mediator, each party shall 
submit to the mediator a statement summarizing 
the background and the present status of the dis- 
pute, together with such other information and 
materials as it considers necessary in order to in- 
form the mediator of the background to the dispute 
and to enable the mediator to identify the issues in 
dispute. 

(b) The mediator may at any time during the 
mediation process request a party to submit to him 
such additional information or material as he 
deems necessary. 

(c) Unless authorized by the party submitting 
such information or material, the mediator shall 
not give to any other party a copy of any informa- 
tion or material submitted to him by one party. 

Replacement of Mediator 

6. If the mediator becomes unwilling or unable to 
serve, the Director General shall, unless the parties 
agree otherwise, appoint another mediator. 

Place and Times of Mediation 

7. The mediator shall, in consultation with the 
parties, fix the date, time and place of each meeting 
with the parties. 

Representation of Parties 

8. (a) Each party may be represented in the meet- 
ings with the mediator. The names and addresses of 
persons authorized to represent each party shall be 
communicated by the party concerned to each 
other party and to the International Bureau. 

(b) The mediator may limit the number of per- 
sons representing each party. 

Conduct of Mediation 

9. The mediator shall be neutral and impartial. 

10. Each party shall cooperate in good faith with 
the mediator to advance the mediation as expedi- 
tiously as possible. 

Authority of Mediator 

13. (a) The mediator shall have no authority to 
impose a settlement on the parties, but shall pro- 
mote the settlement of the issues in dispute be- 
tween the parties in any manner that he believes to 
be appropriate. 

(b) Where the mediator believes that any issues 
in dispute between the parties are not susceptible to 
resolution through mediation, he shall propose for 
the consideration of the parties procedures or 
means for resolving those issues which he considers 
are most likely, having regard to the circumstances 
of the dispute and any business relationship be- 
tween the parties, to lead to the most efficient, least 
costly and most productive settlement of those 
issues. 

(c) Before terminating the mediation process, 
the mediator may submit for the consideration of 
the parties a final settlement proposal which he 
considers to be fair and equitable. At the request of 
the mediator, the parties will discuss the proposal 
with the mediator. 

14. The mediator may obtain expert advice on 
any of the technical issues of the dispute, provided 
that the parties agree to bear the cost of obtaining 
such advice. 

Confidentiality 

15.    There shall be no stenographic or typed rec- 
ord of any part of the mediation process. 
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16. Each person involved in the mediation pro- 
cess, including, in particular, the mediator, the par- 
ties and their representatives and advisors and any 
independent experts, shall respect the confidential- 
ity of the mediation process and may not, unless 
the parties agree otherwise, disclose any informa- 
tion concerning, or obtained in the course of, the 
mediation process to any outside party. 

17. On the termination of the mediation process, 
each person involved in the process shall return, to 
the party providing it, any document or other mate- 
rial supplied by a party, without retaining any copy 
thereof. 

18. The mediator and the parties agree not to 
introduce as evidence or in any manner whatsoever 
in any judicial or arbitration proceeding: 

(a) any views expressed or suggestions made by 
any party with respect to a possible settlement of 
the dispute; 

(b) any admissions made by any party in the 
course of the mediation process; 

(c) any proposals made or views expressed by 
the mediator; 

(d) the fact that any party had or had not indi- 
cated willingness to accept any proposal for settle- 
ment made by the mediator or by another party. 

Termination of the Mediation 

19. The mediation process shall be terminated 
(a) by the execution of a settlement agreement 

covering any or all of the issues in dispute between 
the parties; 

(b) by the mediator if, in his judgment, further 
efforts at mediation are unlikely to lead to a resolu- 
tion of the dispute; 

(c) by any party at any time after attending the 
first meeting with the mediator and before the exe- 
cution of any settlement agreement. 

20. Upon the termination of the mediation pro- 
cess the mediator shall inform the International 
Bureau in writing that the mediation is terminated 
and shall indicate whether or not the mediation 
resulted in a settlement of the dispute and, if so, 
whether the settlement was full or partial. The 
International Bureau shall maintain the notice of 
the mediator in confidence and shall not disclose 
either the existence or the result of the mediation to 
any person. 

21. Unless all parties and the mediator agree 
otherwise in writing, the mediator shall not act in 
any capacity whatsoever in any pending or future 

proceedings, whether judicial or extra-judicial, re- 
lating to the subject matter of the mediation. 

Fees and Costs 

22. Unless the parties agree otherwise or the set- 
tlement agreement provides otherwise, the filing 
fee, the fees of the mediator and, subject to 
Rule 23, all other expenses of the mediation, in- 
cluding, in particular, the required travel expenses 
of the mediator and the expenses associated with 
obtaining expert advice, shall be borne in equal 
shares by the parties. 

23. The expenses of any witness for a party shall 
be borne by the party producing that witness. 

Exclusion of Liability 

24. Neither WIPO nor the mediator shall be lia- 
ble for any act or omission in connection with the 
mediation. 

Interpretation of Rules 

25. These Rules shall, insofar as they relate to the 
mediator's role and the conduct of the mediation, 
be interpreted by the mediator. All other rules shall 
be interpreted by the International Bureau. 

DRAFT WIPO ARBITRATION RULES 

Contents 

Rules 

I. GENERAL PROVISIONS  I to 6 

Scope of Application of Rules  1 and 2 
Abbreviated Expressions  3 
Interpretation of Rules  4 
Notices  5 
Calculation of Periods of Time      6 

II. COMMENCEMENT OF THE ARBITRATION 7 to 14 

Notice of Arbitration  7 to 9 
Statement of Defense  10 and 11 
Reply to Countcr-CIaim or Set-Off      12 
Amendments to Claims or Defense  13 
Representation  14 

III. COMPOSITION AND ESTABLISHMENT OF 
THE TRIBUNAL      15 to 27 

Sole Arbitrator  15 
Three Arbitrators  16 
Appointment Pursuant to Method Specified in the 

Arbitration Agreement  17 
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Appointment by the Director General      1 
Impartiality and Independence      19 
Challenge of Arbitrators      20 to 23 
Replacement of an Arbitrator  24 to 26 
Pleas as to the Jurisdiction of the Tribunal      27 

IV. CONDUCT OF THE ARBITRATION  28 to 42 

Place of Arbitration  28 
Language of Arbitration      29 
General Powers of the Tribunal  30 
Communication between Parties and between Parties 

and an Arbitrator  31 
Applicable Law     32 
Prc-Hearing Conference  33 
Prc-Hearing Disclosure      34 
Pre-Hearing Memoranda      35 
Evidence  36 
Hearings      37 
Interim Measures of Protection  38 
Experts  39 
Default  40 
Closure of Hearings  41 
Waiver of Rules  42 

V. DECISIONS, AWARDS AND RULINGS .... 43 to 49 

Decisions  43 
Types of Awards and Remedies  44 
Form of Awards  45 
Effect of Awards  46 
Time Period for Delivery of the Final Award   .... 47 
Settlement or Other Grounds for Termination    ... 48 
Interpretation or Correction of the Award  49 

VI. FEES AND COSTS      50 to 52 

Fees of the Arbitrators  50 
Costs Awarded by the Tribunal  51 
Deposit of Costs  52 

VII. MISCELLANEOUS      53 and 54 

Confidentiality  53 
Exclusion of Liability  54 

I. GENERAL PROVISIONS 

Scope of Application of Rules 

1. Where the parties to a contract have agreed in 
writing that disputes in relation to that contract or 
that a given dispute shall be referred to arbitration 
under the WIPO Arbitration Rules, these Rules 
shall be deemed to form part of that contract and 
any dispute arising thereunder or the given dispute 
shall be settled in accordance with these Rules, as 
amended and in effect on the date of the notice of 
arbitration given under Rule 7, subject to any mod- 
ifications that the parties may agree in writing. 

2. These Rules shall govern the arbitration, ex- 
cept that, where any of these Rules is in conflict 
with a provision of the law applicable to the arbi- 
tration from which the parties cannot derogate, that 
provision shall prevail. 

8 Abbreviated Expressions 

3. In these Rules: 
"WIPO" means the World Intellectual Property 

Organization; 
"Director General" means the Director General 

of WIPO; 
"International Bureau" means the International 

Bureau of WIPO; 
"Claimant" means the party initiating recourse 

to arbitration by giving written notice of arbitration 
to the International Bureau and to the party or par- 
ties against whom a claim is being made; 

"Respondent" means the party against whom a 
claim is made by a claimant; 

"Tribunal" includes a sole arbitrator or all the 
arbitrators where more than one is appointed; 

"Arbitration agreement" means a clause in a 
contract stipulating that disputes in relation to that 
contract shall be referred to arbitration, or an inde- 
pendent contract stipulating that a given dispute 
shall be referred to arbitration. 

Interpretation of Rules 

4. These Rules shall, insofar as they relate to the 
powers and duties of the Tribunal, be interpreted 
by the Tribunal. All other rules shall be interpreted 
and applied by the International Bureau. 

Notices 

5. (a) All notices, including notifications, commu- 
nications, proposals or papers, authorized or re- 
quired to be given under these Rules, shall be given 
in writing and shall be deemed to have been re- 
ceived if sent by pre-paid mail, telex or facsimile, 
or delivered personally, to the addressee at its 
last known place of habitual residence or place of 
business. 

(b) Notices shall be deemed to have been re- 
ceived 

(i) where sent by mail, on the fifth day after 
the date of mailing; 

(ii) where sent by telex or facsimile, on the day 
after they are transmitted by the sender; 

(iii) where delivered personally, on the day of 
delivery. 

Calculation of Periods of Time 

6. For the purposes of calculating a period of 
time under these Rules, such period shall begin to 
run on the day following the day when a notice. 
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notification, communication or proposal is deemed 
to have been received. If the last day of such period 
is an official holiday or a non-business day at the 
residence or place of business of the addressee, the 
period is extended until the first business day which 
follows. Officiai holidays or non-business days oc- 
curring during the running of the period of time are 
included in calculating the period. 

Reply to Counter-Claim or Set-Off 

12. Within 30 days after receipt of the statement 
of defense, the claimant shall, if the statement of 
defense contains a counter-claim or asserts a set- 
off, deliver to the International Bureau and the res- 
pondent a reply to the counter-claim or set-off 
which shall contain or be accompanied by elements 
corresponding to items (i) to (iii) of Rule 10. 

II. COMMENCEMENT OF THE ARBITRATION 

Notice of Arbitration 

7. The claimant shall address to the International 
Bureau and the respondent a written notice of arbi- 
tration. 

8. The arbitration shall be deemed to commence 
on the date on which the notice of arbitration is 
received by the International Bureau. 

9. The notice of arbitration shall contain or be 
accompanied by the following: 

(i) a demand that the dispute be referred to 
arbitration pursuant to these Rules; 

(ii) the names and addresses of the parties; 
(iii) the text of the arbitration agreement that is 

involved; 
(iv) a statement of the claim and a description 

of the facts supporting it; 
(v) a description of the relief or remedy sought 

and an indication of the amount claimed, if any. 

Statement of Defense 

10. Within 30 days after receipt of the notice of 
arbitration, the respondent shall deliver to the In- 
ternational Bureau and to the claimant a statement 
of defense, which shall contain or be accompanied 
by: 

(i) any comments on any of the items included 
in the notice of arbitration; 

(ii) a statement of the respondent's defense; 
(iii) a notice of any counter-claims made, or 

any set-offs asserted, by the respondent within the 
scope of the arbitration agreement, which notice 
shall contain or be accompanied by elements corre- 
sponding to items (i) to (v) of Rule 9. 

11. Failure to deliver a statement of defense 
within the time period allowed shall not delay the 
arbitration. In the event of such failure, all claims 
set forth in the notice of arbitration shall be 
deemed denied. 

Amendments to Claims or Defense 

13. Claims or counter-claims within the scope of 
the arbitration agreement may be freely amended 
or added prior to the establishment of the Tribunal 
and thereafter with the consent of the Tribunal. 
Statements of defense or replies to amended or new 
claims or counter-claims shall be delivered to the 
International Bureau and the other party to the 
arbitration within 20 days after receipt of the 
amendment or addition. 

Representation 

14. The parties may be represented or assisted by 
persons of their choice. The names, addresses and 
functions of such persons shall be communicated in 
writing to the International Bureau and to the other 
party. 

III.  COMPOSITION AND ESTABLISHMENT 
OF THE TRIBUNAL 

Sole Arbitrator 

15. Unless the parties have agreed otherwise in 
writing, the Tribunal shall consist of a sole arbitra- 
tor, appointed in accordance with Rule 18. 

Three Arbitrators 

16. (a) Where the parties have agreed in writing to 
appoint three arbitrators without specifying the 
method of appointment of those arbitrators, each 
party shall select one arbitrator and the third arbi- 
trator, who shall chair the Tribunal, shall be ap- 
pointed by the two other arbitrators. 

(b) Any party required to select an arbitrator 
shall notify the International Bureau and the other 
party of the name and address of that arbitrator 
within 30 days after the date of the notice of arbi- 
tration. 

(c) The two arbitrators selected by the parties 
shall appoint the third arbitrator within 30 days 
after the date of the statement of defense. 
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Appointment Pursuant to Method Specified in the 
Arbitration Agreement 

17. (a) If the arbitration agreement specifies a 
method of appointing the arbitrator or arbitrators 
other than as envisaged in these Rules, that method 
shall be followed. Promptly after the appointment 
of the Tribunal pursuant to that method, the parties 
shall file with the International Bureau a notice of 
appointment specifying the name and address of 
the arbitrator or arbitrators so appointed. 

(b) If the arbitration agreement specifies a pe- 
riod of time within which an arbitrator shall be 
appointed and the appointment is not made within 
that period, the arbitrator shall be appointed in 
accordance with Rule 18. 

Appointment by the Director General 

18. (a) Where 
(i) a sole arbitrator is, by virtue of Rule 15, to 

be appointed, 
(ii) a party is, in accordance with Rule 16, re- 

quired to appoint an arbitrator and has not done so 
within the time limit specified in that Rule, 

(iii) two arbitrators are, in accordance with 
Rule 16, required to appoint a third arbitrator and 
have not done so within the time limit specified in 
that Rule, 

(iv) the arbitration agreement specifies a 
method of appointing an arbitrator and a period of 
time within which the appointment is to be made 
and the arbitrator is not appointed within that 
period, 
the Director General shall appoint the arbitrator in 
accordance with the provisions of this Rule. 

(b) The Director General shall send to each 
party an identical list of not less than four candi- 
dates which shall include a brief statement of each 
candidate's qualifications. 

(c) Each party shall note briefly any objections 
that it has to any of the candidates on the list, num- 
ber the remaining candidates in order of preference 
and deliver the list so marked to the Director Gen- 
eral and to the other party within 10 days after the 
date on which the list is deemed to have been 
received by it. Any party failing to return the list so 
marked within the said time period shall be deemed 
to have assented to all the candidates on the list. 

(d) The Director General shall appoint as arbi- 
trator the candidate for whom the parties collec- 
tively have indicated the highest preference. If two 
candidates are equally preferred, the Director Gen- 
eral may appoint either of them. 

(e) If for any reason the arbitrator cannot be 
appointed from the list, the Director General shall 

appoint a person whom he deems suitable and qual- 
ified to act as arbitrator. 

(0 The Director General shall notify the parties 
of the appointment made in accordance with this 
Rule. 

Impartiality and Independence 

19. (a) Each arbitrator shall be impartial and inde- 
pendent. 

(b) Each arbitrator shall disclose in writing to 
the parties and to the International Bureau before 
accepting his or her appointment any financial or 
personal interest in the outcome of the arbitration 
and any other circumstances that might give rise to 
justifiable doubt as to the arbitrator's impartiality 
or independence. If, at any stage during the arbitra- 
tion, there is a change of circumstances so that the 
arbitrator becomes affected by such a financial or 
personal interest or by any of the said other circum- 
stances, the arbitrator shall promptly disclose such 
interest or circumstances in writing to the parties 
and to the International Bureau. 

Challenge of Arbitrators 

20. (a) Any arbitrator may be challenged if cir- 
cumstances exist or arise that give rise to justifiable 
doubt as to the arbitrator's impartiality or indepen- 
dence. 

(b) A party may challenge an arbitrator whom it 
has appointed only for reasons of which it becomes 
aware after the appointment has been made. 

21. (a) A party wishing to challenge an arbitrator 
shall send notice of the challenge to the Interna- 
tional Bureau within 15 days after being notified of 
the appointment of the challenged arbitrator, or 
within 15 days after becoming aware of the circum- 
stances that it considers give rise to justifiable 
doubt as to the arbitrator's impartiality or indepen- 
dence. 

(b) The notice of challenge shall be in writing 
and shall state the reasons for the challenge. 

(c) The International Bureau shall send a copy 
of the notice of challenge to the other party and to 
the challenged arbitrator. 

22. When an arbitrator has been challenged by a 
party, the other party may agree to the challenge or 
the arbitrator may voluntarily withdraw. In neither 
case does this imply acceptance of the validity of 
the grounds for the challenge. 

23. If the other party does not agree to the chal- 
lenge and the challenged arbitrator does not with- 
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draw, the decision on the challenge shall be made 
by the Director General in his sole discretion. 

Replacement of an Arbitrator 

24. In the event of the death or resignation of an 
arbitrator or of a successful challenge of an arbitra- 
tor during the course of the arbitration, a substitute 
arbitrator shall be selected or appointed pursuant 
to the procedure provided for in Rules 15 to 18 that 
was applicable to the selection or appointment of 
the arbitrator being replaced. 

25. In the event that an arbitrator fails to act or 
in the event of the de jure or de facto impossibility 
of his performing his functions, the procedure in 
respect of the challenge and replacement of an arbi- 
trator as provided in the preceding rules shall 
apply. 

26. If the sole arbitrator or the Chairman of the 
Tribunal is replaced, the successor shall decide the 
extent to which any hearings previously held shall 
be repeated. If any other arbitrator is replaced, the 
Tribunal may in its discretion require that some or 
all prior hearings be repeated. 

Pleas as to the Jurisdiction of the Tribunal 

27. (a) The Tribunal shall have the power to hear 
and determine objections to its own jurisdiction, 
including any objections with respect to the exis- 
tence or validity of the arbitration agreement. 

(b) The Tribunal shall have the power to deter- 
mine the existence, validity or scope of any con- 
tract of which the arbitration agreement forms part. 
For the purposes of challenges to the jurisdiction of 
the Tribunal, the arbitration agreement shall be 
considered as independent of and severable from 
any contract of which it forms part. 

(c) A plea that the Tribunal does not have juris- 
diction shall be raised not later than in the state- 
ment of defense or, with respect to a counter-claim, 
the reply to the counter-claim. 

IV. CONDUCT OF THE ARBITRATION 

Place of Arbitration 

28. (a) Unless otherwise agreed in writing by the 
parties, the arbitration shall be held in Geneva at 
the premises of WIPO. 

(b) The Tribunal may hold meetings for consul- 
tation among its members at any place that it con- 

siders appropriate, having regard to the circum- 
stances of the arbitration. 

(c) The Tribunal may meet at any place that it 
considers appropriate for the inspection of goods, 
other property or documents. The parties shall be 
given sufficient notice to enable them to be present 
at such inspection. 

(d) The award shall be deemed to have been 
made at the place of the arbitration. 

(e) Where the place of arbitration is Geneva 
and the parties are not nationals of Switzerland or 
corporations having their principal place of busi- 
ness in Switzerland, the award shall not be subject 
to review by the courts of Switzerland. 

Language of Arbitration 

29. (a) Unless otherwise agreed in writing by the 
parties, the language of the arbitration shall be the 
language of the arbitration agreement, subject to 
the power of the Tribunal to determine otherwise 
based upon the contentions of the parties and the 
circumstances of the arbitration. 

(b) The Tribunal may order that any documents 
submitted in languages other than the language of 
arbitration shall be accompanied by a translation 
into the language of arbitration. 

General Powers of the Tribunal 

30. (a) Subject to these Rules, the Tribunal may 
conduct the arbitration in such manner as it consid- 
ers appropriate, provided that the parties are 
treated with equality and that each party is given a 
fair opportunity to present its case. 

(b) The proceedings shall be conducted in an 
expeditious manner. The Tribunal shall have the 
power to impose time limits which it considers rea- 
sonable on each phase of the proceedings, including 
limits in respect of the time allowed to each party 
for the presentation of its case and for rebuttal. 

(c) Where the Tribunal consists of three arbitra- 
tors, the Chairman shall be responsible for the orga- 
nization of conferences and hearings and arrange- 
ments with respect to the functioning of the Tri- 
bunal. 

Communication between Parties and between Par- 
ties and an Arbitrator 

31. (a) Except as otherwise provided in these 
Rules or permitted by the Tribunal, no party or 
anyone acting on its behalf shall have any ex parte 
communication with any arbitrator with respect to 
any matter of substance relating to the arbitration, 
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except that, where the Tribunal consists of three 
arbitrators, a party may confer with an arbitrator 
that it has appointed concerning the selection of the 
Chairman of the Tribunal. 

(b) Documents or other information in written 
form supplied to the Tribunal by one party shall at 
the same time be supplied by that party to the other 
party. 

Applicable Law 

32. (a) The Tribunal shall apply the substantive 
law or laws designated by the parties as applicable 
to the dispute. Failing such a designation by the 
parties, the Tribunal shall apply the law determined 
by the conflict of law rules which it considers appli- 
cable. 

(b) In arbitration involving the application of 
contracts, the Tribunal shall decide in accordance 
with the terms of the contract and shall take into 
account the usages of the trade applicable to the 
contract. 

(c) The Tribunal shall decide as amiable compo- 
siteur or ex aequo et bono only if the parties have 
authorized it to do so. 

Pre-Hearing Conference 

33. (a) As soon as possible after the appointment 
of the Tribunal, the Tribunal shall hold a pre-hear- 
ing conference for the purpose of planning and 
scheduling in the most expeditious and cost-effec- 
tive manner the future conduct of the arbitration. 

(b) The matters to be considered at the pre- 
hearing conference shall, at the discretion of the 
Tribunal, include 

(i) the desirability of settlement negotiations 
or mediation in respect of all or any issues; 

(ii) the identification of the issues in dispute; 
(iii) the possibility of admissions by the parties 

solely for the purposes of the arbitration ; 
(iv) the procedural aspects of the arbitration, 

including the timing and manner of any required 
pre-hearing disclosure; the need for and arrange- 
ments with respect to a stenographic or typed rec- 
ord and interpretation ; the scheduling of pre-hear- 
ing memoranda and of hearings; the allocation of 
time to each party for the presentation of its case 
and for rebuttal; the need for expert witnesses; and 
the desirability of any on-site inspection by the Tri- 
bunal; 

(v) the need for the appointment of an inde- 
pendent expert by the Tribunal. 

(c) The Tribunal may convene such further pre- 
hearing conferences as it may consider appro- 
priate. 

(d) The Tribunal may make pre-hearing orders 
for the arbitration in order to identify or clarify the 
issues in dispute and may instruct the parties to file 
more detailed statements of claim and of defense. 

Pre-Hearing Disclosure 

34. (a) The Tribunal may permit or order such 
disclosure by each party prior to the hearing as it 
considers to be appropriate in the circumstances, 

(b) The Tribunal may, at the request of a party, 
make orders to preserve the confidentiality of trade 
secrets or other confidential information ordered to 
be disclosed. 

Pre-Hearing Memoranda 

35. Unless otherwise determined by the Tribu- 
nal, each party shall submit to the Tribunal and to 
the other party, within such period of time as the 
Tribunal shall decide, a pre-hearing memorandum 
which shall include the following elements: 

(i) a statement of the applicable law on which 
the party relies; 

(ii) a summary of the evidence that the party 
intends to present, including the name, capacity 
and subject of testimony of any witnesses to be 
called, the language in which each witness will tes- 
tify and an estimate of the amount of time required 
for the witness's direct testimony. 

Evidence 

36. (a) Each party shall have the burden of prov- 
ing the facts relied on to support its claim or 
defense. 

(b) The Tribunal shall determine whether evi- 
dence shall be presented in written or oral form. 

(c) At any time during the arbitration, the Tri- 
bunal may order parties to produce such other doc- 
uments, exhibits or evidence as it considers neces- 
sary or appropriate. 

(d) The Tribunal shall determine the admissi- 
bility, relevance, materiality and weight of the evi- 
dence offered. 

Hearings 

37. (a) The Tribunal shall give each party ade- 
quate notice of the date, time and place of any oral 
hearing. 

(b) Hearings shall be in camera unless the par- 
ties agree otherwise. The Tribunal may require any 
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witness or witnesses to retire during the testimony 
of other witnesses. 

(c) The Tribunal shall determine the manner in 
which witnesses are to be examined. 

(d) If a witness testifies in a language other than 
the language of the arbitration, the party producing 
such witness shall arrange at its expense for inter- 
pretation into the language of the arbitration. At 
the request of the Tribunal, the International Bu- 
reau shall, provided that the place of the hearing is 
the headquarters of WIPO in Geneva, arrange for 
interpretation at the expense of the party producing 
the witness. 

Interim Measures of Protection 

38. (a) At the request of any party, the Tribunal 
may take any interim measures it deems necessary 
in respect of the subject matter of the dispute, 
including measures for the conservation of goods 
which form part of the subject matter in dispute, 
such as an order for their deposit with a third per- 
son or for the sale of perishable goods. 

(b) Such interim measures may be established 
in the form of an interim award. The Tribunal may 
require security for the costs of such measures. 

(c) A request for interim measures addressed by 
a party to a judicial authority shall not be deemed 
incompatible with the arbitration agreement or a 
waiver of that agreement. 

Experts 

39. (a) The Tribunal may appoint one or more 
independent experts to report to it, in writing, on 
specific issues designated by the Tribunal. A copy 
of the expert's terms of reference, established by the 
Tribunal, shall be communicated to the parties. 

(b) The parties shall provide any such expert 
with any relevant information or produce for in- 
spection any relevant documents or goods that the 
expert may require. Any dispute between a party 
and the expert as to the relevance of the required 
information or production shall be referred to the 
Tribunal for decision. 

(c) Upon receipt of the expert's report, the Tri- 
bunal shall communicate a copy of the report to the 
parties, who shall be given the opportunity to ex- 
press, in writing, their opinion on the report. A 
party may examine any document on which the 
expert has relied in such a report, subject to the 
power of the Tribunal to make orders for the pre- 
servation of the confidentiality of trade secrets or 
other confidential information dealt with in the 
report. 

(d) At the request of any party, the parties shall 
be given the opportunity to question the expert at a 
hearing. At this hearing, the parties may present 
expert witnesses to testify on the points at issue. 

Default 

40. (a) If one of the parties, duly notified under 
these Rules, fails to appear at a hearing, without 
showing sufficient cause for such failure, the Tribu- 
nal may proceed with the arbitration. 

(b) If one of the parties, duly invited to produce 
evidence, fails to do so within the established pe- 
riod of time, without showing sufficient cause for 
such failure, the Tribunal may make the award on 
the evidence before it. 

Closure of Hearings 

41. (a) The Tribunal may declare the hearings 
closed when it is satisfied that the parties have had 
adequate opportunity to present evidence and sub- 
missions and that the record is sufficiently com- 
plete to enable a fair award to be made. 

(b) A determination by the Tribunal that evi- 
dence is not admissible or that further evidence 
should not be allowed shall not constitute a ground 
of invalidity of the award. 

(c) The Tribunal may, if it considers it neces- 
sary owing to exceptional circumstances, decide, on 
its own motion or upon application of a party, to 
re-open the hearings at any time before the award 
is made. 

Waiver of Rules 

42. A party who knows that any provision of, or 
requirement under, these Rules has not been com- 
plied with and yet proceeds with the arbitration 
without promptly making an objection in writing to 
such non-compliance, shall be deemed to have 
waived its right to object. 

V.  DECISIONS, AWARDS AND RULINGS 

Decisions 

43. (a) Unless the arbitration agreement provides 
otherwise, where there are three arbitrators, any 
award or other decision of the Tribunal shall be 
made by a majority of the arbitrators. 

(b) In the case of questions of procedure, when 
there is no majority or when the Tribunal so autho- 
rizes, the Chairman may decide on his own, subject 
to revision by the Tribunal. 
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Types of Awards and Remedies 

44. (a) The Tribunal may make final, interim, in- 
terlocutory or partial awards. 

(b) The Tribunal may grant any remedy or relief 
within the scope of the arbitration agreement which 
is permissible under the law or laws applicable to 
the arbitration in accordance with Rule 32, or, if 
the parties have authorized the Tribunal to decide 
as amiable compositeur or ex aequo et bono, any 
remedy or relief which the Tribunal deems just and 
equitable. 

(c) In particular, the Tribunal may direct a 
party that is the owner of an intellectual property 
right to exercise that right in respect of another 
party in such manner as the Tribunal considers 
appropriate. Such a direction shall not imply the 
invalidity of the intellectual property right. 

Form of Awards 

45. (a) Awards shall be in writing. 
(b) Unless the parties have agreed that the Tri- 

bunal shall state the reasons upon which the award 
is based, the award shall not contain reasons. 

(c) The award shall contain the date on which 
and the place where the award was made, which 
shall be the place determined in accordance with 
Rule 28. 

(d) An award signed by a majority of the arbi- 
trators shall be sufficient. Where there are three 
arbitrators and one of them fails to sign, the award 
shall state the reason for the absence of the signa- 
ture. 

(e) An award may be made public only with 
the consent of both parties. 

(0 Copies of the award signed by the arbitra- 
tors shall be communicated by the Tribunal to the 
parties and to the International Bureau. 

(g) If the arbitration law of the country where 
the award is made requires that the award be filed 
or registered, the Tribunal shall comply with this 
requirement within the period of time required by 
law. 

Effect of Awards 

46. Awards shall be final and binding on the par- 
ties. The parties undertake to carry out the award 
without delay. 

months after the pre-hearing conference required 
by Rule 33. The final award should, wherever pos- 
sible, be made within three months thereafter. The 
parties and the Tribunal shall use their best efforts 
to comply with these time periods. 

Settlement or Other Grounds for Termination 

48. (a) Any party may propose settlement negotia- 
tions to the other party at any time. The Tribunal 
may suggest that the parties explore settlement at 
such times as the Tribunal may deem appropriate. 

(b) If, before the award is made, the parties 
agree on a settlement of the dispute, the Tribunal 
shall terminate the arbitration and, if requested by 
all parties, record the settlement in the form of an 
award on agreed terms. The Tribunal shall not be 
obliged to give reasons for such an award. 

(c) If, before the award is made, the continua- 
tion of the arbitration becomes unnecessary or im- 
possible for any reason not mentioned in para- 
graph (b), the Tribunal shall inform the parties of 
its intention to terminate the arbitration. The Tri- 
bunal shall have the power to issue such an order 
terminating the arbitration, unless a party raises 
justifiable grounds for objection. 

(d) Copies of the order for termination of the 
arbitration or of the award on agreed terms, signed 
by the arbitrators, shall be communicated by the 
Tribunal to the parties and to the International 
Bureau. 

Interpretation or Correction of the Award 

49. (a) Within 30 days after the receipt of an 
award, any party, with notice to the other party, 
may request the Tribunal to give an interpretation 
of the award, to correct any clerical, typographical 
or computational errors or to make an additional 
award concerning claims presented but not dealt 
with in the award. 

(b) If the Tribunal considers such a request jus- 
tified, after considering the contentions of the par- 
ties, it shall comply with the request within 30 days 
after receipt of the request. 

VI. FEES AND COSTS 

Time Period for Delivery of the Final Award 

47.    The arbitration should, wherever possible, be 
heard and the hearings declared closed within nine 

Fees of the Arbitrators 

50. (a) The fees of the arbitrators shall be fixed, in 
accordance with the provisions of this Rule, by the 
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International Bureau, in consultation with the arbi- 
trators and the parties, at the same time as the 
appointment of the arbitrators. 

(b) The determination of the fees of the arbitra- 
tors shall take into account the estimated time to be 
spent by the arbitrators, the amount in dispute, the 
complexity of the subject matter and any other rele- 
vant circumstances of the case. 

(c) After consultation with the parties and the 
arbitrators, the International Bureau shall propose 
a lump sum which shall constitute the entire fees 
payable to the arbitrators in respect of the arbitra- 
tion. The International Bureau shall, at the same 
time, propose the modalities pursuant to which that 
lump sum shall be paid. 

(d) Notwithstanding the preceding paragraph, 
the parties and the arbitrators may agree on a dif- 
ferent method for fixing the fees of the arbitrators 
and for the modalities of the payment of those fees. 
In the absence of any such agreement, the fees of 
the arbitrators shall be fixed as the lump sum pro- 
posed by the International Bureau in accordance 
with the preceding paragraph, which shall be paid 
according to the modalities proposed by the Inter- 
national Bureau pursuant to the same paragraph. 

Costs Awarded by the Tribunal 

51. The Tribunal shall fix the costs of arbitration 
in its award. The Tribunal may apportion such 
costs among the parties in such manner as it deems 
reasonable, taking into account the circumstances 
of the case, the conduct of the parties during the 
arbitration and the result of the arbitration. Such 
costs shall include: 

(i) the fees of the arbitrators; 
(ii) the travel and other expenses incurred by 

the arbitrators; 
(iii) the costs of expert advice and of other 

assistance required by the Tribunal; 
(iv) the travel, interpretation and other ex- 

penses of witnesses to such extent as the Tribunal 
may deem appropriate; 

(v) the costs of legal representation and assis- 
tance incurred by a party to such extent as the Tri- 
bunal may consider reasonable; 

(vi) any fees and expenses of the International 
Bureau; 

(vii) the cost of any transcript; 
(viii) the costs of meeting and hearing facil- 

ities. 

Deposit of Costs 

52. (a) At the time of the establishment of the Tri- 
bunal, each party shall deposit an equal amount as 
an advance for the costs referred to in Rule 51, 
except those specified in item (v). The amount of 
the deposit shall be determined by the International 
Bureau. 

(b) In the course of the arbitration, the Interna- 
tional Bureau may request supplementary deposits 
from the parties. 

(c) If the required deposits are not paid in full 
within 30 days after the receipt of the request, the 
International Bureau shall so inform the parties in 
order that one or another of them may make the 
required payment. If such payment is not made, the 
Tribunal may order the termination of the arbitra- 
tion and the arbitration agreement shall be consid- 
ered to be revoked. 

(d) After the award has been made, the Interna- 
tional Bureau shall render an accounting to the par- 
ties of the deposits received and return any unex- 
pended balance to the parties. 

VII.  MISCELLANEOUS 

Confidentiality 

53. (a) Unless the parties agree otherwise, the In- 
ternational Bureau, the arbitrators and the parties 
shall treat the arbitration, any disclosures made 
during the arbitration and the decisions of the Tri- 
bunal as confidential, except in connection with a 
judicial challenge to, or enforcement of, an award, 
or as otherwise required by law. 

(b) Notwithstanding paragraph (a), the Interna- 
tional Bureau may include information concerning 
the arbitration in any aggregate statistical data that 
it publishes concerning its activities, provided that 
such information does not enable the identity of the 
parties or the subject matter of the dispute to be 
identified. 

Exclusion of Liability 

54. The members of the Tribunal, WIPO, the 
Director General and the International Bureau 
shall not be liable to any party for any act or omis- 
sion in connection with any arbitration conducted 
under these Rules, except that they may be liable to 
a party for the consequences of conscious and 
deliberate wrongdoing. 
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Activities of WIPO in the Field of Copyright Specially 
Designed for Developing Countries 

Africa 

Assistance With Training, Legislation and 
Modernization of Administration 

Kenya. In June 1993, Mr. Omondi Mbago, Reg- 
istrar General, Attorney General's Office, visited 
WIPO and discussed with WIPO officials coopera- 
tion between Kenya and WIPO in the field of copy- 
right and neighboring rights and collective adminis- 
tration of copyright. 

Organization of African Unity (OAU). In June 
1993, a WIPO official attended the 58th session of 
the Council of Ministers and the 29th Conference 
of Heads of State and Government of OAU, held in 
Cairo. 

Also in June 1993, Mr. Salim A. Salim, Secre- 
tary-General, OAU, and the Assistant Secretary- 
General, OAU, held discussions with WIPO offi- 
cials in Geneva on the strengthening of cooperation 
between OAU and WIPO. 

Nigeria. In June 1993, Mr. Moses Ekpo, Direc- 
tor of the Nigerian Copyright Council, handed to 
the Director General, in Geneva, Nigeria's instru- 
ment of accession to the Berne Convention and dis- 
cussed cooperation between Nigeria and WIPO. 

United Nations Economic Commission for Africa 
(ECA). In June 1993, an official from ECA held 
discussions with WIPO officials, in Geneva, on 
possible cooperation between ECA and WIPO in 
favor of the industrialization of Africa. 

Arab Countries 

Assistance With Training, Legislation and 
Modernization of Administration 

Algeria. In June 1993, Mr. Salah Abada, Direc- 
tor General of the National Copyright Office 
(ONDA), Algiers, visited WIPO and discussed with 

the Director General and other WIPO officials the 
draft new copyright law of Algeria. 

Oman. In June 1993, the International Bureau 
prepared and sent to the government authorities, at 
their request, the Arabic version of the draft law on 
copyright and neighboring rights. 

Asia and the Pacific 

Training Courses, Seminars and Meetings 

WIPO Regional Training Course on Intellectual 
Property for Developing Countries of Asia and the 
Pacific (Sri Lanka). From June 14 to 25, 1993, 
WIPO organized, in Colombo, a WIPO Regional 
Training Course on Intellectual Property for Devel- 
oping Countries of Asia and the Pacific, in coopera- 

tion with the Government of Sri Lanka and the Sri 
Lanka Foundation, and with the financial support 
of the United Nations Development Programme 
(UNDP). The Course was attended by 25 partici- 
pants from government departments or research 
institutions of the following 17 countries and 
one national non-governmental organization: 
Bangladesh, Bhutan, China, Democratic People's 
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Republic of Korea, Fiji, India, Indonesia, Iran 
(Islamic Republic of), Malaysia, Mongolia, 
Myanmar, Nepal, Pakistan, Philippines, Republic 
of Korea, Singapore, Viet Nam, China Association 
of Inventions, as well as by 18 government officials 
and representatives of the private sector from Sri 
Lanka. Papers were presented by six WIPO consul- 
tants from Australia, China, India, the United 
Kingdom and the United States of America, two 
WIPO officials and a government official from Sri 
Lanka. 

other professors visited WIPO where they had dis- 
cussions with the Director General and other 
WIPO officials concerning possible cooperation in 
the field of intellectual property law teaching and 
research. 

India. In June 1993, Mr. P.A. Sangma, Minister 
of State for Labour, and another government offi- 
cial discussed cooperation between India and 
WIPO with the Director General and other WIPO 
officials in Geneva. 

Assistance With Training, Legislation and 
Modernization of Administration 

China. In June  1993, Professor Luo Haocai, 
Vice-President of Peking University,  and three 

Philippines. In June 1993, the United Nations 
Development Programme (UNDP) Resident Rep- 
resentative in the Philippines visited WIPO to dis- 
cuss cooperation between UNDP and WIPO in 
favor of intellectual property in the country. 

Latin America and the Caribbean 

Training Courses, Seminars and Meetings 

WIPO National Seminar on Copyright and 
Neighboring Rights for Judges (Uruguay). From 
June 8 to 11, 1993, WIPO organized, in Montevi- 
deo, a WIPO National Seminar on Copyright and 
Neighboring Rights for Judges, in cooperation with 
the Uruguayan Academic Center for Judges (CEJU) 
and the Supreme Court of Justice of Uruguay. Sixty 
judges attended the Seminar which was opened by 
Mr. Antonio Mercader, Minister of Education and 
Culture, Mr. Juan José Silva Delgado, Director of 
CEJU, and a WIPO official. Mr. Marabotto, Presi- 
dent of the Supreme Court of Justice, Mr. Pablo 
Landoni, Vice-Minister of Education and Culture, 
the President of the National Copyright Council 
and the President of CEJU also attended the open- 
ing ceremony. Six WIPO consultants from 
Argentina, Spain, Venezuela and the Motion Pic- 
ture Export Association of America (MPEAA), and 
a WIPO official participated in the Seminar as lec- 
turers. 

Assistance With Training, Legislation and 
Modernization of Administration 

Cuba. In June 1993, Mr. Roberto Robaina 
Gonzalez, Minister for Foreign Affairs, visited 
WIPO, in Geneva, where he was received by the 
Director General and discussed cooperation be- 
tween Cuba and WIPO. 

Nicaragua. In June 1993, a WIPO official parti- 
cipated in a National Seminar on the Draft Copy- 
right Law organized in Managua by the Commis- 
sion of Education and Culture of the National As- 
sembly of Nicaragua. Seventy participants attended 
the Seminar; they were officials of the Commis- 
sion, authors, artists, broadcasters, producers of au- 
diovisual works, choreographers, dancers, journal- 
ists, private lawyers and university teachers. The 
WIPO official also discussed the draft copyright 
law with members of the said Commission, and had 
discussions with government officials on questions 
of copyright and neighboring rights, and future co- 
operation between Nicaragua and WIPO. 

Also in June 1993, the International Bureau pre- 
pared and sent to the government authorities, at 
their request, comments on the draft copyright 
law. 

Uruguay. In June 1993, a WIPO official had 
discussions in Montevideo with government and 
Inter-American Development Bank (IDB) officials 
on the new draft copyright law, and on a proposed 
copyright cooperation project to be funded by the 
Government from a loan provided by IDB and 
implemented by WIPO. 

Latin American Economic System (SELA). In 
June 1993, a WIPO official had discussions in 
Caracas with the Permanent Secretary of the Latin 
American Economic System (SELA) and other 
SELA officials on future cooperation between 
SELA and WIPO. 
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Activities of WIPO in the Field of Copyright Specially Designed 
for Countries in Transition to Market Economy 

Regional Activities 

WIPO Regional Workshop for the Baltic States 
on the Exercise, Administration and Enforcement of 
Copyright and Neighboring Rights (Lithuania). 
From June 2 to 4, 1993, WIPO organized in 
Vilnius, in cooperation with the Ministry of Cul- 
ture and Education of Lithuania, and with the 
assistance of the Finnish Copyright Institute and 
the Polar Music Fund of Sweden, a WIPO Regional 
Workshop for the Baltic States on the Exercise, 
Administration and Enforcement of Copyright and 
Neighboring Rights. The Workshop was opened by 
Mr. Dainus Trinkunas, Minister of Culture and 
Education of Lithuania, and a WIPO official. Some 
50 participants, representing government officials, 
copyright defense associations and writers' unions 
of Estonia, Latvia and Lithuania, participated in 
the Workshop. Papers were presented by WIPO 
consultants from Denmark, Finland and Sweden, 
experts from the three Baltic States, and by two 

WIPO officials. Another WIPO official also partici- 
pated in the Workshop. 

National Activities 

Czech Republic. In June 1993, a WIPO official 
had discussions with government officials in 
Prague on the organization of a regional seminar 
for central European countries (Czech Republic, 
Hungary, Poland, Slovakia, Slovenia) on the adap- 
tation of the copyright and neighboring rights sys- 
tem to the conditions and requirements of a market 
economy, scheduled to be held in Prague in Sep- 
tember 1993. 

Romania. In June 1993, at the request of the 
Copyright Office of Romania, the International Bu- 
reau organized a study tour to the headquarters of 
WIPO for an official of the said Office, who had 
discussions with WIPO officials on copyright ques- 
tions of mutual interest, in particular droit de 
suite. 

Other Contacts of the International Bureau of WIPO with Governments 
and International Organizations in the Field of Copyright 

United Nations 

United Nations Development Programme 
(UNDP) (Governing Council). In June 1993, two 
WIPO officials attended the 40th session of the 
UNDP Governing Council in New York. The 
WIPO officials also had discussions with various 
UNDP officials on UNDP-financed projects im- 
plemented by WIPO. 

United Nations Economic and Social Council 
(ECOSOC). In late June and early July 1993, two 
WIPO officials attended, in Geneva, the Regular 
Session of ECOSOC and the High Level Segment. 

United Nations Commission on Sustainable De- 
velopment.  In June 1993, a WIPO official attended 

the session of the Commission on Sustainable De- 
velopment, held in New York. 

United Nations Joint Staff Pension Board 
(UNJSPB). In June 1993, a member of the WIPO 
Staff Pension Committee and two WIPO officials 
attended the 45th session of the UNJSPB, held in 
New York. 

Intergovernmental Organizations 

European Communities (EC). In June 1993, a 
WIPO official participated, in Brussels, in a hearing 
organized by the Commission of the EC on the Pro- 
tection of Intellectual Property Rights in Third 
Countries. 
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European Parliament. In June 1993, a WIPO 
official attended the Rencontre des assistants so- 
ciaux des institutions européennes et internatio- 
nales, organized by the European Parliament in 
Luxembourg. 

International Labour Office (ILO). In June 
1993, a WIPO official attended the 80th session of 
the International Labour Conference in Geneva. 

United Nations Industrial Development Organi- 
zation (UNIDO). In June 1993, two officials from 
UNIDO visited Geneva to obtain information on 
WIPO's activities in favor of developing countries. 

Other Organizations 

Agency for the Protection of Programs (APP). In 
June 1993, two WIPO officials had further discus- 
sions in Paris with representatives of APP on the 
establishment of a possible international identifica- 
tion number system for computer programs and 
other digitalized works. 

American Arbitration Association (AAA). In 
June 1993, a WIPO official attended, in New York, 
a meeting of the Corporate Counsel Committee of 
AAA and made a presentation to members of that 
Committee on WIPO's activities in the field of 
arbitration. 

Conseil francophone de la chanson (CFC). In 
June 1993, Mr. Serge Provençal, Director General, 
and another representative of CFC discussed with 
WIPO officials in Geneva the possible organization 
of a joint meeting for authors and performers from 
French-speaking countries of Africa, to be held in 
Ouagadougou at the end of 1993. 

International Chamber of Commerce (ICC). In 
June 1993, a WIPO official attended a meeting on 
international arbitration and intellectual property 
rights, organized by ICC in Paris. 

International Council of Scientific Unions 
(ICSU). In June 1993, a WIPO official spoke at a 
meeting of experts on the bibliographic control and 
protection of intellectual property of digitally 
stored texts in the scientific domain, organized by 
ICSU in Paris. 

International Federation of Commercial Arbitra- 
tion Institutions (IFCAI). In June 1993, a WIPO 
official attended an international commercial dis- 
pute settlement conference, organized in Milan 
(Italy) by IFCAI and the Chamber of National and 
International Arbitration of Milan. 

International Federation of the Phonographic In- 
dustry (IFPI). In June 1993, a WIPO official at- 
tended IFPI's annual Council Meeting in Brussels. 

International Literary and Artistic Association 
(ALAI). In June 1993, two WIPO officials partici- 
pated in a meeting of the Executive Bureau of 
ALAI, held at the headquarters of WIPO. 

International Publishers Copyright Council 
(IPCC). In June 1993, two WIPO officials partici- 
pated in a meeting of representatives of IPCC, held 
at the headquarters of WIPO. 

Licensing Executives Society International 
(LESI). In June 1993, Mr. Larry Evans, President, 
and Mr. Fernando Noettinger, former President of 
LESI, had discussions with WIPO officials in 
Geneva on the respective work programs of WIPO 
and LESI. 

Also in June 1993, a WIPO official made a pre- 
sentation on WIPO's arbitration proposals at the 
1993 Annual Meeting of LESI, held in Berlin. 
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Calendar of Meetings 

WIPO Meetings 

(Not all WIPO meetings are listed. Dates are subject to possible change.) 

1993 

October 11 to 13 (Geneva) 

October 13 and 14 (Funchal, Madeira) 

November 8 to 12 (Geneva) 

November 29 to December 10 (Geneva) 

Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting 
Organizations: Intergovernmental Committee (Fourteenth Ordinary Session) (convened 
jointly with ILO and Unesco) 

The Committee will review the status of adherence to the Rome Convention and related 
questions concerning the protection of neighboring rights. 
Invitations: States members of the Intergovernmental Committee and, as observers, other 
Contracting States, other States members of the United Nations and certain organizations. 

Symposium on the International Protection of Geographical Indications (organized by WIPO in 
cooperation with the Government of Portugal) 

The Symposium will deal with the protection of geographical indications (appellations of 
origin and other geographical indications) both on the national and multilateral level. 
Invitations: Governments, selected non-governmental organizations and any member of the 
public (against payment of a registration fee). 

Committee of Experts on a Possible Instrument on the Protection of the Rights of Performers 
and Producers of Phonograms (Second Session) 

The Committee will continue to examine the question of the preparation of a possible 
new instrument (treaty) on the protection of the rights of performers and producers of 
phonograms. 
Invitations: States members of WIPO, the Commission of the European Communities and, 
as observers, certain organizations. 

Committee of Experts on the Harmonization of Laws for the Protection of Marks (Sixth Ses- 
sion) and Preparatory Meeting for the Diplomatic Conference for the Conclusion of a Treaty on 
the Harmonization of Laws for the Protection of Marks 

The Committee of Experts is expected to complete the preparations for a possible multilateral 
treaty on the harmonization of laws for the protection of marks. The Preparatory Meeting will 
decide which substantive documents should be submitted to the Diplomatic Conference and 
which States and organizations should be invited to the Diplomatic Conference. The Prepara- 
tory Meeting will also establish the draft Rules of Procedure of the Diplomatic Conference. 
Subject to the decision of the Governing Bodies in September 1993, the Diplomatic Confer- 
ence will be scheduled for late 1994. 
Invitations: States members of the Paris Union, the European Communities and, as observ- 
ers, States members of WIPO not members of the Paris Union and certain organizations. 

UPOV Meetings 

(Not all UPOV meetings are listed. Dates are subject to possible change.) 

1993 

October 27 (Geneva) Administrative and Legal Committee 

Invitations: Member States of UPOV and, as observers, certain non-member States and 
intergovernmental organizations. 
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October 28 (Geneva) 

October 29 (Geneva) 

Consultative Committee (Forty-Seventh Session) 

Invitations: Member States of UPOV. 

Council (Twenty-Seventh Ordinary Session) 

Invitations: Member States of UPOV and, as observers, certain non-member States and 
intergovernmental and non-governmental organizations. 

1993 

October 1 and 2 (Budapest) 

October 6 to 8 (Cincinnati) 

October 12 to 14 (Lugano) 

November 10 to 13 (Rome) 

Other Meetings 

International League of Competition Law (LIDC):  Study Days. 

Pacific Industrial Property Association (PIPA): International Congress. 

International Federation of Reproduction Rights Organisations (IFRRO):  Annual General 
Meeting. 

International Federation of Industrial Property Attorneys (FICPI):   1st FICPI Forum. 

1994 

February 2 to 8 (Queenstown) 

May 4 to 9 (Beijing) 

May 8 to 11 (Seattle) 

May 23 to 25 (Turin) 

May 25 to 28 (Luxembourg) 

May 28 to June 5 (Ostend) 

June 12 to 18 (Copenhagen) 

International Federation of Industrial Property Attorneys (FICPI):  Executive Committee. 

Licensing Executives Society International (LESI):  International Conference. 

International Trademark Association (INTA):   116th Annual Meeting. 

International Publishers Association (IPA):  Symposium on the theme "Publishers and New 
Technology." 

European Communities Trade Mark Association (ECTA): Annual General Meeting and 
Conference. 

International Federation of the Seed Trade (FIS)/Intemational Association of Plant Breeders 
for the Protection of Plant Varieties (ASSINSEL): World Congress. 

International Association for the Protection of Industrial Property (AIPPI):  Executive 
Committee. 

June 19 to 24 (Vienna) International Federation of Industrial Property Attorneys (FICPI): Congress. 
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