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Notifications Concerning Treaties 

Berne Convention 

New Member of the Berne Union 

UNITED STATES OF AMERICA 

The Government of the United States of Amer- 
ica deposited, on November 16, 1988, its instru- 
ment of accession to the Berne Convention for the 
Protection of Literary and Artistic Works of Sep- 
tember 9, 1886, as revised at Paris on July 24, 
1971. 

The Berne Convention, as revised at Paris on 
July 24, 1971, and amended on October 2, 1979, 
will enter into force, with respect to the United 
States of America, on the date indicated in the said 
instrument of accession, that is, on March 1, 1989. 
On that date, the United States of America will 

become the 80th member of the International 
Union for the Protection of Literary and Artistic 
Works ("Berne Union"). 

The United States of America has not heretofore 
been a member of the Berne Union, founded by the 
Berne Convention. 

The United States of America will belong to 
Class I for the purpose of establishing its contribu- 
tion towards the budget of the Berne Union. 

Berne Notification No. 121, of November 17, 
1988. 



WIPO MEETINGS 445 

WIPO Meetings 

Committee of Governmental Experts on the Evaluation and Synthesis of 
Principles on Various Categories of Works 

(Geneva. June 27 to July 1, 1988) 

(Continued from October 1988 issue) 

Editor's Note. In the October 1988 issue, the 
publication started of the documents of the Com- 
mittee of Governmental Experts on the Evaluation 
and Synthesis of Principles on Various Categories 
of Works. Those documents consist of the prepara- 
tory document (hereinafter: the memorandum) that 
the International Bureau of WIPO and the Secretar- 
iat of Unesco (hereinafter: the Secretariats) pre- 
pared and the report of the Committee. In that 
issue, the first part of the memorandum was pub- 
lished. That first part included the introduction to 
the memorandum and draft principles on four cate- 

gories of works (audiovisual works, phonograms, 
works of architecture, works of fine art) as well as 
comments on those principles. In this issue, the sec- 
ond part of the memorandum—including draft 
principles on four other categories of works (dra- 
matic and choreographic works, musical works, 
works of applied art, the printed word) and com- 
ments on them—and an addendum to the memo- 
randum (on photographic works) are published. In 
the December 1988 issue, the publication of the 
documents of the Committee will be completed by 
the publication of the report of the Committee. 
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MEMORANDUM PREPARED BY 
THE SECRETARIATS 

Part II 

Draft Principles 

DRAMATIC AND CHOREOGRAPHIC WORKS 

Creations To Be Protected as Dramatic and Choreo- 
graphic Works 

Principle DC1. ( 1 ) "Dramatic and choreographic 
works" mean works created for performance, gen- 
erally on stage, such as dramatic works, dramatico- 
musical works (operas, operettas, musicals, etc.), 
choreographic works (ballets, etc.) and pantom- 
imes (entertainments in dumb show). 

(2) Dramatic and choreographic works should 
be protected by copyright. 

(3) The protection of dramatic and choreo- 
graphic works may be restricted to works that are 
fixed in writing or in any other material form. 

The Authors of Dramatic and Choreographic Works. 
The Status of Theater Directors 

Principle DC2. ( 1 ) The authors of dramatic and 
choreographic works are the persons (playwrights, 

composers,  choreographers,  etc.) whose creative 
contributions establish such works. 

Alternative A 
( 2 ) Stage productions of dramatic and choreo- 

graphic works should be generally considered as 
performances of such works rather than works 
themselves, and the directors of such productions 
should be protected as performers rather than au- 
thors. If, however, directors modify the works in an 
original manner, their contributions, in that re- 
spect, should be protected as adaptations without 
prejudice to the copyright in the original works. 
The creation and use of such adaptations are sub- 
ject to the right of adaptation of the authors of the 
original works according to Principle DC4( 1 )(d). 

Alternative B 
( 2 ) Stage productions of dramatic and choreo- 

graphic works should be protected—without preju- 
dice of the copyright in such works—as derivative 
works if, and to the extent that, such productions 
are of original nature. The authorization given by 
the authors of the dramatic works for the perfor- 
mances of their works should be considered, unless 
expressly provided otherwise in contract, to include 
the authorization for any complements or altera- 
tions which are normally necessary for stage pro- 
ductions based on possible interpretations of such 
works. Any further alterations in such works are 
subject to the right of adaptation of the authors of 
the original works according to Principle 
DC4(l)frf;. 

(3) Certain contributions to stage productions 
such as sceneries (decorations) and costumes may 
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enjoy separate protection according to the relevant 
copyright provisions, e.g. as works of fine art, if 
they are of original nature. 

tioned in paragraph ( 1 ) should not be limited but 
in the cases and to the extent allowed under the 
international copyright conventions. 

Moral Rights 

Principle DC3. Independently of the authors' eco- 
nomic rights, and even after the transfer of the said 
rights, the authors of dramatic and choreographic 
works should have the right to 

(a) claim authorship and have their names indi- 
cated on the copies of their works, on the playbills 
(programs) announcing theatrical performances 
and, as far as is practicable, mentioned in connec- 
tion with any utilization of their works; 

(b) object to any distortion, mutilation or other 
modification of, or other derogatory action in rela- 
tion to, their works, which would be prejudicial to 
their honor or reputation. 

Economic Rights 

Principle DC4. ( 1 ) The authors of dramatic and 
choreographic works should have the exclusive 
right to authorize at least the following acts: 

(a) the reproduction of the written or otherwise 
fixed version of the work in any manner or form 
( right of reproduction ) ; 

(b) the rental of the copies of the musical part 
of a dramatico-musical or choreographic work re- 
produced in the form of sheet music and of the 
sound recordings containing a dramatic or choreo- 
graphic work (right of rental); 

(c) the translation of the work (right of transla- 
tion); 

(d) making adaptations, arrangements or simi- 
lar alterations of the work (right of adaptation); 

(e) the public performance of the work ( right of 
public performance); 

(f) any communication to the public of the 
work including its communication by wire in a 
cable-originated program ( right of communication 
to the public); 

(g) the broadcasting of the work, any communi- 
cation to the public by wire (by cable), or by 
rebroadcasting, of the broadcast of the work, when 
this communication or rebroadcasting is made by 
an organization other than the original one, and the 
public communication by loudspeaker or any other 
analogous instrument of the broadcast of the work 
«right of broadcasting and related rights); 

(h) the cinematographic adaptation and repro- 
duction of the work and the distribution of the 
work thus adapted or reproduced (cinematographic 
rights). 

(2) The right of the authors of dramatic and 
choreographic works to authorize the acts men- 

The Right of Public Performance 

Principle DCS. ( 1 ) The fees of the authors of dra- 
matic and choreographic works for the authoriza- 
tion of public performance of such works should be 
determined, as a rule, on the basis of negotiations. 
[If such fees are calculated as a share from the 
income of the theater and the theater is subsidized, 
not only the box-office income but also the subsi- 
dies should be duly taken into account for the cal- 
culation of fees.] 

(2) Exceptions to the right of public perfor- 
mance may be allowed in certain specific cases (for 
example, in the case of the performance of a dra- 
matic work by an amateur group of a school for an 
audience restricted to those who belong to the same 
school and, at most, to their closest relatives if there 
is no entry fee, the participants do not receive any 
payment and the performance does not serve profit 
even in an indirect way) but the mere non-profit 
nature of a performance should not be a basis for 
allowing, under the law, such performances of dra- 
matic and choreographic works without the au- 
thors' authorization. 

The Right of Broadcasting 

Principle DC6. Non-voluntary licenses should, as 
a rule, not be applied instead of the exclusive right 
of the authors to authorize the broadcasting of their 
dramatic and choreographic works. 

The Rights of Performers of Dramatic and Choreo- 
graphic Works 

Principle DC7. Independently of the performers' 
economic rights and even after the transfer of the 
said rights, 

(a) individual performers and, in the case of 
groups of performers, the conductors (and other 
equivalent persons such as choir leaders) and the 
soloists should have the right to have their names 
indicated, as far as is practicable and in the custo- 
mary way, on the copies of the fixation, or in con- 
nection with any public utilization, of their perfor- 
mances; members of groups of performers should 
have the same right in respect of the indication of 
the name of their group; 

(b) performers should have the right to object 
to any distortion, mutilation or other modification 
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of, or other derogatory action in relation to, their 
performances which would be prejudicial to their 
honor or reputation. 

Principle DC8. ( 1 ) Performers should have the ex- 
clusive right to authorize at least the following 
acts: 

(a) the broadcasting of their performances, ex- 
cept where the broadcast is made from a fixation of 
the performance, other than a fixation made ac- 
cording to Principle DC9(2); 

(b) the communication to the public—includ- 
ing cable distribution—of their performances, ex- 
cept where the communication is made from: 

(i) a fixation of the performance; or 
(ii) a broadcast of the performance; 

(c) the fixation of their unfixed performance 
and the reproduction of a fixation of their perfor- 
mances. 

( 2 ) In the absence of any contractual agreement 
to the contrary or of circumstances of employment 
from which the contrary would normally be infer- 
red, 

(a) the authorization to broadcast does not 
imply an authorization to license other broadcast- 
ing organizations to broadcast the performance; 

(b) the authorization to broadcast does not 
imply an authorization to fix the performance; 

(c) the authorization to broadcast and fix the 
performance does not imply an authorization to 
reproduce the fixation; 

(d) the authorization to fix the performance 
and to reproduce the fixation does not imply an 
authorization to broadcast the performance from 
the fixation or any reproduction of such fixation. 

Principle DC9. ( 1 ) The rights of performers to au- 
thorize the acts mentioned in Principle DC8( 1 ) 
should not be limited but in the following cases: 

(a) private use, provided that it does not con- 
flict with a normal exploitation of the performance 
and does not unreasonably prejudice the legitimate 
interests of the performer; 

(b) the reporting of current events, provided 
that no more than short excerpts of a performance 
are used ; 

(c) use solely for the purposes of teaching or 
scientific research; 

(d) quotations in the form of short excerpts of a 
performance provided that such quotations are 
compatible with fair practice and are justified by 
the informatory purpose of such quotations; 

(e) other limitations which are not incompati- 
ble with the Rome Convention ; 

(f) other limitations which also exist in respect 
of literary and artistic works protected by copy- 
right. 

(2) The requirements for authorization under 
Principle DC8( 1 )(c) for making fixations of perfor- 
mances and for reproducing such fixations should 
not apply where the fixation or reproduction is 
made by a broadcasting organization by means of 
its own facilities and for its own broadcasts, pro- 
vided that 

(a) in respect of each broadcast of a fixation of 
a performance or of a reproduction thereof made 
under this paragraph, the broadcasting organization 
has the right to broadcast the particular perfor- 
mance; and 

(b) in respect of any fixation made under this 
paragraph or any reproduction thereof, the fixation 
and any reproduction thereof are destroyed within 
the same period as applies to fixations and repro- 
ductions of works protected by copyright, except 
for a single copy which may be preserved exclu- 
sively for archival purposes. 

MUSICAL WORKS 

Creations To Be Protected as Musical Works 

Principle MWI. (1) "Musical works" mean all 
kinds of original combinations of sounds (composi- 
tions) with or without text (lyrics or libretto). In 
the context of the present document, however, dra- 
matic and choreographic works with music (drama- 
tico-musical works, etc.) are considered as dra- 
matic and choreographic works (see Principle 
DC 1 ) rather than musical works. 

(2) Musical works should be protected by copy- 
right. 

(3) The protection of musical works may be 
restricted to works that are fixed in material form 
(scores, sound recordings, etc.). 

New Forms of Musical Composition. The Use oj 
Computers and Other Equipment for the Creation o 
Musical Works 

Principle MW2. When computer systems and/or 
other equipment (synthesizers, etc.) are used foi 
the creation of musical works, such systems ant 
equipment should be considered only as technica 
means in the process of creation for achieving thi 
results desired by human beings. 

Principle MW3.  In the case of works produced b 
means of computer systems and/or other equip 
ment (synthesizers, etc.), the copyright owners ii' 
such works are the persons who have produced th 
creative elements without which the resulting work 
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would not be entitled to copyright protection. Con- 
sequently, programmers (persons who created the 
programs for such systems) and technicians (sound 
engineers, etc.) can be recognized as coauthors (or 
single authors as the case may be) only if they con- 
tributed to the work by such a creative effort. 

Adaptations and Arrangements of Musical Works. 
Translations of the Texts of Musical Works 

Principle MW4. Adaptations and arrangements of 
musical works and the translations of the texts 
related to such works should be protected by copy- 
right—without prejudice to the copyright in the 
original works—if they are original in nature. Such 
adaptations, arrangements and translations are sub- 
ject to the right of adaptation and the right of trans- 
lation, respectively, of the author of the original 
work according to Principle MW8( 1 )(c) and (d). 

Improvisations. Aleatoric Musical Works 

Principle MW5. Musical improvisations may be 
protected—according to the level of their depen- 
dence on preexisting works—as adaptations or in- 
dependent works provided that they are of an origi- 
nal nature. The protection of such improvisations 
may depend on their fixation according to Principle 
MW1(3). In respect of improvisations protected as 
adaptations, Principle MW4 also applies. 

Principle MW6. ( 1 ) "Aleatoric musical works" 
mean compositions where the composers leave 
room to the creative contributions of performers 
authorizing and inviting them to make certain 
choices (concerning the intensity, duration and 
other elements of sound or melodic units, the repe- 
tition or combination of some parts of the work, 
etc.) or finalize the works in certain respects on the 
basis of parameters and instructions given by the 
composer. 

(2) The contributions by performers to alea- 
toric works may be protected—according to the 
nature of their relations to the aleatoric works as 
created by the composers—as adaptations or as 
contributions to a joint work. The protection of 
such contributions may depend on their fixation 
according to Principle MW1(3). 

Moral Rights 

Principle MW7. Independently of the authors' eco- 
nomic rights and even after the transfer of the said 
rights, the authors of musical works should have 
the right to 

(a) claim authorship and have their names indi- 
cated on the copies of their works (including sound 
recordings) and, as far as is practicable and in the 
customary way, mentioned in connection with any 
utilization of their works; 

(b) object to any distortion, mutilation or other 
modification of, or other derogatory action in rela- 
tion to, their works, which would be prejudicial to 
their honor or reputation. 

Economic Rights 

Principle MW8. ( 1 ) The authors of musical works 
should have the exclusive right to authorize at least 
the following acts: 

(a) the reproduction of the work in any manner 
or form, particularly in the form of sheet music 
(score and printed text of the work) and in the form 
of sound recording (right of reproduction); 

(b) the rental of the copies of the work repro- 
duced in the form of sheet music and in the form of 
sound recordings containing the work (right of ren- 
tal); 

(c) the making of adaptations and arrangements 
of the work (right of adaptation); 

(d) the translation of the text of the musical 
work (right of translation); 

(e) the public performance of the work (right of 
public performance); 

(f) any communication to the public of the 
work, including its communication in a cable-origi- 
nated program (right of communication to the pub- 
lic); 

(g) the broadcasting of the work, any communi- 
cation to the public by wire (by cable), or by 
rebroadcasting, of the broadcast of the work, when 
this communication or rebroadcasting is made by 
an organization other than the original one, and the 
public communication by loudspeaker or any other 
analogous instrument of the broadcast of the work 
(right of broadcasting and related rights); 

(h) the cinematographic adaptation and repro- 
duction of the work and the distribution of the 
work thus adapted and reproduced (cinemato- 
graphic rights). 

(2) The exclusive right of the author of the mu- 
sical work to authorize the acts mentioned in para- 
graph ( 1 ) above should not be restricted but in the 
cases and to the extent allowed under the interna- 
tional copyright conventions. 

The Right of Reproduction in Respect of Sound 
Recordings 

Principle MW9. (1 ) The application of compulsory 
licenses for the recording of musical works once the 
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authors have already authorized their recording is 
not incompatible with the international copyright 
conventions; consideration should be given, how- 
ever, to their elimination in States where the pro- 
tection of the phonogram industries does not justify 
such licenses any more. 

(2) In States where compulsory licenses men- 
tioned in paragraph ( 1 ) are applied, the remunera- 
tion of the authors should be fixed at a level which 
is not lower than the one which prevails in the 
internationally established practice in cases where 
authorization is given on the basis of an exclusive 
right of authors. 

"Performing Rights" 

Principle MW10. ( 1 ) In the context of the present 
principle 

(a) "performing rights" mean the right of pub- 
lic performance, as well as the right of communica- 
tion to the public and the right of broadcasting and 
related rights as defined in Principle MW8( 1 )(e) to 
(g) above, all in relation to the use of musical works 
and the non-theatrical use of excerpts from drama- 
tico-musical works (in other words the so-called 
"petits droits"); 

(b) "collective administration" means the ad- 
ministration of the above-mentioned rights by au- 
thors' societies or other organizations fulfilling the 
same functions (hereafter referred to as "authors' 
societies") on behalf of, and on the basis of, the 
authorization of the authors who are their members 
or whom they represent according to reciprocal 
agreements with other (foreign) authors' societies; 
those functions involve the control of and the issu- 
ing of authorizations for use of the rights adminis- 
tered by them as well as the collection of royalties 
for such use and their distribution among the own- 
ers of rights whose works have been used under 
such authorization. 

(2) The collective administration of performing 
rights by authors' societies should be encouraged. 
Such societies should be exempted from antitrust 
restrictions under competition law. 

(3) Compulsory licenses, as a rule, should not 
be applied in respect of musical performing rights. 

(4) The exclusive nature of musical performing 
rights should not be restricted in the framework of 
their collective administration. Therefore, 

(a) all decisions concerning any important as- 
pects of collective administration should be taken 
by the authors whose rights are involved or by bod- 
ies representing them ; 

(b) the authors should receive regular, full and 
detailed information about all the activities of the 

authors' society that may concern the exercise of 
their rights; 

(c) the tariffs and other conditions for the au- 
thorizations mentioned in paragraph ( 1 )(b) should 
be determined, as a rule, on the basis of negotia- 
tions with users; 

(d) without the authorization of the authors 
concerned (given directly or by the bodies repre- 
senting them ), no proportion of the royalties col- 
lected by authors' societies should be used for any 
other purposes (for example for cultural or social 
purposes, or for financing other activities) than the 
covering of the actual costs of administering per- 
forming rights in the musical works involved and 
the distribution of royalties among owners of copy- 
right; 

(e) the amounts of royalties collected for the 
authorization for the use of performing rights— 
after the deduction of the actual costs of collective 
administration and other potential deductions that 
the owners of copyright may authorize according to 
point (d) above—should be distributed among in- 
dividual owners of copyright in proportion to the 
actual use of their works. 

( 5 ) The members of foreign authors' societies 
represented by an authors' society in a certain 
country should enjoy the same treatment as the 
members of the authors' society concerned in keep- 
ing with paragraphs ( 1 ) to (4) of the present princi- 
ple. Foreign authors' societies should receive regu- 
lar, full and detailed information about all the ac- 
tivities of the authors' society representing their 
repertoire in a certain country that may concern the 
exercise of the rights of the members of such for- 
eign authors' society. 

The Rights of Performers of Musical Works 

Principle MWll. Principles DC7 to DC9 are also 
applicable in regard of the performers of musical 
works. 

WORKS OF APPLIED ART 

Creations To Be Protected as Works of Applied Art 

Principle AAl.(l) "Works of applied art" are two- 
dimensional or three-dimensional artistic creations 
with utilitarian functions or incorporated in useful 
articles, whether handicraft or produced on an in- 
dustrial scale. Works of applied art also include 
industrial designs to the extent that such designs 
correspond to the definition provided for in the 
preceding sentence. 
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(2) "Useful articles" are articles having an in- 
trinsic utilitarian function that is not merely to por- 
tray the appearance of the articles or to convey 
information. 

(3) "Industrial designs" are compositions of 
lines or colors or three-dimensional forms, whether 
or not associated with lines or colors, provided that 
such compositions or forms give a special appear- 
ance to products of industry or handicraft and can 
serve as a pattern for products of industry or handi- 
craft. 

Principle AA2. Works of applied art and industrial 
designs should be protected either by copyright or 
by sui generis design law or by both. 

The Use of Computer Systems for the Creation of 
Works of Applied Art 

Principle AA3. When computer systems are used 
for the creation of works of applied art, such sys- 
tems should be considered as technical means in 
the process of creation for achieving the results 
desired by human beings. 

Principle AA4. In the case of works produced by 
means of computer systems, the copyright owners 
in such works are the persons who have produced 
the creative elements without which the resulting 
works would not be entitled to copyright protec- 
tion. Consequently, programmers (persons who 
created the programs for such systems) can be rec- 
ognized as coauthors (or single authors, as the case 
may be) only if they contributed to the work by 
such a creative effort. 

Moral Rights 

Principle AA5. Independently of the authors' eco- 
nomic rights and even after the transfer of the said 
rights and/or after the alienation of the copies of 
the work of applied art, the authors of works of 
applied art should have the right to claim author- 
ship and be named, as far as is practicable and in 
the customary way, on the copies of their works or 
in connection with them. 

(2) Where their works have been altered with- 
out their consent, the authors of works of applied 
art—irrespective of whether their right mentioned 
in paragraph ( 1 ) could be exercised or not—should 
have the right to prohibit the association of their 
names with their works. 

Economic Rights 

Right of Reproduction 

Principle AA 7. ( 1 ) The authors of works of applied 
art should have the exclusive right to authorize 

(a) the making of reproductions of their works, 
that is, copies that are in every respect (material, 
color, dimensions) identical with the originals; 

(b) the making of pictures of their works by 
drawings, photography, cinematography or by pro- 
cesses similar to drawing, photography or cinemat- 
ography. 

(2) The rights of the authors of works of ap- 
plied art mentioned in paragraph ( 1 ) should not be 
limited but in the cases, and to the extent, allowed 
under the international copyright conventions. 
Such a limitation may be, for example, that where 
the works or copies thereof are permanently in a 
public place with the authorization of the authors. 
any person may be allowed to make pictures 
thereof as described in subparagraph ( 1 )(b) and use 
such pictures for personal use, for the purpose of 
reporting current events or for criticism. 

Right of Adaptation 

Principle AA8. ( 1 ) The authors of works of applied 
art should have the exclusive right to authorize the 
making of adaptations (derivative works) of their 
works. 

( 2 ) The owners of copies of works of applied art 
should be entitled to make any alterations in copies 
of the works which are necessary for their utiliza- 
tion of such copies as useful articles. The rights of 
the authors mentioned in Principle AA6 should be 
respected also in case of such alterations. 

Principle AA6. ( 1 ) Independently of the authors' 
economic rights and even after the transfer of the 
said rights and/or after the alienation of the copies 
of works of applied art, the authors should have the 
right to object to any distortion, mutilation or other 
modification of, or other derogatory action in rela- 
tion to, their works, which would be prejudicial to 
their honor or reputation. 

THE PRINTED WORD 

Piracy 

Principle PW1.  ( 1 )  Piracy of the printed word 
(books, magazines, etc.) is 

(a) the manufacturing, or the preparation of 
manufacturing, of copies of literary and artistic 
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works on a commercial scale and without the au- 
thorization of the owners of copyright in such 
works (hereinafter referred to as "pirate copies"); 
and/or 

(b) the packaging or the preparation of packag- 
ing, the exportation, importation and transit, the 
offering for sale, rental, lending or other distribu- 
tion, the sale, rental, lending or other distribution, 
and the possession with the intention of doing any 
such acts, of pirate copies, provided that such acts 
are committed on a commercial scale and without 
the authorization of the owners of copyright. 

(2) Piracy is an illegal and criminal activity—a 
form of theft—and as such, thoroughly antisocial 
and contran to the public interest and not merely a 
matter affecting the private rights of individuals. 

(3) States should take efficient measures to 
eliminate piracy which appropriately match its ille- 
gal, criminal and antisocial nature. Such measures 
should include at least the following: 

(a) strong and unconditional public condemna- 
tion of piracy; 

(b) granting copyright protection that corre- 
sponds, at least, to the provisions of the Berne Con- 
vention and the Universal Copyright Convention, 
and that also takes fully into account the new uses 
of literary and artistic works; 

(c) provision for criminal sanctions of sufficient 
severity to punish and deter piracy (including fines 
and/or—preferably—imprisonment terms equiva- 
lent to those which are to be applied for other seri- 
ous thefts of property in the States concerned); 

(d) provision for seizure and for the further des- 
tination—including the possible destruction—of 
pirate copies and of the equipment used in their 
production; 

(e) provision for full compensation for dam- 
ages; 

(f) prompt and effective enforcement of the 
sanctions and measures mentioned in points (c), 
(d) and (e); 

(g) procedures to facilitate the detection and 
proof of piracy, including pre-trial seizure of cop- 
ies, equipment and documents, freezing of assets, 
funding and provision of sufficiently effective en- 
forcement agencies and introduction of presump- 
tions in favor of plaintiffs in respect of copyright 
ownership; 

(h) prompt and effective measures to prevent 
distribution, exportation and importation of pirate 
copies; 

(i) the promotion of international cooperation 
between police and customs authorities. 

(4) States which are not yet party to the con- 
ventions mentioned in paragraph (3)(b) should ac- 
tively consider the adherence to those conven- 
tions. 

Reprography 

Principle PW2. ( 1 ) Reprographic reproduction 
means the facsimile reproduction of writings or 
graphic works, for example by photocopying. 

(2) Reprographic reproduction is covered by 
the authors' exclusive right to authorize the repro- 
duction of their works. Consequently, the authors' 
exclusive right to authorize reprographic reproduc- 
tion should not be limited but in the cases and to 
the extent that international copyright conventions 
permit the limitation of the right of reproduction. 

Principle PW3. In providing for limitations (free 
uses or non-voluntary licenses) to the right of 
reproduction, the following conditions should be 
taken into account: 

(a) Limitations should be restricted to precisely 
defined special cases. The cumulative effects of 
such limitations should not be allowed to result in a 
generalized or unreasonably wide scope of free re- 
productions and/or non-voluntary licenses and 
should not endanger a reasonable degree of effec- 
tive protection of the right of reproduction in re- 
spect of reprographic reproduction. 

(b) No limitations should be allowed that would 
conflict with a normal exploitation of works to be 
reproduced. Reprographic reproduction does con- 
flict with a normal exploitation of works, at least, in 
cases where 

(i) copies are made for commercial distribu- 
tion; 

(ii) multiple copies or related and/or systematic 
single copies are made; 

(iii) it concerns works whose market is particu- 
larly vulnerable to such reproduction (such as sheet 
music, artistic works of restricted edition, maps, 
exercise books, other one-use publications, etc.); 

(iv) copies are made of entire works, or of self- 
contained parts of works. 

(c) No limitations should be allowed that, even 
if not conflicting with a normal exploitation of the 
work, would unreasonably prejudice the legitimate 
interests of authors. When considering whether a 
limitation might unreasonably prejudice the legiti- 
mate interests of authors, at least the following 
aspects should be taken into account: 

(i) the purpose of the reprographic reproduc- 
tion; 

(ii) the nature of the work copied; 
(iii) the number of copies; 
(iv) the substantiality of the portion copied in 

relation to the work as a whole; 
(v) the effect of the reproduction upon the 

potential market for the work. 

Principle PW4. The question whether limitations 
to the right of reproduction are justified or would 
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conflict with a normal exploitation of works or 
would unreasonably prejudice the legitimate inter- 
ests of authors, should be considered case by case at 
the national level on the basis of all concrete cir- 
cumstances. It should also be taken into account 
that relevant circumstances may change after a cer- 
tain time, for example as a result of technological 
developments (home photocopying machines, for 
instance, may become widespread and the cumula- 
tive effect of uncontrolled home photocopying may 
unreasonably prejudice the legitimate interests of 
authors). Such changes may justify the abolition of 
the limitations or the introduction of certain mea- 
sures (such as a compensatory payment) to elimi- 
nate or mitigate prejudices. 

Principle PW5. ( 1 ) If the exclusive right of repro- 
duction cannot be exercised on an individual basis, 
collective administration schemes relating to the 
said right should be encouraged. Non-voluntary 
licenses should only be introduced if, and during 
the time when, no appropriate individual arrange- 
ments are available and no appropriate collective 
administration organizations can be set up or can 
function in practice. 

(2) Governments should eliminate any obsta- 
cles to the establishment and the operation of ap- 
propriate collective administration organizations 
and should provide for measures for the benefit 
both of users and of authors and publishers in case 
certain owners of rights in works belonging to the 
categories of works administered by such organiza- 
tions are not members of such organizations. The 
following measures may be considered in this re- 
spect : 

(a) Collective administration organizations 
should be exempted from antitrust restrictions un- 
der competition law. 

(b) Legislative provisions should facilitate the 
control, by collective administration organizations, 
of the extent of reprographic reproduction as well 
as the collection and distribution of remunerations 
for reprographic reproduction. For this purpose the 
imposition of the obligatory use in reprographic 
reproduction machines of appropriate electronic 
devices should be considered wherever it is possi- 
ble. 

(c) In the case of collective administration orga- 
nizations operating licensing schemes for the repro- 
graphic reproduction of a particular category of 
works, an obligation should be considered to incor- 
porate in such schemes a provision indemnifying 
licensees against infringement actions in relation to 
reproduction (within the general scope of the li- 
cense) of works which are within that category but 
whose copyright owners are not members of the 
scheme. 

(d) When a collective administration organiza- 
tion representing a large number of authors of a cer- 
tain category' of works authorizes reprographic re- 
production of works in its repertoire, the validity of 
this authorization may, by legal provisions, be ex- 
tended to works of the same category, the authors 
of which are not represented by the organization. In 
such cases, appropriate guarantees should be intro- 
duced to protect the rights and interests of authors 
not represented by the organization (for example a 
right of the author to claim payment even if other- 
wise the income is not distributed among individ- 
ual authors, the right to prohibit the reprographic 
reproduction of their works, etc. ). 

(e) It may be provided in certain cases that the 
right of reproduction in respect of reprographic 
reproduction may only be exercised through collec- 
tive administration organizations. 

(3) The remuneration to be paid and other con- 
ditions of authorizing reprographic reproduction 
should be determined, as a rule, by means of nego- 
tiations between users and collective administra- 
tion organizations. If the partners cannot agree, the 
remuneration and the other conditions could be 
fixed by an impartial body—preferably by a 
court—designated by law. 

Principle PW6. There should be a guarantee that 
the collective administration of the right of repro- 
duction, in respect of reprographic reproduction is 
in conformity with the exclusive nature of that 
right. From the exclusive nature of the right of 
reproduction, at least, the following obligations fol- 
low: 

(a) All decisions concerning any important as- 
pects of collective administration should be taken 
by the owners of copyright whose rights are in- 
volved or by bodies representing them. 

(b) Owners of copyright should receive regular, 
full and detailed information about all the activities 
of the organization that may concern the exercise of 
their rights. 

(c) The amounts of remuneration collected for 
the authorization of reprographic reproduction— 
after the deduction of the actual costs of collective 
administration and other potential deductions that 
the owners of copyright whose rights are repre- 
sented by the collective administration organiza- 
tion explicitly authorize—should be distributed, 
whenever possible, among the owners of copyright 
in proportion to the actual extent of the reproduc- 
tion of their works. 

(d) Copyright owners who are not members of 
the collective administration organizations—in- 
cluding particularly foreigners—should enjoy the 
same rights and receive the same remuneration as 
members. Furthermore, any decision by members 
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concerning the use of the income for purposes other 
than their remuneration should be invalid in re- 
spect of non-members unless they or bodies repre- 
senting them have agreed to it. 

Principle PW7. ( 1 ) If the application of non-vol- 
untary licenses is necessary, it should, in extent and 
in time, be restricted as much as possible. As soon 
as the reasons for the application of non-voluntary 
licenses cease to exist, such licenses should be im- 
mediately abolished. 

(2) In the case of non-voluntary licensing, 
Principle PW3 about the conditions of limitations 
of the right of reproduction should be applied, and 
Principle PW5(3) about the determination of the 
remuneration as well as Principle PV/6(c) and (d) 
about the distribution of the remuneration and the 
rights of non-members, including particularly for- 
eigners, should also be applied mutatis mutandis. 

(3) When the law provides for the payment of 
an equitable remuneration in the framework of 
non-voluntary licensing, appropriate provisions 
should be considered—taking into account the na- 
ture and custom of the relevant publishing sector— 
so as to guarantee equitable participation in the 
remuneration by both authors and publishers. 

Principle PW8. ( 1 ) If reprographic reproduction of 
works by equipment operated in private homes be- 
comes widespread, it may conflict with a normal 
exploitation of works or may unreasonably preju- 
dice the legitimate interests of authors. In such a 
case, the introduction of a charge on equipment 
and/or material used for reprographic reproduction 
should be considered within the framework of a 
special indirect, non-voluntary licensing system. 

(2) The charge mentioned in paragraph (1) 
should be paid by the manufacturer or importer, 
and equipment and photocopying material ex- 
ported into another country should be exempt from 
the charge. 

( 3 ) It should be provided that the right to parti- 
cipate in revenue from the charge can only be exer- 
cised through a collective administration organiza- 
tion. 

(4) Principle PW7 should be applied mutatis 
mutandis to the indirect non-voluntary licensing 
system described in paragraphs ( 1 ) to (3). 

Storage in and Retrieval from Computer Systems of 
Protected Works. Electronic Publishing. Electronic 
Libraries 

Principle PW9. ( 1 ) The storage .in computer sys- 
tems (either in the internal memory of a computer 

or in external storage devices, such as magnetic or 
optical discs) of writings and graphic works is cov- 
ered by the authors' exclusive right to authorize the 
reproduction of their works. 

(2) The retrieval of writings or graphic works 
from computer systems by means of reproduction 
in any manner or form (hard-copy printout, fac- 
simile reproduction, transfer into other devices for 
internal or external storage, [display on screen,] 
etc. ) is a separate and new act of reproduction and 
is subject to the authors' exclusive right to autho- 
rize the reproduction of their works. 

( 3 ) The authors' exclusive right to authorize the 
reproduction of their works mentioned in para- 
graphs ( 1 ) and ( 2 ) should not be limited but in the 
cases and to the extent that the international copy- 
right conventions permit the limitation of the right 
of reproduction. 

(4) In providing for limitations (free uses or 
non-voluntary licenses) to the right of reproduc- 
tion, Principles PW3 and PW4 apply mutatis mu- 
tandis. 

Principle PW10. In respect of the applicability of 
non-voluntary licenses as well as of the need for 
promoting collective administrative schemes and 
the measures guaranteeing the appropriate opera- 
tion of such schemes, Principles PW5 to PW8 apply 
mutatis mutandis. 

Principle PIV]]. Authors should have an exclusive 
right to authorize the rental of copies of their works 
stored in external storage devices (magnetic or op- 
tical discs, etc. ) to be used for computer systems. 

Principle PW12. Acts by which a work stored in a 
computer system is transmitted by broadcasting or 
by any other means of wireless diffusion to the pub- 
lic should be considered as broadcasting and should 
be covered by the authors' exclusive right to autho- 
rize such acts. In respect of the availability of non- 
voluntary licenses as well as of the copyright impli- 
cations of satellite broadcasting and cable retrans- 
mission of broadcast programs, the general princi- 
ples and provisions of the international copyright 
conventions and national copyright laws should be 
applied. 

Principle PW13. Authors should have the exclu- 
sive right to authorize the display of their works, 
stored in a computer system, on a screen or in any 
similar manner at a place open to the public or at 
any place where a substantial number of persons 
outside a normal circle of family and its social 
acquaintances is gathered. 
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Principle PW14. Authors should have the exclu- 
sive right to authorize the communication of their 
works, stored in a computer system, [by broadcast- 
ing.] by wire (cable, telephone line, etc.) or by any 
other similar means, to the public to be displayed 
[(reproduced)] on a screen or in other similar man- 
ner, irrespective of whether the members of the 
public capable of receiving the communication of 
works to be displayed [(reproduced)] receive them 
in the same place or in separate places and at the 
same time or at different times. 

Principle PW15. Authors of works which are 
stored in and retrieved from a computer system, 
independently of their economic rights and even 
after the transfer of the said rights, should have the 
right to 

(a) claim authorship and, as far as it is practica- 
ble and in the customary way, have their names 
mentioned in connection with their works; 

(b) object to any distortion, mutilation or other 
modification of, or other derogatory action in rela- 
tion to, their works which would be prejudicial to 
their honor or reputation. 

any manner or form, of the data bases produced by 
them or substantial parts thereof. 

Principle PW18. The term of protection of the 
right mentioned in Principle PW17(2) should not 
be shorter than 20 years calculated from the end of 
the year in which the data base is first made avail- 
able to the public or, after having been made avail- 
able to the public, is substantially updated. 

Principle PW19. The limitations applicable in re- 
spect of literary and artistic works included in elec- 
tronic data bases should also be applicable in re- 
spect of the right mentioned in Principle PW17(2) 
or of any other rights which may be granted to data 
base producers. 

Principle PW20. The specific protection granted to 
data base producers according to Principles PW17 
to PW19 should leave intact and should in no way 
affect the protection of copyright in literary and 
artistic works included in electronic data bases.] 

Data Bases 

Principle PW16. ( 1 ) "Electronic data base" means 
an aggregate of information—which may include 
protected works but may also be composed only of 
non-protected works or other data—and which is 
systematically arranged and stored in computer sys- 
tems. 

(2) In respect of the storage in and retrieval 
from computer systems of writings and graphic 
works as parts of electronic data bases, Principles 
PW9 to PVV15 should apply. 

(3) Electronic data bases which, by reason of 
the selection, collection, coordination, assembling 
or arrangement of their contents, etc., constitute 
intellectual creations, should be protected as such 
without prejudice to the copyright in each of the 
works which may form part of such electronic data 
bases. In respect of the protection of such electronic 
data bases, Principles PW9 to PW15 should apply 
mutatis mutandis. 

[Principle PW17. (1) In respect of electronic data 
bases which are not eligible for copyright protection 
because of their lack of originality, the granting of a 
specific protection to data base producers should be 
considered. 

(2) The specific protection mentioned in para- 
graph ( 1 ) should include the exclusive right of data 
base producers to authorize the reproduction, in 

Public Lending Right 

[Principle PW21. ( 1 ) In countries where wide- 
spread lending by libraries of books and similar 
publications to the public unreasonably prejudices 
the legitimate interests of authors of writings and 
graphic works protected by copyright and included 
in such books and similar publications, the intro- 
duction of a right of the authors concerned to 
receive equitable remuneration for such lending 
("public lending right") should be considered. 

(2) If public lending right is recognized in a 
country party to the Berne Convention or the Uni- 
versal Copyright Convention, foreign authors 
should be granted the same right in accordance 
with Article 5( 1 ) of the Berne Convention and Arti- 
cle II of the Universal Copyright Convention, re- 
spectively. 

Principle PW22. ( 1 ) Public lending right should be 
exercised through collective administration organi- 
zations. 

(2) The amounts of remuneration collected for 
public lending—after the deduction of the actual 
costs of collective administration and other poten- 
tial deductions that the owners of copyright whose 
rights are represented by the collective administra- 
tion organization explicitly authorize—should be 
distributed, whenever possible, among the owners 
of copyright in proportion to the actual extent of 
the use of their works for lending purposes.] 
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The Right to Authorize Translations. The Rights of 
Translators 

Principle PW23. Authors of writings should enjoy 
the exclusive right to authorize the translation of 
their works. This right should not be limited but in 
the cases and to the extent that the international 
copyright conventions permit its limitation. 

Principle PW24. ( 1 ) Translations should be pro- 
tected as literary works without prejudice to the 
copyright in the original works which have been 
translated. 

(2) The translations mentioned in paragraph 
( 1 ) should be protected irrespective of whether the 
original works are already in the public domain or 
otherwise are not protected because, for example, 
they are official texts of a legislative, administrative 
or legal nature. ( Official translations of such offi- 
cial texts, however, may be excluded from copy- 
right protection. ) 

Principle PW25. Authors of translations should en- 
joy the same rights for the same term of protection 
and under the same conditions as authors of origi- 
nal works do, without prejudice to the rights of the 
authors of the original works concerned. 

The Protection of Typographical Arrangements of 
Published Editions 

[Principle PW26. ( 1 ) States should consider grant- 
ing appropriate protection to publishers in respect 
of the typographical arrangements of their pub- 
lished editions irrespective of whether such edi- 
tions contain works protected by copyright. 

(2) The protection mentioned in paragraph ( 1 ) 
should include the right of the publisher to autho- 
rize the reproduction of the typographical ar- 
rangements of published editions by reprographic 
or similar processes providing facsimile copies. 
This right should be protected for at least 25 years 
from the end of the year in which the edition con- 
cerned was first published. 

(3) The limitations applicable in respect of the 
rights in literary and artistic works included in pub- 
lished editions should also be applicable in respect 
of the protection of typographical arrangements of 
published editions. 

(4) Principles PW2 to PW8 on the protection of 
the right of reproduction of authors in respect of 
reprography apply, mutatis mutandis, to the protec- 
tion of typographical arrangements of published 
editions. 

(5) The protection of the typographical ar- 
rangements of published editions should leave in- 
tact and should in no way affect the protection of 
copyright in literary and artistic works published in 
such editions and the ownership of such copyright 
(e.g. by a publisher under transfer).] 

Part HI 

Comments on the Draft Principles 

DRAMATIC AND CHOREOGRAPHIC WORKS 

Creations To Be Protected as Dramatic and Choreo- 
graphic Works 

121. At the meeting of the Committee of Govern- 
mental Experts on Dramatic, Choreographic and 
Musical Works, certain participants drew attention 
to the fact that although dramatic and choreo- 
graphic works are created, as a rule, for stage, in the 
case of certain modern presentations of such works, 
performance may take place elsewhere than on a 
stage proper (see paragraph 21 of the report). In the 
new version of paragraph (1) of Principle DC1, 
those comments have been taken into account by 
substituting the words "works created for perfor- 
mance, generally, on stage" for the words "works 
created for stage." 

122. In the new version of paragraph ( 2 ) of Prin- 
ciple DC 1, a reference is made simply to copyright 
protection rather than to the general rules of copy- 
right law. This is in harmony with the comments 
made at the meeting of the Committee of Govern- 
mental Experts (see paragraph 22 of the report). 

The Authors of Dramatic and Choreographic Works. 
The Status of Theater Directors 

123. There was an intensive discussion at the 
meeting on the copyright status of theater directors. 
Opinions were fairly divided. Several participants 
expressed the view that it was not enough to protect 
theater directors as performing artists; very often 
they deserved protection also as authors. Some par- 
ticipants were of the opinion that directors could 
only enjoy copyright protection as adaptors or as 
coauthors, as it was suggested in the document. 
Some other participants said that they would find 
independent copyright protection of "scenic cre- 
ations" justified. The latter participants stressed 
that the text of a dramatic work and the instruc- 
tions by the author did not fully determine all 
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aspects of the stage version of the work ; there was 
always more or less room for the director's creative 
contribution (see paragraph 25 of the report). 

124. The differing opinions of the participants in 
the meeting reflected the changes in the approach 
of theater directors to dramatic and choreographic 
works and the lack of agreement among copyright 
experts about the possible consequences of those 
changes in the field of copyright and neighboring 
rights. 

125. Those who advocate the recognition of 
theater directors' authorship very often claim that 
theater directors are authors just as directors of 
audiovisual works are. Behind such a claim there is 
necessarily the view that the relationship between a 
dramatic and choreographic work and its theatrical 
production is the same as that between a scenario 
and the audiovisual work produced on the basis of 
the scenario. 

126. Such a view does not seem to be justified. 
An audiovisual work is not a presentation of a sce- 
nario but something which is of a completely new 
quality in relation to it. The creators of an audiovi- 
sual work—first of all the director—transform the 
scenario into another artistic language, into the lan- 
guage of images where dialogues and everything 
else that the scenario may contain are only mere 
contributions—maybe important ones—to a new 
artistic unity. An audiovisual work still does not 
exist at the stage of a scenario ; it comes into exis- 
tence by the activity of the director and the other 
contributors to the creation of the work. In the case 
of dramatic and choreographic works, the situation 
is different. Those works do exist before they are 
staged. Dramatic works contain not only dialogues 
but—as a rule—a series of more or less detailed 
instructions concerning the scenery, the character- 
istics, costumes and movements of the actors, etc. 
It follows from the nature of dramatico-musical 
works (operas, operettas, etc.), choreographic 
works and pantomimes that their contents are de- 
termined by their creators (librettists, composers, 
choreographers, etc.) in an even more detailed 
manner. 

127. It is fairly evident that the authors of dra- 
matic and choreographic works create with the in- 
tention that those works be staged and performed 
in the form which they have given them. Certain 
theater directors are ready to serve the works and to 
stage them in keeping with the intentions of their 
authors. Some other directors, however, have 
greater ambitions. They would like to simply use 
the work—what they sometimes call "raw mate- 
rial"—to produce something else. Their produc- 

tions very frequently involve extensive deletions 
from the text, the leaving out of some roles, the 
change in order of parts, placing events into cir- 
cumstances other than the ones described by the 
author and thus changing the meaning of the dia- 
logues, adding new elements (even if not neces- 
sarily a new text but, for example, new designs of 
decorations and costumes, new movements, etc.) 
which lead to "interpretations" never intended by 
the author. In such a case the dramatic or choreo- 
graphic work is staged in a basically modified ver- 
sion. 

128. The question is whether it is justified to 
claim in such cases that the theatrical production is 
a new quality in relation to the dramatic or choreo- 
graphic work and, consequently, that the theater 
director is the original author of the new creation 
(the same way as the director of an audiovisual 
work is not an "adaptor" of the scenario but an 
author of a work of new quality, that is the audiovi- 
sual work). There is a test question: could the 
author of the original work himself delete certain 
parts of the text, leave out some roles, change the 
order of acts, give instructions for different scenery, 
costumes, movements of actors, etc. ? The obvious 
answer is that he could. Consequently, a theatrical 
production in such a case is different from the orig- 
inal work not because theatrical productions repre- 
sent a new quality of such works but simply because 
it is not the original work which has been put on 
stage but a modified version of it. A modified ver- 
sion of a work is an adaptation. Consequently, a 
director may enjoy copyright protection in such 
cases not because he is a director, but because he is 
an adaptor (unless the author recognizes the latter 
as coauthor). 

129. The recognition of theater directors as au- 
thors of adaptations is not in conflict with a more 
traditional approach to the question of the copy- 
right status of directors. Alternative A of paragraph 
(2) of Principle DC2 is based on that approach. 

130. Where a new approach to the same question 
may result in a more or less differing legal qualifica- 
tion is the field where changes, modifications and 
completions are considered—according to the tra- 
ditional classification—to be part of the interpreta- 
tion and presentation of the work. Certain dramatic 
works hardly contain much more than dialogues, 
and even if the author gives more instructions con- 
cerning the scenery, the movements of the actors, 
etc., there is still more or less room for various 
interpretations of the same work. Those who advo- 
cate a more generous copyright protection for direc- 
tors draw attention to the fact that stage produc- 
tions that are based on individual interpretations of 
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dramatic and choreographic works also may—and 
in modern theater, in general, do—contain original, 
creative elements which do deserve copyright pro- 
tection. 

131. It is a further question what kind of copy- 
right relationship exists between the dramatic work 
and its stage production and, consequently, be- 
tween the author of the dramatic work and the 
theater director. The production and performance 
of a work on stage can hardly be considered as a 
new independent work. If the production does not 
go further than what is considered to be a more or 
less liberal interpretation of the work, the depen- 
dence on the work is fairly obvious. On the other 
hand, if the changes made by the director go 
beyond a mere interpretation, what is involved—as 
is discussed in paragraphs 127 and 128 above—is 
an adaptation of the work. 

132. Because a stage production of a work can be 
qualified, at most, as a derivative work, the ques- 
tion emerges how the right of adaptation enjoyed 
by the author of the original work could be exer- 
cised in respect of such productions. If what is 
involved is not a simple interpretation of original 
character but an adaptation in the classical sense, 
then the authorization of the author of the dramatic 
work is necessary. If, however, the original ele- 
ments of the production remain in the framework 
of what can still be considered to be the interpreta- 
tion of the work, then, unless expressly provided 
otherwise in contract, the authorization given by 
the author for the performance of his work can be 
considered to include the authorization to execute 
any completions or changes which are not alien to 
the work and which are necessary to stage that work 
on the basis of a specific interpretation. Neverthe- 
less, it should be considered a common element in 
both cases—in the case where an explicit authoriza- 
tion is needed and in the case where the authoriza- 
tion can be considered to have been granted—that 
the possible protection of the contribution of the 
director should not prejudice the copyright in the 
original work. 

133. The new Alternative B is based on the con- 
siderations discussed in paragraphs 130 to 132 
above which, in turn, correspond to the views ex- 
pressed by certain participants in the meeting of the 
Committee of Governmental Experts and referred 
to in paragraph 128 above. 

134. The last sentence of the original version of 
Principle DC2(2)—concerning the status of 
non-authorized adaptations—has been omitted be- 
cause there was no agreement on it at the meeting 
of the Committee of Governmental Experts (see 

paragraphs 30 to 32 of the report), and it does not 
seem indispensable to include any statement about 
this question in the principles themselves. 

Moral Rights 

135. No comments were made in respect of para- 
graph ( 1 ) of Principle DC3 containing general 
statements about the right to claim authorship and 
the right to object to distortions, mutilations, etc. 
Therefore, this paragraph has been left unchanged 
in the new version of the principle. 

136. There was discussion about paragraph ( 2 ) of 
the same principle. Finally, it was generally ap- 
proved by the participants, with some minor modi- 
fications (see paragraphs 34 to 36 of the report). 
However, in the new version of the principles, the 
two alternatives of paragraph ( 2 ) of Principle DC2 
completely take care of the question dealt with in 
paragraph (2) of Principle DC3, namely, the ques- 
tion of what modifications the author of the dra- 
matic work cannot object to. Therefore, paragraph 
( 2 ) of Principle DC3 has been omitted in the new 
version of the principle. 

Economic Rights 

137. From the list of economic rights contained 
in Principle DC4( 1 ) it was point (ii) (now (b)) on 
the right of rental and public lending about which 
some comments were made at the meeting of the 
Committee of Governmental Experts. Some reser- 
vations were expressed concerning the right of ren- 
tal, but otherwise the participants supported the 
recognition ofthat right (see paragraphs 38 and 39 
of the report). More doubts were expressed, how- 
ever, as to whether the recognition of the right of 
public lending is equally justified or not (see para- 
graph 40 of the report ). The reference to the latter 
right has been deleted for the same reasons as those 
mentioned in paragraph 20 above in respect of 
audiovisual works and phonograms. 

138. Although on the basis of differing consider- 
ations, several participants in the meeting proposed 
the deletion of the reference to the real market 
value of the right of performance in the first sen- 
tence of Principle DC5( 1 ) (see paragraphs 42 to 44 
of the report). That reference has been deleted 
accordingly; the remaining part of the sentence 
fully expresses the essence of the principle— 
namely, that fees should be determined by means of 
free negotiation. 

139. Certain participants were also in favor of 
the deletion of the second sentence of Principle 
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DC5( 1 ), one delegation because in its country the 
nature of subsidies excludes the application of the 
principle included in that sentence, other delega- 
tions because they found the declaration of the free- 
dom of contract sufficient (see paragraphs 43 and 
44 of the report). 

140. Several other participants, however, sup- 
ported the ideas expressed in the second sentence of 
Principle DC5( 1 ) concerning the need for the au- 
thors' participation in the subsidies (see paragraph 
45 of the report). 

141. In respect of subsidies, consideration of the 
following circumstances seems to be necessary. 

142. Theatrical productions have become more 
difficult recently from the viewpoint of economic 
considerations. Theaters are faced with a delicate 
choice when setting the price of tickets. Either they 
have high enough prices to cover all the costs of a 
production and then may run the risk that many 
people cannot afford expensive tickets and the pro- 
duction fails because of lack of interest, or they set 
prices at a more reasonable level and then they can- 
not recover their expenses which can lead to the 
bankruptcy of the theater. Theaters can solve such 
difficult situations in two ways. Either they do not 
take any risk and concentrate on certain popular 
works—sometimes in taking over successful pro- 
ductions from other theaters—or they cover their 
deficits from subsidies by the State or by private 
organizations. Subsidizing theaters from the public 
budget is a fairly widespread phenomenon in many 
countries which follows from the general cultural 
policy of those countries; they find subsidizing 
necessary to ensure the access to valuable theatrical 
productions for the widest possible public. 

143. In the case of subsidies, an extensive limita- 
tion on the fees of authors of dramatic and choreo- 
graphic works may be that which follows the usual 
system of calculating such fees—on the basis of cer- 
tain percentages of the box-office income—with- 
out taking into account the effect of subsidies. The 
price of the tickets is kept below their real value 
and the deficit is covered by subsidies. The result is 
that everybody is subsidized in the theater: the pro- 
ducer, the director, the actors, even the ushers; 
there is only one exception: the author. The author 
is not subsidized because his fees are calculated on 
the basis of the box-office income from the selling 
of the tickets below their real value. Such discrimi- 
nation is unjustified. If theater productions are sub- 
sidized, authors should receive a reasonable share 
not only from the box-office income but also from 
the subsidy (or some other solution should be 
found, for example, a matching increase of the per- 
centage from the box-office income). 

144. The considerations discussed in the preced- 
ing paragraphs show that the principle included in 
the second sentence of Principle DC5( 1 ) may be 
fairly important in certain countries in certain situ- 
ations. Therefore, it has been retained as suggested 
by the participants mentioned in paragraph 140 
above; however, the sentence has been put into 
brackets to indicate that, in certain countries, its 
application may not be justified because of the spe- 
cial circumstances prevailing there. 

The Rights of Performers of Dramatic and Choreo- 
graphic Works 

145. A new principle (Principle DC7) on the 
moral rights of performers has been inserted into 
the revised set of principles, as suggested by some 
participants—without any opposition from oth- 
ers—at the meeting of the Committee of Govern- 
mental Experts (see paragraph 54 of the report). 

146. The new Principle DC7 is of a pioneering 
nature. It establishes a "right of respect" in favor of 
performing artists along the lines of such a right of 
authors. The essence of that right is the protection 
against actions which would be prejudicial to the 
honor or reputation of the persons ( authors, per- 
formers) concerned. It would not be justified to 
restrict such protection to a certain circle of per- 
formers. The recognition of the other moral right, 
that is, the right to be named on the copies of the 
fixations of, or otherwise in connection with, the 
performance cannot, however, be of such a general 
nature because it would be completely impractical 
to insist, for example, on the obligation to name all 
the members of a big orchestra. The recognition of 
that latter right is suggested by the principle—as a 
minimum—in favor of individual performers (so- 
loists) and conductors; in respect of groups of per- 
formers, the obligation to name the group is sug- 
gested. 

147. As a result of the insertion of the new Prin- 
ciple DC7, the original Principle DC7 on the eco- 
nomic rights of performers has become Principle 
DC8. 

148. The original version of Principle DC7 (now 
DC8) has been based, practically, on the Model 
Law Concerning the Protection of Performers, Pro- 
ducers of Phonograms and Broadcasting Organiza- 
tions adopted by the Second Extraordinary Session 
of the Intergovernmental Committee of the Rome 
Convention held in Brussels in May 1974. 

149. Since the adoption of the above-mentioned 
Model Law. secondary uses of performances have 
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become much more widespread as a result of new 
technologies, and this development has contributed 
to a general trend towards the recognition of the 
need for a more generous protection of performers. 
This trend was also expressed in the discussions at 
the meeting of the Committee of Governmental 
Experts in respect of the rights of performers. 

150. On the basis of the comments made at the 
meeting in respect of the right of broadcasting (see 
paragraphs 50 to 53 of the report), the reference in 
subparagraph (i)(a)(ii) of Principle DC7 (now 
DC8) to rebroadcasting has been deleted. In the 
new text, the word "broadcasting" is intended to 
mean all kinds of broadcasting (both original 
broadcasting and rebroadcasting). The deletion of 
that subparagraph seems to be justified because 
there does not seem to be any serious argument 
against the extension of the principle contained in 
subparagraph (2)(a) to rebroadcasting. The latter 
subparagraph states that "the authorization to 
broadcast does not imply an authorization to li- 
cense other broadcasting organizations to broadcast 
the performance," but it is flexible enough because 
according to the opening lines of paragraph (2) that 
principle is only applicable "in the absence of any 
contractual agreement to the contrary or of circum- 
stances of employment from which the contrary 
would normally be inferred." 

151. In Principle DCS([)(b) (former 
DC7( 1 )(b)), it is made clear that cable distribution 
is a form of communication to the public. Other- 
wise, the legal situation of performers in the case of 
cable distribution of their performances is dealt 
with in detail in the framework of the principles on 
such distribution in the chapters on audiovisual 
works and phonograms. 

152. Following a proposal made at the meeting of 
the Committee of Governmental Experts (see para- 
graph 49 of the report ), subparagraphs (c) and (d) 
of Principle DC7( 1 ) (now DC8) have been com- 
bined and the right of authorization of the per- 
former has been extended to the reproduction of a 
fixation of his performance. No limitations other 
than those indicated in Principle DC9 (former 
DC8) seem to be justified in respect of such a right 
under the circumstances of the present recording 
techniques. 

153. In the list of possible limitations to the eco- 
nomic rights of performers in Principle DC9 
(former DC8), two modifications have been 
made. 

154. The first modification follows from a propo- 
sal made at the meeting of the Committee of Gov- 

ernmental Experts (see paragraph 55 of the report). 
According to tthat proposal, it is not appropriate to 
refer to "private use" as a possible case of limita- 
tion without any further conditions, and the best 
solution would be to add the conditions contained 
in Article 9(2) of the Berne Convention. The re- 
sults of the analysis about the effects of "home tap- 
ing"—reflected in Principles AW8 and PH9—seem 
to show that such a solution may be justified. Sub- 
paragraph (a) of Principle DC9(1) (former DC8) 
has been completed accordingly. 

155. The new Principle DC8 is much more gene- 
rous towards performers concerning their economic 
rights than Principle DC7 was. At the meeting of 
the Committee of Governmental Experts, an ob- 
server from an international non-governmental or- 
ganization warned against a unilateral extension of 
performers' rights which—according to that ob- 
server—would seriously endanger the balance 
based on the compromise expressed in the Rome 
Convention and in the Model Law mentioned in 
paragraph 148 above (see paragraph 58 of the re- 
port). In certain countries, under certain condi- 
tions, such danger may be real if Principle DC8 is 
fully applied. Therefore, in Principle DC9(1) 
(former DC8( 1 )), in the list of possible limitations, 
a new subparagraph (e) has been included referring 
to possible limitations which are not in conflict 
with the provisions of the Rome Convention 
(therefore, subparagraph (e) has become subpara- 
graph (/)). 

156. It should be noted that the new Principle 
DC8 only covers the basic economic rights of per- 
formers. In the chapters on audiovisual works and 
phonograms, several further principles can be 
found about the protection of performers in respect 
of the questions discussed there: such questions as 
piracy (Principles AW1 and PHI ); secondary uses 
of phonograms for broadcasting or other communi- 
cations to the public ( Principle PH2); private copy- 
ing ("home taping") (Principles AW8 and PH9); 
rental (Principle PH13); satellite broadcasting 
(Principles AW 11 to AW 19 and PHI4 to PH22); 
cable distribution (Principles AW29 to AW32 and 
PH33 to PH36); and cable distribution of pro- 
grams transmitted by fixed service satellites (Prin- 
ciples AW35 to AW38 and PH43 to PH46). 

The Rights of the Producers of Theatrical Perfor- 
mances 

157.     Although one delegation supported Princi- 
ple DC9 (in the original version of principles) 
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about a possible neighboring rights type right of the 
producers of theatrical performances (see para- 
graph 62 of the report), all the other participants 
who spoke on this matter at the meeting of the 
Committee of Governmental Experts were in favor 
of the deletion ofthat principle, either because they 
found it unnecessary or because they found it pre- 
mature (see paragraphs 60 and 61 of the report). 
The principle, therefore, has been omitted in the 
new version. 

158. It will be decided later on the basis of stu- 
dies of future developments at the national level 
whether it is necessary to reopen the discussion 
about the possible recognition of such a right. 

MUSICAL WORKS 

Creations To Be Protected as Musical Works 

159. In Principle MW1, two modifications have 
been made as a result of the discussions at the 
meeting of the Committee of Governmental Ex- 
perts on Dramatic, Choreographic and Musical 
Works. 

160. For the same reasons as those on the basis of 
which such a change was also made in Principle 
DC 1(2) (see paragraph 122 above), the reference 
to the general rules of copyright law has been de- 
leted from paragraph (2) of Principle MW1 ; in the 
new version, it is only stated that musical works 
should be protected by copyright (see also para- 
graph 64 of the report of the meeting). 

161. The clause "such a restriction, however, 
should be avoided as far as possible" has been de- 
leted from the end of paragraph ( 3 ) of the same 
principle to avoid too strongly opposing this princi- 
ple to certain national laws where fixation is a con- 
dition of copyright protection (see paragraph 65 of 
the report). 

New Forms of Musical Composition. The Use of 
Computers and Other Equipment for the Creation of 
Musical Works 

Adaptations and Arrangements of Musical Works. 
Translations of the Texts of Musical Works 

163. In general, there was agreement on Principle 
MW4 at the meeting. It was understood, however, 
that the opinions expressed by the participants in 
respect of the unauthorized adaptations of dra- 
matic and choreographic works (Principle DC2(2), 
last sentence, see paragraph 134 above) were also 
relevant, mutatis mutandis, in respect of unautho- 
rized adaptations of musical works ( see paragraph 
69 of the report). Therefore, the last sentence of 
Principle MW4 has also been deleted. 

Improvisations. Aleatoric Musical Works 

164. There was agreement about Principles MW5 
and MW6 at the meeting of the Committee of Gov- 
ernmental Experts. They have been reproduced un- 
changed. 

Moral Rights 

165. Several participants in the meeting ex- 
pressed their .agreement with Principle MW7 (see 
paragraph 75 of the report). Only one proposal was 
made concerning the text of point (b) (former (ii)) 
of the principle (see paragraph 79 of the report) 
about which, however, there was disagreement be- 
cause it was found that the proposed modification 
would not be in keeping with Article 6bli of the 
Berne Convention (see paragraph 80 of the report). 
Therefore, Principle MW7 has been reproduced un- 
changed. 

Economic Rights 

166. There was agreement at the meeting about 
the catalog of rights included in Principle MW8 
(see paragraph 81 of the report) which, thus, has 
been reproduced unchanged. 

167. Reference was made to the need for the 
recognition of the right of rental also in respect of 
videograms (see paragraph 82 of the report). Vid- 
eograms are copies of audiovisual works. There- 
fore, that question has been discussed in the 
chapter on audiovisual works (under subchapter 
"Rental"). 

162. All participants who spoke on this subject at 
the meeting of the Committee of Governmental 
Experts expressed their full support for Principles 
MW2 and MW3. They have been reproduced un- 
changed. 

The Right of Reproduction in Respect of Sheet 
Music 

168.     There was agreement at the meeting of the 
Committee of Governmental Experts on Dramatic, 
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Choreographic and Musical Works that there 
would be a final decision about Principle MW9 
(which was mainly intended to settle the questions 
of reprography in respect of sheet music) after the 
Committee of Governmental Experts on the 
Printed Word had discussed the questions of repro- 
graphy in general (see paragraph 84 of the report). 
The principles on reprography included in the 
chapter on the printed word also cover the repro- 
graphic reproduction of sheet music (see particu- 
larly Principle PV/3(b)(iii)). Therefore, Principle 
MW9 has been omitted in the set of principles on 
musical works, and Principles MW10 to MW12 
have become Principles MW9 to MW11. 

The Right of Reproduction in Respect of Sound 
Recordings 

169. Although certain reservations were ex- 
pressed at the meeting of the Committee of Experts 
(see paragraphs 85 and 86 of the report). Principle 
MW10 (now MW9) was not opposed in general. 

170. Only one modification was proposed in the 
text of the above-mentioned principle which has 
been taken into consideration in the new version. 
In paragraph (2) of the principle, the reference to 
the full market value has been replaced by a refer- 
ence to the internationally established practice in 
calculating fees for the recording of musical works 
(sec paragraph 86 of the report). 

"Performing Rights" 

171. While, in general, there was agreement at 
the meeting of the Committee of Governmental 
Experts about the purpose and content of Principle 
MW11 (now MW10). several comments were 
made about certain details of the principle. 

172. The most important modification which has 
become necessary as a result of the discussions is 
that the last sentence of paragraph (2) which con- 
tained certain procedural details in respect of possi- 
ble disputes between authors' societies and users 
has been deleted and subparagraph (A)(c) has been 
modified accordingly. The comments showed that 
that sentence might lead to misunderstandings (see 
paragraphs 97 and 98 of the report). Because it 
seems to be more appropriate to leave such proce- 
dural questions to be settled at the national level 
according to the particular features of the legal sys- 
tems involved, the sentence has been deleted as was 
also suggested at the meeting (see the third sentence 
of paragraph 105 of the report). That seemed to be 
an appropriate solution, the more so because the 

essence of the principle is included in the first two 
sentences of the paragraph. In respect of the second 
sentence of the paragraph, it has been taken into 
account that it covers the same question as sub- 
paragraph (2)(a) of Principle PW5 concerning re- 
production rights societies. The latter principle has 
been accepted without opposition at the meeting of 
the Committee of Governmental Experts. There- 
fore, the same wording has been chosen in the sec- 
ond sentence of paragraph (2) of Principle MW10 
(former MW11 ) as in subparagraph (2)(a) of Prin- 
ciple PW5. 

173. In addition to the modifications mentioned 
in the preceding paragraphs, the following minor 
changes have been made in the text of Principle 
MW10 (former MW11): 

—In subparagraph (\)(a) (former (i)), a refer- 
ence has been made to subparagraphs (e) to (g) 
(former (v) to (vii)) of paragraph ( 1 ) of Princi- 
ple MW8 which cover the right of public perfor- 
mance, the right of communication to the public 
and the right of broadcasting and related rights 
rather than to the whole paragraph without spec- 
ification (see paragraph 94 of the report). 

—In subparagraphs (\)(b) (former (ii)), (4)(c) 
and (e) (former (iii) and (v)), the adjective 
"blanket" has been deleted in relation to the 
word "authorization" because it was stressed at 
the meeting that the authorization by authors' 
societies might take forms other than blanket 
authorizations (see paragraph 101 of the re- 
port). 

—The words "frequency of the" have been de- 
leted from the last line of subparagraph (4)(e) 
(former (v)), and now a reference is made to the 
actual use of works, in general, because not only 
the frequency of the use but also other factors 
should be taken into account when calculating 
the royalties to be paid (see paragraph 103 of the 
report). 

The Rights of Performers of Musical Works 

174. Principle DC7 (now DC8) about the rights 
of performers was worded in a general way so that 
it could be taken as applicable without changes also 
in respect of performers of musical works. That is 
why Principle MW12 (now MW11) referred to 
Principle DC7. In Principle MW12 (now MW11), 
two changes were necessary; in the revised version, 
a reference has been made also to the new Principle 
DC7 on the moral rights of performers, and Princi- 
ple DC9 about possible limitations has also been 
included in the reference. 
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WORKS OF APPLIED ART 

Creations To Be Protected as Works of Applied Art 

175. Several questions were raised in respect of 
the definitions included in Principle AA1. On the 
basis of the explanation given by the Secretariats, 
the principle was, however, accepted in general (see 
paragraph 26 of the report). 

176. It was proposed that, in paragraph ( 1 ) of 
Principle AA1, the words "artistic creation incor- 
porated in a useful article" should be replaced by 
the words "artistic works with utilitarian func- 
tions" because it was thought that the original 
wording did not express all aspects of all kinds of 
works of applied art (see paragraph 27 of the 
report). The reference to artistic creations with util- 
itarian functions has been included, as suggested, 
but the reference to artistic creations incorporated 
in a useful article has not been deleted because both 
seem to be necessary to cover all kinds of works of 
applied art. 

177. The idea was raised that the definition of 
industrial designs should be made more detailed in 
certain respects (see paragraph 28 of the report). 
However, the terms of reference of the Committee 
of Governmental Experts did not cover all kinds of 
industrial designs in all possible respects; such de- 
signs were to be dealt with only to the extent to 
which they could also be considered to be covered 
by the notion of works of applied art as stressed in 
paragraph ( 1 ) of Principle AA1. Therefore, a more 
general definition of industrial designs—as in- 
cluded in paragraph ( 3 ) of the same principle— 
seems to be sufficient in the present context. 

178. It was generally held that, in Principle AA2, 
paragraph ( 1 ) was sufficient and that paragraph ( 2 ) 
could be deleted, as it did not add new elements to 
the preceding paragraph and might lead to misun- 
derstandings. Paragraph (2) has been deleted ac- 
cordingly. 

The Use of Computer Systems for the Creation of 
Works of Applied Art 

179. No comments were made at the meeting of 
the Committee of Governmental Experts in respect 
of the text of Principles AA3 and AA4, therefore 
they have been reproduced unchanged. 

180. An observer from an intergovernmental or- 
ganization suggested that the protection of com- 
puter programs should also be covered by the prin- 
ciples. In answer to that proposal, it was made clear 

that the terms of reference of the Committee of 
Governmental Experts did not cover the questions 
of the protection of computer programs (see para- 
graphs 31 and 32 of the report). 

181. Another delegation stressed that the cre- 
ation of works by means of computers was not a 
phenomenon that would only concern works of ap- 
plied art and it was of the opinion that it would be 
useful to deal with this question separately in re- 
spect of all categories of works (see paragraph 33 of 
the report). That proposal could only be deemed to 
refer to a possible future program because the terms 
of reference of the Committee of Governmental 
Experts on Works of Applied Art did cover the use 
of computer systems for the creation of works of 
applied art. 

Works of Applied Art Created by Employed 
Authors 

182. In the original version of the set of princi- 
ples on works of applied art, there was a separate 
principle (Principle AA5) about the copyright sta- 
tus of works of applied art created in the scope of 
employment contracts. This principle has been 
omitted in the revised principles for the reasons 
which were indicated in paragraph 39 of the report 
of the meeting of the Committee of Governmental 
Experts. 

183. The above-mentioned paragraph reads as 
follows: "One delegation referred to the results of 
the Committee of Governmental Experts on Model 
Provisions for National Laws on Employed Au- 
thors, held in Geneva in January 1986, and particu- 
larly to the fact that the Committee had been un- 
able to offer principles which would have been 
acceptable both for countries with 'continental' le- 
gal traditions and for common law countries. Nev- 
ertheless, it found it important that the discussions 
concerning employed authors should continue, but 
in a broader context. No attempt to offer separate 
principles concerning works of applied art should 
be made because there were no specific consider- 
ations which would only be relevant in respect of 
such works. Another delegation supported those 
views." 

184. The statement of the two delegations quoted 
in the preceding paragraph seems to be justified. As 
paragraphs 34 to 38 of the same report reflect, the 
same discussions were repeated at the meeting of 
the Committee of Governmental Experts on Works 
of Applied Art between representatives of countries 
with "continental" legal traditions, on the one 
hand, and of countries with common law tradi- 
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tions, on the other, which had taken place at the 
meeting of the Committee of Governmental Ex- 
perts on Model Provisions for National Laws on 
Employed Authors mentioned in the preceding 
paragraph. 

185. The discussion at the meeting of the Com- 
mittee of Governmental Experts on Works of Ap- 
plied Art proved that there was no reason to suggest 
separate principles, in this field, in respect of works 
of applied art (otherwise, neither the original nor 
the revised versions of the principles on the other 
categories of works contained and contain princi- 
ples or comments on works created by employed 
authors). 

186. As a result of the deletion of Principle AA5, 
Principles AA6 to AA9 have become Principles 
AA5 to AA8. 

Moral Rights 

187. It followed from the deletion of Principle 
AA5 that paragraph (2) of Principle AA6 also had 
to be deleted because it also dealt with the status of 
employed authors. The deletion of that paragraph 
was, otherwise, also proposed by some delegations 
(see paragraph 42 of the report). 

188. After the deletion of Principle AA5, the dis- 
cussion reflected in paragraphs 43 and 44 of the 
report has become objectless. 

189. In Principle AA6( 1 ) (now AA5), the words 
"as far as is practicable and in the customary way" 
have been inserted after the words "be named," as 
proposed at the meeting (see second sentence of 
paragraph 42 of the report ), to make the principle 
more practicable. 

190. In respect of Principle AA7 (now AA6), 
there was agreement. One delegation, however, pro- 
posed that paragraph ( 2 ) be transferred to Principle 
AA6 (now AA5) concerning the right to claim au- 
thorship. Nevertheless, that modification has not 
been made because paragraph ( 2 ) is one of the pos- 
sible consequences of modifications of works with- 
out the author's consent, and it is paragraph ( 1 ) of 
Principle AA6 (former AA7) which deals with the 
consequences of certain other—more serious— 
modifications. There is a closer logical relationship 
between the two paragraphs of Principle AA6 
(former AA7) than between paragraph (2) ofthat 
principle and Principle AA5 (former AA6), al- 
though it is undeniable that there is a certain rela- 
tionship between the latter principles, too. 

Economic Rights 

Right of Reproduction 

191. In paragraph ( 1 ) of Principle AA7 (former 
AA8 ), only one modification has been made. It has 
been made clearer that the right of authorization 
was of an exclusive nature, as suggested at the 
meeting of the Committee of Governmental Ex- 
perts (see paragraph 52 of the report). 

192. Several comments were made concerning 
paragraphs ( 2 ) and ( 3 ) of the same principle which 
dealt with the possible limitations to economic 
rights. 

193. The participants opposed, in general, the 
second part of paragraph (2) which provided for 
free use in respect of making pictures of copies of 
works reproduced lawfully by industrial methods 
(see paragraphs 55 and 60 of the report). The refer- 
ence to the possibility of such a limitation has been 
left out. 

194. In respect of the first part of the same para- 
graph—allowing the making of pictures of works of 
applied art which were permanently in a public 
domain—there was fairly general agreement, al- 
though reference was made to the possible re- 
striction of this exception (see paragraph 58 of the 
report). 

195. Attention was drawn to the fact that the 
relationship between paragraphs (2) and (3) was 
not clear enough (see paragraph 57 of the report), 
and it was suggested that reporting current events 
should also be mentioned as a particular case of 
exception (see paragraph 61 of the report). 

196. The comments and proposals mentioned in 
the preceding paragraphs have been taken into ac- 
count and practically the same solution, and nearly 
the same wording, have been used to eliminate the 
possibility of misunderstandings—which might 
have been created by the existence of two parallel 
paragraphs on limitations—as in the case of the 
new Principle FA6( 3 ) in respect of the limitations 
to the economic rights in works of fine art (see 
paragraph 114 above). Paragraphs (2) and (3) of 
Principle AA7 (former AA8) have been merged 
and all the modifications mentioned above have 
been included in the text of the new paragraph. 

Right of Adaptation 

197.     In paragraph ( 1 ) of Principle AA8 (former 
AA9 ), it has also been made clearer that the right of 
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authorization is of an exclusive nature (see para- 
graph 62 of the report). 

198. In paragraph (2) of the same principle, two 
completions have been made, both on the basis of 
proposals made at the meeting of the Committee of 
Governmental Experts: first, the words "as a useful 
article" were added to the end of the paragraph to 
make its meaning clearer (see paragraph 67 of the 
report) and second, a new sentence has been added 
referring to the moral rights of authors (see para- 
graph 66 of the report). 

THE PRINTED WORD 

Piracy 

199. Concerning the changes made in, and the 
new version of, Principle PW1, see paragraphs 5 to 
11 above. 

Reprography 

200. A great number of participants in the meet- 
ing of the Committee of Governmental Experts on 
the Printed Word expressed their agreement with 
the main lines of the subchapter on reprography 
and, in particular, with Principles PW2 to PW8 
(see paragraph 40 of the report). Nevertheless, sev- 
eral comments were made concerning some details 
of the principles. 

201. Certain remarks were made on Principle 
PW2 (which contains the definition of reprogra- 
phic reproduction and states the need for recogniz- 
ing the exclusive right to authorize reproduction in 
respect of reprography), but they only concerned 
the interpretation of the principle and have not 
made drafting changes necessary (see paragraphs 
42 to 45 of the report). 

202. It was suggested by one delegation that in 
the text of Principle PW3 and in all other relevant 
principles, the word "limitations" should be re- 
placed by the word "exceptions" (see paragraph 46 
of the report). There was hesitation at the meeting 
about that proposal, and, in the revised set of prin- 
ciples, the word "limitations" has been retained 
because it clearly covers both types of possible 
restrictions of rights, that is, free uses and compul- 
sory licenses, while the word "exceptions" might 
suggest that users are exempt from any obligations 
which is only the case in respect of one—the less 
extensive—type of limitations, namely, of free 
uses. 

203. The following modifications have been 
made in Principle PW3 (which provides for the 
conditions of limitations) as a result of the discus- 
sions at the meeting: 

—The original text ("the number of copies is 
very large") of subparagraph (b){ii) has been 
replaced by the following text: "multiple copies 
or related and/or systematic single copies are 
made" because any level of multiple copying 
necessarily conflicts with the normal exploita- 
tion of the work and the same is true in respect 
of any form of systematic copying (see para- 
graph 49 of the report). 

—The word "maps" has been included in the list 
of works contained in subparagraph (b){'\\\). It 
was suggested that scientific works should also 
be included; it has not, however, been found jus- 
tified because such a general reference might 
extend the scope of the subparagraph to cases 
which are not intended to be covered (see para- 
graph 50 of the report). 

—A new subparagraph (iv) has been added to 
paragraph (b) which reads as follows: "copies 
are made of entire works, or of self-contained 
parts of works," because it has been found that 
no limitations are justified either in such cases 
(see paragraph 51 of the report). 

—The reference to commercial purposes or to 
the non-profit character of the use has been de- 
leted from subparagraph (c)(i), because limita- 
tions may be unjustified irrespective of such pur- 
poses and of such a character of the use (see 
paragraph 53 of the report). 

—The words "and the remuneration of the au- 
thor" have been deleted from subparagraph 
(c)(v) because, in respect of certain publica- 
tions, such as scientific ones, the existence or the 
lack of any remuneration is not a decisive factor 
in determining whether limitations are justified 
or not (see paragraph 54 of the report). 

204. There was no agreement at the meeting of 
the Committee of Governmental Experts about 
paragraph ( 1 ) of Principle PW4. Some delegations 
were of the opinion that it defined the cases in 
which free use might be allowed too rigidly and 
mentioned that in certain countries, for example, 
personal use or private use was free without the 
conditions mentioned in point (a) of that para- 
graph (see paragraph 55 of the report). Other parti- 
cipants were of opposite view and stated that para- 
graph ( 1 ) of Principle PW4 outlined the sphere of 
possible free uses too widely and that, in certain 
cases mentioned in that paragraph, such use was 
not justified (see the first sentence of paragraph 56 
of the report). As was finally suggested (see the sec- 
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ond sentence of paragraph 56 of the report), para- 
graph ( 1 ) has been deleted because Principle PW3 
seems sufficient in this context. 

205. In the original paragraph (2) of Principle 
PW4—which, thus, has become the only paragraph 
of the principle—two modifications have been 
made: first, the reference to free uses has been 
replaced by a reference to limitations, in general, 
because the principle seems equally applicable in 
respect of compulsory licenses (see paragraph 59 of 
the report ) and second, in addition to the unreason- 
able prejudice to legitimate interests of authors, the 
possible conflict with a normal exploitation of the 
works has also been mentioned as a circumstance 
that may make limitations unjustified (see para- 
graph 58 of the report). 

206. In connection with Principle PW5, several 
participants stressed that, while collective adminis- 
tration was preferable to compulsory licenses, it 
should not be considered as the only alternative; in 
certain cases, individual arrangements might also 
be a workable means of exercising rights in respect 
of reprography. It was suggested that the phrase "— 
which is generally the case in respect of reprograp- 
hic reproduction—" should be deleted from the 
first sentence of paragraph ( 1 ) of Principle PW5, 
furthermore, that the word "promoted" should be 
replaced by the word "encouraged" at the end of 
the same sentence and that, finally, in the second 
sentence of paragraph ( 1 ) of Principle PW5, refer- 
ence should also be made to the lack of appropriate 
individual arrangements in addition to the lack of 
appropriate collective administration schemes (see 
paragraph 61 of the report). Those modifications 
have been included in the new version of paragraph 
(1). 

207. Some delegations were of the opinion that 
the memorandum overemphasized the need for 
avoiding compulsory licenses. One delegation sug- 
gested that the second sentence of paragraph ( 1 ) of 
Principle PW5 should start with the words "[n]on- 
voluntary licenses can be considered as such encou- 
ragement particularly in the case where, and during 
the time when, ..." rather than with the words 
"[n]on-voluntary licenses should only be intro- 
duced if, and during the time when, ...", further- 
more, that in Principle PW6, the reference to the 
exclusive nature of the right of reproduction in con- 
nection with collective administration should be 
left out and the second sentence of the principle 
should read as follows: "[a]t least the following 
obligations should be respected: ...", and finally, 
that in paragraph ( 1 ) of Principle PW7, the word 
"inevitable" should be replaced by the word 
"necessary." Another delegation supported those 

proposals; several other participants, however, op- 
posed them and insisted that all the references to 
the need for avoiding compulsory licenses should 
be kept (see paragraph 64 of the report). Of the 
above-mentioned three proposed changes, the last 
one concerning the replacement of the word "in- 
evitable" by the word "necessary" in paragraph ( 1 ) 
of Principle PW7, has been made, the other two 
changes, however, have not been included in the 
new version. Paragraph ( 1 ) of Principle PW5 only 
concerns the possible choice between collective ad- 
ministration and compulsory licenses and in re- 
spect of that choice—as was emphasized by several 
participants in the meeting—strong preference for 
collective administration seems justified. The dele- 
tion of the reference to exclusive rights in the sec- 
ond sentence of Principle PW6 is unjustified be- 
cause that principle only covers the situation where 
such rights are recognized, and it is paragraph (2) 
of Principle PW7 which covers the case of compul- 
sory licensing. 

208. In paragraph (2) of Principle PW5 of the 
document, the phrase "[g]overnments should pro- 
mote the establishment and the operation of appro- 
priate collective administration organizations" has 
been replaced by the phrase "[governments should 
eliminate any obstacles to the establishment and 
the operation of appropriate collective administra- 
tion organizations" to describe more precisely what 
role governments may have in that respect (see the 
first sentence of paragraph 62 of the report). It was 
agreed that the elimination of obstacles should not 
constitute an encouragement for the creation of 
parallel societies for the administration of the same 
kind of rights (see the second sentence of paragraph 
62 of the report). 

209. One delegation found subparagraph (2)(a) 
of Principle PW5 too rigid and proposed that its 
text should be replaced by the following text: "To 
the extent that the activities of the collective ad- 
ministration organizations are effectively regulated, 
such activities should be exempted from antitrust 
restrictions under competition law, either explicitly 
or implicitly, according to the laws of the country" 
(see paragraph 65 of the report). That proposal was 
not supported at the meeting, and subparagraph 
(2)(a) has not been modified because its general 
wording seems to be more appropriate; the details 
mentioned in the proposed text may be settled in 
differing ways at the national level depending on 
the legal, economic and other conditions existing in 
various countries. 

210. Some delegations opposed the idea of the 
obligatory use, in reprographic reproduction ma- 
chines, of electronic devices to control reproduc- 
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tion, as proposed in paragraph ( 2 )(b) of Principle 
PW5, while an observer from an international non- 
governmental organization regarded that proposal 
premature. Several other delegations and represen- 
tatives of international non-governmental organi- 
zations insisted, however, that such a measure 
should be seriously considered in the framework of 
national legislation (see paragraph 67 of the re- 
port). Subparagraph (2)(b) has been retained in the 
new version of Principle PW5 because it only pro- 
poses the consideration of the obligatory use of 
such devices and does not suggest that such a mea- 
sure would be immediately applicable in all coun- 
tries—and under all circumstances—where photo- 
copying machines are operated. 

211. An observer from an international non-gov- 
ernmental organization proposed that the following 
subparagraph (f) should be added to paragraph ( 2 ) 
of Principle PW5: "Legislative provisions should 
facilitate representative groups of authors and pub- 
lishers to become participating members of collec- 
tive administration organizations when the number 
of authors or publishers in a specific group makes 
individual membership unpracticable" (see para- 
graph 69 of the report ). The proposal was not sup- 
ported at the meeting and the suggested new sub- 
paragraph has not been included in the principle 
because the problem dealt with has not been con- 
sidered to be of general importance; such problem 
may emerge in certain countries in certain situa- 
tions, but it seems to be more appropriate to leave 
to national laws to choose how to solve it. 

212. An observer from another international 
non-governmental organization said that para- 
graph (2) of Principle PW5 should also refer to the 
need for the promotion of international coopera- 
tion between collective administration organiza- 
tions (see paragraph 70 of the report). This propo- 
sal was not supported either, and such a reference 
has not been included in the principle because it 
was thought to fit better into the comments. 

213. Several participants stressed that the second 
sentence of paragraph (3) of Principle PW5 should 
not be interpreted as an obligatory participation of 
an impartial body in the disputes about remunera- 
tion because that would bring an element of com- 
pulsory licensing into the system, and therefore the 
word "should" should be replaced by the word 
"could" in that sentence ( see paragraph 71 of the 
report). This change has been made in the new ver- 
sion. 

214. One delegation was of the opinion that a 
separate principle might be helpful providing for 
the rules of distribution of the fees collected by the 

collective administration organizations, with spe- 
cial attention to the parallel interests of the authors 
and publishers (see paragraph 72 of the report). 
The proposal was not supported, just to the con- 
trary, several participants expressed the view that 
even the existing principles went too far in trying to 
offer guarantees for the appropriate operation of 
collective administration organizations (see para- 
graph 73 of the report). It has been considered that 
those principles are necessary and at the same time 
sufficient and no more details should be covered in 
respect of the distribution of fees than those which 
are already covered by subparagraphs (c) and (d) of 
Principle PW6. 

215. The idea was also raised that it should be 
made clear in the principles themselves that the 
suggested principles about collective administra- 
tion reflected an ideal system which could not be 
immediately implemented in even' country (see the 
last two sentences of paragraph 73 of the report). It 
is, however, a general purpose of the principles to 
suggest ideal solutions and it may also be true in 
respect of other principles on various subjects that 
they cannot be immediately implemented every- 
where. It does not seem justified to make such a 
declaration in relation to this single principle. 

216. In paragraph ( 3 ) of Principle PW7, after the 
word "considered." the following phrase has been 
inserted into paragraph ( 3 ) of Principle PW7 : "— 
taking into account the nature and custom of the 
relevant publishing sector—" because in certain 
cases, such as that of certain scientific journals, spe- 
cial arrangements are justified which may involve 
that the whole remuneration should go to the pub- 
lisher (see paragraph 74 of the report). 

217. It was also proposed that the first sentence 
of paragraph ( 1 ) of Principle PW8, in addition to 
the prejudice to the legitimate interests of authors, 
should also refer to the possible conflict with the 
normal exploitation of works (see paragraph 75 of 
the report). This completion seems justified and 
has been included in the new version. 

Storage in and Retrieval from Computer Systems of 
Protected Works. Electronic Publishing. Electronic 
Libraries 

218. The delegations that spoke on this subject 
matter at the meeting of the Committee of Govern- 
mental Experts on the Printed Word underlined the 
usefulness of the memorandum, particularly in 
view of the detailed description of the technology 
and the suggestions for legislative solutions con- 
tained in it which elements were of special impor- 
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tance for future legislative measures at the national 
level. All delegations that spoke, furthermore, said 
that they were in general agreement with the princi- 
ples proposed (see paragraphs 76 and 77 of the 
report). Nevertheless, several comments were made 
concerning certain details of the principles. 

219. In respect of paragraph (1) of Principle 
PW9 (which stated that the storage of works in 
computer systems was reproduction), there was 
agreement (see paragraph 77 of the report). One 
delegation, however, proposed that the following 
sentence should be added to the end of that para- 
graph: "In any case, the storage of a work which 
has not been published or otherwise made available 
to the public should not be allowed without the 
written authorization of the author" ( see paragraph 
80 of the report). This proposal was not supported 
and the new sentence has not been included in 
paragraph ( 1 ) because it was believed that the need 
for explicit authorization is sufficiently expressed 
by the original text of the paragraph. The regulation 
of the form of authorization—in respect of which 
the suggested new sentence contained a comple- 
mentary element—may differ from country to 
country and it seems to be more appropriate to 
leave this detail to national laws. 

220. Paragraph (2) of PW9 referred to the dis- 
play of works stored in computer systems as a form 
of reproduction covered by the right of reproduc- 
tion. The reference was in brackets to express that 
it was a possible option. The reasons for this op- 
tional principle were discussed in detail in the 
memorandum prepared by the Secretariats for the 
meeting of the Committee of Governmental Ex- 
perts ( see paragraphs 210 to 215 of the memoran- 
dum). Because this so-called reproduction theory 
was a new approach to the question of copyright 
status of display, it seems to be necessary to refer to 
those arguments also in this memorandum, which 
is done in the following paragraphs. 

221. The display of writings or graphic works on 
a screen differs in nature from the performance of a 
dramatic, dramatico-musical or musical work, the 
recitation of a literary work and the communica- 
tion to the public or broadcasting of such a perfor- 
mance or recitation as well as from the perfor- 
mance, communication to the public or broadcast 
of a cinematographic work. The essence of the dif- 
ference is that when writings and graphic works are 
displayed on a screen, they are fixed for a shorter or 
longer time, while in respect of the above-men- 
tioned other uses that is not the case. The fixation 
takes place at least for the time which is necessary 
for reading the text and studying or enjoying the 
graphic work concerned.  What appears on the 

screen is actually a copy of the work (or a part of 
it), usually in page format, that is, a reproduction 
of the work. 

222. If it is true—and it seems to be true—that 
the display of a writing or a graphic work on a 
screen is reproduction and the presentation of the 
work is a copy, such a display is necessarily covered 
by the right of reproduction. The relationship be- 
tween the storage of the work in the computer sys- 
tem (as a copy) and the screen display of the same 
work (as another copy) is similar to the relation- 
ship between a printing plate and the printed cop- 
ies. The preparation of the printing plate does 
already qualify as the reproduction of the work and, 
of course, both that reproduction and the making of 
printed copies are covered by the right of reproduc- 
tion. It is another matter that the preparation of the 
plate and the making of the copies can be—and 
actually are—considered as two stages of the same 
use, and usually both stages are covered—explicitly 
or implicitly—by the same authorization. When a 
writing or a graphic work is stored in a computer 
system for the purpose of making it available to the 
public through display on screens, the two acts of 
reproduction can be—and actually are—also con- 
sidered as two stages of the same complex use and 
usually the same authorization covers both (the 
authorization may also extend to another possible 
reproduction, namely to the hard-copy reprogra- 
phic reproduction of the same work). 

223. This so-called reproduction theory offers a 
de lege lata solution (based on the provisions of the 
international copyright conventions about the right 
of reproduction) for the protection of authors' 
rights in respect of all elements of the use of works 
in the framework of storage in computer systems, 
and retrieval in the form of screen display of writ- 
ings and graphic works. If the other—"tradi- 
tional"—line is followed, in certain respects de lege 
ferenda solutions can only be offered, for example, 
through the recognition of a special "right of dis- 
play." (This does not mean, however, that no basis 
exists in the international conventions for the copy- 
right control of display if the "reproduction theory" 
is rejected. Such control can be exercised through 
contracts authorizing input on the basis of the right 
of reproduction. Under national laws, display may 
be, and in certain countries is, also covered by the 
right of communication to the public. ) 

224. At the meeting of the Committee of Govern- 
mental Experts, several delegations said that they 
did not consider display a reproduction of the 
work, because the copy of the work was not ob- 
tained in tangible form, but rather a communica- 
tion to the public or a public performance which 
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was covered by the author's exclusive right. One 
delegation referred to the case law in its country 
under which the showing of a work on a screen was 
not considered as producing a copy of the work, but 
noted that an express right of public display of liter- 
ary and graphic material was now provided in its 
copyright statute. Several other delegations and ob- 
servers from international non-governmental orga- 
nizations, however, were in favor of further study 
concerning the possibility of qualifying display as 
reproduction. Some of these participants under- 
lined the fact that it was sufficient that a work was 
reproduced and that it was not a further condition 
that the reproduction be a tangible and lasting fixa- 
tion (see paragraphs 78 and 79 of the report). On 
the basis of the results of the discussions, it has 
seemed to be justified to retain the original princi- 
ple reflecting the "reproduction theory" as an op- 
tional solution. 

225. In paragraph (2) of Principle PW9, other- 
wise, the words "a separate act" have been com- 
pleted to read "a separate and new act" as proposed 
at the meeting (see paragraph 81 of the report). 

226. In paragraph (a) of Principle PW15, a refer- 
ence has been made to the customary way of indi- 
cating the names of authors to make this principle 
more flexible as suggested by an observer from an 
international non-governmental organization (see 
paragraph 84 of the report). 

Data Bases 

221. There was fairly general agreement about 
Principle PW16 which contained the definition of 
data bases and the basic principles concerning their 
protection (see the last lines in paragraph 77 of the 
report). 

228. One delegation proposed that the first sen- 
tence of paragraph (3) of Principle PW16 should 
mention further possible acts which would result in 
recognizing data bases as intellectual creations and. 
thus, the sentence should refer to data bases which, 
by reason of the "selection, collection, coordina- 
tion, assembling or arrangement of their contents, 
etc.," constitute intellectual creations (see para- 
graph 85 of the report). Paragraph (3) has been 
completed accordingly. 

229. Furthermore, another delegation proposed 
that, in Principle PW16, a new paragraph should be 
inserted to read: "When a summary of a work is 
stored in a computer system, such a summary 
should be made either by the author of the work 
himself or on the basis of his authorization" (sec 

the first sentence of paragraph 91 of the report). An 
observer from an international non-governmental 
organization expressed concern whether it was 
meant by that proposal that authorization to pre- 
pare a summary would be required if it had not 
otherwise amounted to an infringement of rights 
(see the second sentence of the same paragraph). 
The remark made by the above-mentioned ob- 
server drew attention to the possible misunder- 
standings that might have been created by the in- 
sertion of the proposed new paragraph. The ques- 
tion of whether certain types of summaries (re- 
views, etc.) can be made only with the authoriza- 
tion of the author or not is of general nature and 
does not only concern summaries prepared for data 
bases. Much depends also on the nature of the sum- 
maries, etc. Therefore, it seems more appropriate to 
leave this question to national copyright legislation 
and case law. 

230. In respect of the related rights type protec- 
tion of data bases proposed in Principles PW17 to 
PW20, there was no agreement at the meeting of 
the Committee of Governmental Experts. 

231. One delegation expressed serious reserva- 
tions concerning Principle PW17 on possible sui 
generis protection of data bases and also concerning 
Principles PW18 to PW20 related to that principle. 
It expressed the opinion that States should extend 
copyright protection to electronically compiled col- 
lections of data on the basis of a reasonable stan- 
dard of originality and should never insist on a 
higher standard than for traditional compilations. 
The delegation was of the view that the danger 
inherent in sui generis protection was that it would 
fall outside the system of the international copy- 
right conventions and their principle of national 
treatment, that the coexistence of copyright and sui 
generis protection could result in the dilution of 
copyright protection and, finally, that sui generis 
protection could in itself be too broad and cover 
also fairly meager collections which were not wor- 
thy of protection (see paragraph 86 of the report). 

232. Some participants shared the opinion of the 
above-mentioned delegation, some other partici- 
pants were, however, of the view that the need for 
sui generis protection of certain data bases could 
not be excluded. One delegation referred to the sui 
generis protection of catalogs and similar collec- 
tions of data which existed in the Nordic countries 
and said that because it was not justified to differ- 
entiate protection according to whether a collection 
was made on paper manually or in a computer elec- 
tronically, computerized data bases should neces- 
sarily share the status of collections protected under 
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sui generis protection. It was also emphasized that 
there were countries where mere skill and labor 
were not enough for collections to qualify as works 
protected by copyright on the basis of the notion of 
originality prevailing in such countries, but where 
the significant investments made by data base pro- 
ducers did, on the other hand, need and deserve 
some kind of protection (see paragraph 87 of the 
report). 

233. The discussions referred to above showed 
that there are at least some countries where certain 
data bases are not protected by copyright, although 
they would deserve some kind of protection. In 
those countries, the need for related rights type pro- 
tection cannot be excluded, the more so because, as 
an observer from an international non-governmen- 
tal organization stressed, there is an urgent need to 
offer global and legally safe protection to data base 
producers, otherwise they may become reluctant to 
invest in such an expensive and at the same time 
increasingly vulnerable service (see paragraph 89 of 
the report). Therefore, Principles PW17 to PW20 
have been retained but put in brackets to express 
the differing opinions and the fact that those princi- 
ples may only be needed in certain countries. 

234. In Principle PW18, the 10-year minimum 
term of protection has been replaced by a 20-year 
minimum term as suggested at the meeting (see 
paragraph 93 of the report). 

Public Lending Right 

235. Some participants in the meeting of the 
Committee of Governmental Experts opposed 
Principles PW21 and PW22 on public lending 
right, mainly on the basis that they did not consider 
it a copyright institution, but rather a way of sup- 
porting national culture (see paragraphs 96, 104 
and 109 of the report). Some other participants 
supported those principles and were of the view 
that public lending right is a right enjoyed by au- 
thors on the basis of the actual use of their works 
and, therefore, it is necessarily a copyright institu- 
tion covered by the principle of national treatment 
(see paragraphs 98, 102, 106, 107 and 108 of the 
report). Still other participants expressed hesitation 
and were of the view that principles on public lend- 
ing right would be premature (see paragraphs 97 
and 103 of the report). 

236. In the new version, Principles PW21 and 
PW22 have been retained but put in brackets to 
express the hesitation and the divided views of the 
participants in the meeting. 

The Right to Authorize Translations. The Rights of 
Translators 

237. There was fairly general agreement at the 
meeting of the Committee of Governmental Ex- 
perts about Principles PW23 to PW25 dealing with 
these subjects. Only few comments were made in 
respect of certain details. 

238. In paragraph ( 1 ) of Principle PW24, the 
words "of original character" have been deleted to 
avoid misunderstandings which might lead to an 
interpretation that the originality of translations 
was qualified on the basis of criteria other than 
those which were taken into consideration in re- 
spect of literary and artistic works (see paragraph 
114 of the report). 

239. In Principle PW25, the reference, in brack- 
ets, to the right to authorize the translation of a 
translation into a third language has been omitted 
as suggested at the meeting (see paragraphs 116 and 
119 of the report), the more so because the princi- 
ple has retained its full functions without such a 
reference. 

240. There were some other proposals, too, sug- 
gesting some completions in the principles (see 
paragraphs 115 and 117 of the report), but they 
were not supported by the majority of the partici- 
pants. Several participants insisted that those 
changes should not be included (see paragraph 118 
of the report). Otherwise, one of those proposals 
(see paragraph 115 of the report) was not in keep- 
ing with Article 2(4) of the Berne Convention, and 
the other proposal (see paragraph 117 of the re- 
port ) would not have added too much to the princi- 
ples; furthermore, if a statement similar to the sug- 
gested principle ("[s]tates should provide, in their 
national laws, for efficient measures to guarantee to 
translators an effective exercise of their rights on 
the basis of copyright" ) had not been added to all 
the other principles which covered rights of authors 
and of the beneficiaries of neighboring rights, those 
other principles (as a result of the lack of such a 
specific emphasis) would have been, indirectly, 
weakened. 

The Protection of Typographical Arrangements of 
Published Editions 

241. A number of participants in the meeting of 
the Committee of Governmental Experts expressed 
their support for the proposed Principle PW26 (see 
paragraphs 122, 130, 131 and 132 of the report). 
Other participants opposed the principle, inter alia, 
because they thought that the protection of publish- 
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ers should be based on their position as exclusive 
right holders and, in certain cases, as authors and 
that the adoption of the proposed principles on a 
specific right for publishers might lead to an ero- 
sion of publishers' rights; they also expressed the 
concern that the system proposed in the principle 
would fall outside the international copyright con- 
ventions (see paragraph 123 of the report). Still 
other participants stressed that although they un- 
derstood the rationale behind the principle, they 
would find it premature to agree on it (see para- 
graphs 122 and 128 of the report). 

242. Principle PW26 has been retained but put in 
brackets to express the hesitation and the divided 
views of the participants. One modification has 
been made in paragraph (5) of the principle; the 
following words have been added, as suggested at 
the meeting: "and the ownership of such copyright 
(e.g. by a publisher under transfer)" to avoid the 
possibility of any interpretation on the basis of 
which it would be thought that publishers' rights 
are intended to be restricted, in any manner what- 
soever, by this principle (see paragraph 132 of the 
report). 

ADDENDUM TO THE MEMORANDUM 
PREPARED BY THE SECRETARIATS 

Parti 

Introduction 

1. The memorandum prepared by the Secretar- 
iats for this meeting (document UNESCO/ 
WIPO/CGE/SYN/3-I to III) covers the eight cate- 
gories of works mentioned in paragraph 3 of the 
Introduction to the memorandum which were dis- 
cussed by Unesco/WIPO Committees of Govern- 
mental Experts in the 1986-87 biennium. 

2. As indicated in paragraphs 17 and 18 of the 
Introduction to the memorandum, one more meet- 
ing of a committee of governmental experts has 
been held, since the completion of the memoran- 
dum, on a further category of works, namely on 
photographic works. The present memorandum 
covers that category of works. 

3. The meeting of the Committee of Governmen- 
tal Experts on Photographic Works was held in 
Paris from April 18 to 22, 1988. 

4. Government delegations from 50 countries 
(namely from Algeria, Argentina, Barbados. Brazil, 
Burundi, Byelorussian SSR, Cameroon, Chad, 
Chile, China, Congo, Costa Rica, Côte d'Ivoire, 

Cuba, Denmark, Ecuador, Egypt, Finland, France, 
Gabon, German Democratic Republic, Germany 
(Federal Republic of), Greece, Guinea, Holy See, 
Hungary, India, Italy, Japan, Jordan, Kuwait, Le- 
banon, Malta, Mexico, Morocco, Netherlands, Ni- 
geria, Pakistan, Panama, Philippines, Soviet 
Union, Spain, Sweden, Tanzania, Thailand, Tuni- 
sia, Turkey, United States of America, Uruguay 
and Yemen) and observers from the Palestine 
Liberation Organization (PLO) attended the 
meeting. 

5. Observers from four intergovernmental orga- 
nizations (Agency for Cultural and Technical Co- 
operation ( ACCT), Arab Educational, Cultural and 
Scientific Organization (ALECSO), Commission of 
the European Communities (CEC), Council of Eu- 
rope (CE)) and from 14 international non-govern- 
mental organizations (International Association of 
Art (IAA), International Commission of Jurists 
(ICJ), International Confederation of Free Trade 
Unions (ICFTU), International Confederation of 
Societies of Authors and Composers (CISAC), In- 
ternational Copyright Society (INTERGU), Inter- 
national Council on Archives (ICA), International 
Federation of Journalists (IFJ), International Fed- 
eration of Newspaper Publishers (FIEJ), Interna- 
tional Federation of Photographic Art (FIAP), In- 
ternational Literary and Artistic Association 
(ALAI), International Organization of Journalists 
(IOJ), International Publishers Association (IPA), 
International Secretariat for Arts, Mass Media and 
Entertainment Trade Unions (ISETU), Max 
Planck Institute for Foreign and International Pat- 
ent, Copyright and Competition Law) participated 
in the meeting. 

6. Discussions were based on the memorandum 
prepared by the Secretariats (document 
UNESCO/WIPO/CGE/PHW/3 ). 

7. The participants in the meeting of the Com- 
mittee of Governmental Experts, while appreciat- 
ing the quality of the memorandum and stating that 
the principles and the comments included in it 
were, in general, acceptable to them, made several 
observations and proposals concerning certain 
principles and comments which are reflected in the 
report of the meeting (document UNESCO/ 
WIPO/CGE/PHW/4). 

8. The present addendum follows the structure of 
the memorandum to which it has been prepared. 
Part II of the addendum contains the revised set of 
principles on photographic works as a continuation 
of the revised set of principles on the eight other 
categories of works contained in Part II of the 
memorandum. Part III of the addendum gives the 
reasons for the changes suggested in the text of the 
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principles and it also refers to some proposals 
which emerged at the meeting of the Committee of 
Governmental Experts but which, for various rea- 
sons, do not seem to justify changes, in the same 
manner as Part III of the memorandum does in 
respect of the other eight categories of works. 

9. For the convenience of the users of the adden- 
dum, a table of contents is annexed to the present 
part (as a continuation of the annex to Part I of the 
memorandum) indicating the draft principles in 
Part II and the comments in Part III of the adden- 
dum relating to the same subjects. 

Table of Contents 

Subjects 

PHOTOGRAPHIC WORKS 

Creations to be Protected as Photographic Works 
Formalities as Conditions of Protection or as Sources of 

Prima Facie Evidence 
Ownership of Copyright in Photographic Works 
Moral Rights 
Economic Rights 
The Role of Ownership of the Original Copies of Photo- 

graphic Works 
Term of Protection 

Part II 
Principles 

Part III 
Comments 

( paragraphs ) 

1 to 27 

PHW1 and PHW2 1 to 10 

PHW3 and PHW4 
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PHW7 
PHW8 
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13 to 18 
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21 to 24 

PHW9 
PHWIO 

25 and 26 
27 

Part II 

Draft Principles 

PHOTOGRAPHIC WORKS 

Creations To Be Protected as Photographic Works 

Principle PHW1. ( 1 ) Photographs are still pictures 
produced on surfaces sensitive to light [or other 
radiation] irrespective of the technical nature of the 
picture-taking process (chemical, electronic or 
other). 

(2) All photographs that contain original 
elements should be protected by copyright as 
photographic works. [Those photographs should be 
considered as containing original elements, and, 
thus, as being photographic works, in the case of 
which there is any human influence on the 
composition and/or any other significant elements 
of the picture.] 

Principle PHW2. Alternative A: To photographs 
extracted from cinematographic works, the law 
concerning photographic works should apply. 

Alternative B: To photographs extracted from 
cinematographic works, the law concerning 
cinematographic works should apply. 

Formalities as Conditions of Protection or as 
Sources of Prima Facie Evidence 

Principle PHW3. The copyright protection of 
photographic works should not be subject to any 
formalities (such as the indication of the name of 
the author and/or the year of the production or 
publication of the photograph on its copies) as a 
condition of copyright protection. 

Principle PHW4. In the absence of proof to the 
contrary, the persons whose names are indicated on 
the original copy and/or on the other copies of the 
photographic works should be presumed to be the 
authors of such works. This principle is also appli- 
cable if the names indicated are pseudonymous 
where, under the circumstances, there is no doubt 
as to the identity of the authors who use the pseud- 
onyms. 

Ownership of Copyright in Photographic Works 

Principle PHW5. The authors (that is, the cre- 
ators) of photographic works should, as a rule, be 
recognized as the original owners of copyright in 
such works. 

Principle PHW6. Alternative A: In respect of 
photographic works created on commission, unless 
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otherwise provided in contract, the authors (that is, 
the creators) of such works should be recognized as 
original owners of copyright. The persons who 
commissioned the works should, however, have [an 
exclusive] [a non-exclusive] license to use the 
works for all purposes for which they have been 
commissioned. 

Alternative B: In respect of photographic works 
created on commission, unless otherwise provided 
in contract, the persons who commissioned the 
works should be recognized as original owners of 
economic rights (see Principle PHW8) in such 
works. 

Moral Rights 

Principle PHW7. Independently of the authors' 
economic rights, and even after the transfer of the 
said rights and/or after the alienation of the original 
copies or any other copies of the photographic 
works, the authors should have the right to 

(i) claim authorship and, as far as is practicable 
and in the customary way, have their names 
indicated on the copies, or in connection with any 
public use, of their works; 

(ii) object to any distortion, mutilation or other 
modification of, or other derogatory action in 
relation to, their works which would be prejudicial 
to their honor or reputation. 

Economic Rights 

Principle PHW8. ( 1 ) The owners of copyright in 
photographic works should have the exclusive right 
to authorize at least the following acts: 

(a) the reproduction of the works in any 
manner or form (including storage of the works in a 
computer); 

(b) the display of the works to the public on a 
screen (insofar as such display is not recognized as 
a reproduction of the works); 

(c) the public exhibition of the works; 
(d) the making of adaptations of the works; 
(e) any communication to the public of the 

works (including their communication by wire in 
cable-originated programs); 

(f) the broadcasting of the works; any 
communication to the public by wire (by cable), or 
by rebroadcasting, of the broadcast of the works, 
when this communication or rebroadcasting is 
made by an organization other than the original 
one; 

(g) the inclusion of the (preexisting) works into 
audiovisual works. 

(2) The exclusive right of the authors of 
photographic    works    to    authorize    the    acts 

mentioned in paragraph ( 1 ) should not be 
restricted but in the cases and to the extent allowed 
under the international copyright conventions. The 
lawful owners of copies of photographic works 
should, however, have the non-exclusive right to 
do or authorize the acts mentioned in points (b) 
and (c) of paragraph ( 1 ) in respect of such copies. 

The Role of the Ownership of the Original Copies of 
Photographic Works 

Principle PHW9. Alternative A: If the ownership 
of the original copies (for example, the negatives) 
of photographic works is transferred, it should be 
considered, unless otherwise provided in contract, 
that the economic rights (see Principle PHW8) are 
simultaneously transferred. 

Alternative B: If the ownership of the original 
copies (for example, the negatives) of photographic 
works is transferred, the authors, unless otherwise 
provided in contract, should be deemed to retain 
the economic rights (see Principle PHW8) in such 
works. The transferees should, however, have the 
non-exclusive right to do or authorize the acts 
mentioned in paragraph ( 1 ) of Principle PHW8. 

Alternative C: If the ownership of the original 
copies (for example, the negatives) of photographic 
works is transferred, the authors, unless otherwise 
provided in contract, should be deemed to retain 
the economic rights (see Principle PHW8) in such 
works. 

Term of Protection 

Principle PHW10. The term of protection of 
photographic works should, as a rule, be the life of 
the author and, at least, 25 years after his death. 

Part III 

Comments on the Draft Principles 

Creations To Be Protected as Photographic Works 

1. At the meeting of the Committee of 
Governmental Experts on Photographic Works, the 
participants expressed their agreement on 
paragraph ( 1 ) and on the first sentence of 
paragraph (2) of Principle PHW1 which, thus, have 
been reproduced unchanged in the new set of 
principles (see paragraphs 27 and 28 of the 
report). 
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2. The views of the participants were, however, 
divided on the second sentence of paragraph (2) of 
Principle PHW1 (see paragraphs 30 to 38 of the 
report ). 

3. Several participants supported the principle 
included in that sentence, stressing that it offered 
an objective basis for the delimitation between 
photographic works and photographs not eligible 
for copyright protection. Some delegations referred 
to the legislation and the case law of their countries 
which were in keeping with that principle. 

4. Several other participants opposed the 
sentence as it was worded in the memorandum 
because they considered it as a quasi presumption 
of originality of photographs. Some delegations 
referred to their national legislation and case law 
where the concept of originality was different from 
the one which was reflected in the second sentence 
of paragraph (2) of Principle PHW1, and 
emphasized that the same concept should prevail in 
respect of all categories of works. 

5. One delegation proposed that the second 
sentence of paragraph (2) of Principle PHW1 
should be reworded: the principle should reflect 
that those photographs should be protected as 
photographic works in the case of which the person 
who took the picture had influence on the 
composition of the picture or on any other elements 
constituting intellectual creation. The delegation 
considered that, by means of such a wording, the 
quasi presumption of originality contained in that 
sentence could be avoided. Some other delegations 
supported that proposal. 

6. Another delegation proposed that the second 
sentence of paragraph (2) of Principle PHW1 
should not refer to the influence of the person 
taking the photograph but to human influence, in 
general, because such a wording would cover better 
all cases where the copyright eligibility of 
photographs should be recognized. Several 
participants supported this proposal. 

7. Several participants proposed that the second 
sentence of paragraph (2) of Principle PHW1 
should be deleted from the text of the principle and 
the question of the interpretation of originality 
should be left to the commentary where the 
differing approaches at the national level were 
correctly analyzed. 

8. Finally, one delegation proposed that the 
second sentence of paragraph (2) of Principle 
PHW1 be put in square brackets to express that it 
was not applicable in all countries. 

9. The Secretariats have considered that the 
solution mentioned in the preceding paragraph 
reflects most correctly the fact that the views of the 
participants were divided at the meeting, as 
indicated above. Therefore, in the new version, the 
second sentence of paragraph (2) of Principle 
PHW1 has been retained but it has been put in 
square brackets. The sentence has, however, been 
modified according to the proposal mentioned in 
paragraph 6 above. Referring to human influence 
seems really more appropriate than referring to the 
influence of the person who takes the photograph 
because it better covers all kinds of photographs 
(for example, photographs taken by satellites) in 
which originality may be manifested. 

10. In respect of Principle PHW2, several 
participants were in favor of Alternative A while 
several other participants were in favor of 
Alternative B. As agreed at the meeting (see 
paragraph 40 of the report ), both alternatives have 
been retained to reflect the differing solutions at the 
national level. 

Formalities as Conditions of Protection or as 
Sources of Prima Facie Evidence 

11. All the participants who took the floor in the 
discussion at the meeting of the Committee 
expressed their agreement on Principle PHW3 ( see 
paragraph 41 of the report). Therefore, it has been 
reproduced unchanged. 

12. Principle PHW4 was also generally 
supported. Some delegations, however, were of the 
opinion that the principle should be restricted to 
the indication of the name of the author which was 
only covered by Article 15(1) of the Berne 
Convention and should not be extended to the 
indication of the year of the production or 
publication of the work (see paragraph 42 of the 
report). Because of the absence of agreement on 
that part of the principle, the reference to the 
indication of the year of the production or 
publication has been left out of the new version of 
Principle PHW4. 

Ownership of Copyright in Photographic Works 

13. At the meeting of the Committee, several 
participants expressed their full support for 
Principle PHW5. 

14. Other participants drew attention to what 
was described in paragraph 55 of the memorandum 
in respect of possible exceptions to this principle 
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and suggested that, in order to avoid 
misunderstandings, the text of Principle PHW5 
should also refer to the possiblity of exceptions. As 
a solution, it was proposed to insert the words "as a 
rule" into the text of the principle. As another 
solution, it was suggested that the principle should 
simply state that exceptions were possible (see 
paragraphs 44 and 45 of the report). In the new 
version of the principle, the former solution has 
been applied because it was the expression "as a 
rule" which was used also in other principles on 
various catagories of works where it was necessary 
to express that although the principles concerned 
were offered as general guidance, certain exceptions 
to them still could not be excluded. 

15. In respect of Principle PHW6, some 
participants expressed their preference for 
Alternative A, while other participants were in 
favor of Alternative B (see paragraph 46 of the 
report). 

16. Some participants drew attention to the last 
phrase of Alternative A and said that a more 
objective basis should be found than the 
contemplation of the parties at the moment of 
commissioning the work. One delegation proposed 
that, instead of that phrase, Alternative A should 
simply refer to the purposes for which the 
photographic work had been commissioned (see 
paragraphs 47 and 48 of the report). 

17. Several participants said that they did not 
agree either with Alternative A or with 
Alternative B of Principle PHW6, and one 
delegation suggested that an Alternative C should 
be added to the two alternatives contained in the 
memorandum, which should read as follows: "In 
respect of photographic works created on 
commission, the author (that is, the creator) of the 
photographic work, unless otherwise provided in 
contract, should be recognized as the original owner 
of economic rights." Some participants supported 
this proposal (see paragraphs 51 and 52 of the 
report). 

18. In the new version of Principle PHW6, the 
comments mentioned in the preceding paragraphs 
have been taken into account in the following way: 
Alternative B has been retained without any 
changes (except that the French version of that 
alternative has been brought into harmony with the 
English version by replacing the word "convention" 
by the word "contrat''''). The original Alternative A 
and the proposed Alternative C have been merged 
into one alternative which has become the new 
Alternative A, and, in this new Alternative A, the 
reference to the contemplation of the parties has 

been replaced by the reference to the purposes for 
which the work has been commissioned. The 
merger of the two alternatives seemed justified 
because the original Alternative A was, at least 
implicitly, also based on the principle suggested as 
Alternative C, that is on the original ownership of 
the authors. At the same time, it seems to be 
obvious that Alternative C, as suggested, would also 
inevitably involve granting, at least, a 
non-exclusive license to use the work for the 
purposes for which it has been commissioned. The 
original Alternative A went further than that only 
to the extent that it provided for exclusive licenses 
in favor of the commissioner. Because, thus, the 
original Alternative A and the proposed new 
Alternative C would only have differed in respect 
of the exclusive or non-exclusive nature of the 
license granted to the commissioner, those two 
alternatives have been expressed in the new 
Alternative A by putting the words "an exclusive," 
on the one hand, and the words "a non-exclusive," 
on the other, in square brackets. 

Moral Rights 

19. In respect of Principle PHW7, it was 
suggested at the meeting of the Committee that it 
should be made clear, in the opening lines of the 
principle, that when copies were mentioned, the 
original copy of the work was also meant (see 
paragraph 65 of the report). The new version of the 
principle makes this clear. 

20. It was also proposed that point (i) of 
Principle PHW7 should be worded in a more 
flexible manner to make it clear that the obligation 
to indicate the author's name did not cover cases 
where it would be unreasonable to meet such an 
obligation (see paragraph 66 of the report). Point 
(i) of Principle PHW7 has been changed 
accordingly by means of using the expression "as 
far as practicable and in the customary way," an 
expression which is also used in the memorandum 
in principles on moral rights in respect of other 
categories of works. 

Economic Rights 

21. The participants in the meeting of the 
Committee generally supported Principle PHW8, 
and its paragraph ( 1 ) has been reproduced in the 
new version of the principles without changes. 

22. One delegation proposed that the opening 
part of paragraph ( 1 ) of Principle PHW8 be 
worded as follows: "The owner of copyright in a 
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photographic work should have the exclusive right 
to authorize any form of exploitation of his work 
presently known or to be invented in future. In 
accordance with the provisions of the Beme 
Convention, he should have the exclusive right to 
authorize at least the following acts ... etc." (see 
paragraph 70 of the report ). This proposal was not 
supported by other participants and it is not 
reflected in the new version of Principle PHW8. 
The first sentence of the proposed text seems to be 
too wide, while its second sentence, which only 
refers to the Berne Convention, is too restrictive; 
Principle PHW8—as all the other principles—is 
intended to serve as guidance for national 
legislators and is not a mere reproduction of certain 
provisions of either the Berne Convention or the 
Universal Copyright Convention, although it is true 
that it corresponds more closely to the more 
detailed provisions of the Berne Convention than 
to the more general ones of the Universal Copyright 
Convention. 
23. One delegation, while supporting Principle 
PHW8, referred to the right of display mentioned 
in point (ii) of paragraph ( 1 ) of Principle PHW8 
for which the international copyright conventions 
did not provide explicitly. Therefore, there were no 
provisions in the conventions concerning the 
possible exceptions to that right and, thus, 
paragraph ( 2 ) of the principle did not refer to any 
exception either. The delegation informed the 
Committee that, in the national law of its country, 
there was a particular exception to the right of 
display of the author of a photograph. The lawful 
owner of a copy of a photograph had the right to 
display or otherwise exhibit that copy publicly 
without the authorization of the author (see 
paragraph 68 of the report). 
24. A special exception in respect of the right of 
display and the right of exhibition seems to be 
justified along the lines of the solution mentioned 
in the preceding paragraph. Therefore, paragraph 
(2) of Principle PHW8 has been modified 
accordingly. 

The Role of the Ownership of the Original Copy of a 
Photographic Work 

25. At the meeting of the Committee, the views 
of the participants were divided about 
Alternative A and Alternative B of Principle PHW9 
and a third alternative—Alternative C—was also 
proposed according to which the author retained 
his economic rights in his work when the original 
copy (for example, the negative) was transferred to 
another person, unless otherwise provided in 
contract (see paragraphs 73 to 76 of the report). 

26. As proposed, a new Alternative C has been 
inserted in Principle PHW9, and Alternative B has 
been changed accordingly, namely, the text of 
Alternative C has been reproduced in it as its first 
sentence because it had been implicitly understood 
also in the original version of Alternative B that, 
unless otherwise provided in contract, the author is 
the original owner of economic rights. That is the 
basis on which the original Alternative B stated that 
economic rights should be considered to be 
transferred simultaneously with the transfer of the 
proprietary right in the original copy of the work. 
This statement has become the second sentence of 
Alternative B but has been changed as proposed at 
the meeting of the Committee (see paragraph 76 of 
the report), namely, the reference to the transfer of 
the economic rights has been replaced by a 
reference to the non-exclusive right of the 
transferee to do or authorize the acts covered by the 
economic rights. 

Term of Protection 

27. No change has been necessary in the English 
version of Principle PHW10. The French version, 
however, has been corrected, as proposed at the 
meeting of the Committee (see paragraph 80 of the 
report) to be brought into harmony with the 
original English version. 

(To be continued) 



STUDIES All 

Studies 

Recent Cases and Issues in Australian Copyright 

Susan BRIDGE' 

The purpose of this article is to comment on 
some of the Australian Government initiatives 
from the copyright owner's point of view as well as 
to discuss other important developments, cases and 
issues in Australian copyright law. 

Legislative Amendments 

Photocopying for teaching purposes 

The pioneering scheme for remunerated copying 
by educational institutions for teaching purposes 
that was introduced in 1980 has finally proved to 
be a success. Despite vehement resistance from the 
education sector in the early years, which saw legis- 
lation and litigation follow the failure of negotia- 
tion at almost every point, there is now a new spirit 
of cooperation. Voluntary agreements between 
Copyright Agency Limited (the authors' and pub- 
lishers' collecting society) and most educational in- 
stitutions and their representatives have been con- 
cluded. These agreements in effect streamline the 
complex mechanical provisions of the Copyright 
Act 1968. Over 2.4 million dollars have so far been 
collected from the educational institutions. It is 
expected that this figure will double by the end of 
the year as payments for 1988 and back payments 
for the previous four years are received for distribu- 
tion to copyright owners. 

Sadly, cooperation has been achieved only by 
abandoning the bravest feature of the legislative 
scheme—payment for actual use based on full rec- 
ords of copying by each institution. Sampling 
schemes agreed between the parties now serve to 
provide estimates of the amount of copying and the 
works copied. This means that the institutions are 
largely relieved of the burden of keeping records of 
copying and Copyright Agency Limited is relieved 
of the task of inspecting records in the 13,000 insti- 
tutions spread around the country. 

* Executive Officer and Principal Legal Officer, Austra- 
lian Copyright Council. 

This new flexibility is in contrast to the early his- 
tory of the scheme ( see G.C. O'Donnell, A Short 
Note on Anti-Copyright, Leksand Press, Sydney, 
1985). There have been two major court cases. The 
first, University of New South Wales v. Moorhouse 
( 1975) 133 CLR 1, was a landmark decision hold- 
ing a university liable for authorization of infringe- 
ment when copies were made on self-service photo- 
copying machines provided by the library without 
supervision or adequate warning notices. The sec- 
ond, Copyright Agency Limited v. Haines ( 1982 ) 42 
ALR 594, resulted in the recall for destruction of a 
memorandum issued by one Department of Educa- 
tion to school principals purporting to explain the 
1980 scheme but in fact attempting to undermine it 
with misleading instructions. Next there was a 
Copyright Tribunal hearing because the parties 
could not agree on the rate of equitable remunera- 
tion to be paid to copyright owners. The rate was 
set at two cents per copy per page. Under the new 
voluntary licenses, payment is calculated by mul- 
tiplying an agreed amount by the number of stu- 
dents enrolled in the institution. 

Following its success in negotiating voluntary 
agreements with the institutions based on, but sim- 
plifying, the statutory license scheme, Copyright 
Agency Limited is looking to extend its areas of 
operation by taking on additional areas of collec- 
tion. One area is the collection of payments due for 
copying in government departments and generally 
for the services of the Crown (section 183 of the 
Copyright Act ). 

Computers 

The 1984 amendments to the Copyright Act pro- 
vide for protection of computer programs by intro- 
ducing certain definitions and ancillary provi- 
sions. 

There is some doubt whether these amendments 
(hurriedly introduced before the High Court's deci- 
sion in the Apple litigation, Computer Edge v. Apple 
Computer Inc. (1986) 60 ALJR 313) will prove 
adequate to the task of protecting programs and 
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works stored in computer media and resolve all the 
difficulties raised in that case. For instance, the 
High Court in the Apple case (which was decided 
on the law prior to the 1984 amendments) consid- 
ered that the concept of reproduction involved "ob- 
jective visual similarity" between the work and the 
infringing work. Copying might involve a mechani- 
cal process such as loading a program from diskette 
into RAM or printing out a poem from diskette 
onto hard copy. It is not clear whether the High 
Court's interpretation of the term reproduction pre- 
cludes a finding that the copyright has been in- 
fringed because the requirement of visual similarity 
is not present. The 1984 amendments do not in- 
clude a definition of "reproduction" and accord- 
ingly may not overcome this problem. 

Some further disquiet results from the opinion 
of the then Chief Justice of the High Court who in 
the same case expressed the view that a literary 
work must be "in print or writing." In the end it is 
unlikely that this concept will operate to defeat the 
protection of computer programs because it is the 
clear intention of the Parliament in the 1984 
amendments that the Act does so. Arguably, how- 
ever, the creation of other works by keying them 
directly into a computer might fail the threshold 
test of writing and leave them open to the technical 
defense that they are not protected when created in 
this form, nor are they "reproduced" if pirated 
from the computer because of the lack of visual 
similarity. Some commentators have responded 
that this close analysis of the law is somewhat fanci- 
ful and unlikely to find favor with the courts, but 
some clarifying amendments might be necessary in 
the future. 

Other Policy Initiatives 

Audiovisual provisions 

The Attorney-General's Department conducted 
an extensive review of the audiovisual provisions of 
the Act and a number of important changes have 
been implemented or proposed. The most impor- 
tant, the blank tape royalty scheme, is outlined in 
the "Letter from Australia" which is published in 
the present issue of this review. 

This proposal is welcomed by the music indus- 
try. There is some concern, however, that the free- 
dom to copy will encourage the establishment of 
record rental outlets to provide cheap access to 
copyright material for home taping. To date the 
record rental industry has not really established 
itself in Australia and no legislative controls over 
rental have been introduced. 

In anticipation of the proposed scheme to enable 
educational institutions to copy from television 

along the same general lines as that for photocopy- 
ing, copyright interests are preparing to set up a 
film collecting society to collect and distribute pay- 
ments under the scheme. Once established, this 
society might also take a role in lobbying for the 
extension of the blank tape royalty scheme to vid- 
eotapes to compensate owners of copyright in au- 
diovisual material for home taping from televi- 
sion. 

Interaction between the Copyright Act and the 
Designs Act 

The Australian provisions are founded on the 
mutually exclusive protection of artistic works un- 
der either copyright or designs legislation. The posi- 
tion is similar to that under the United Kingdom 
law before 1968 (when section 10 of the UK Copy- 
right Act was included to permit dual protection). 

The provisions designed to prevent dual protec- 
tion, and indeed the whole of the interaction be- 
tween the Copyright Act and the Designs Act 1906, 
are very difficult to understand and interpret and 
have led to injustice and inequities. The most ur- 
gent problem is that many ordinary uses of visual 
art (for example, marketing the artwork on T-shirts 
or fabric) will deprive those works of the copyright 
protection which is clearly appropriate to them. 
The legislative insistence that these works be regis- 
tered under the Designs Act before protection is 
afforded ignores the reality that most visual artists 
are either unaware of the need to register or cannot 
aiford the registration fees. It also ignores the essen- 
tially industrial nature of the designs scheme which 
grants short-term monopoly rights in favor of the 
commissioning party rather than long-term exclu- 
sive rights for artists and their heirs. 

Disaffection with the present scheme of denying 
copyright protection to artistic works reproduced 
on articles (the result of section 77, Copyright Act) 
has been expressed by the judiciary as well as by 
artists' groups. A feature of some of the cases where 
section 77 provided a defense to copyright infringe- 
ment has been the willingness of the courts to pro- 
vide other avenues of legal redress, notably in ac- 
tions for passing off. These decisions provide a 
"backdoor" method of compensation to plaintiffs 
from the defendant copyists. In Hutchence v. South 
Seas Bubble Co Pty Ltd (1986) 6 IPR 473, the 
design used on a record cover and authorized T- 
shirts by the pop group INXS was copied by the 
defendants. Section 77 applied so that no copyright 
infringement action could be sustained, but the 
court held the defendants liable in passing off and 
misleading and deceptive conduct proscribed by 
section 52, Trade Practices Act 1974. In effect, the 
pop group were able to rely on the misappropria- 
tion of their reputation, although not the use of the 
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artistic work itself. This is unsatisfactory for the 
artist/designer and for less known plaintiffs gener- 
ally. The court in the INXS case criticized the pres- 
ent law, observing: 
... because the company chose to employ the design it had 
commissioned upon an article having functional utility, all 
other people are free, insofar as the law of copyright is con- 
cerned, to appropriate the design for their own commercial 
ends. In a practical sense it does not seem sufficient to say 
that the copyright owner might have obtained some protec- 
tion by registration under the Designs Act. It is hardly realis- 
tic to expect the creators of new designs for the ornamenta- 
tion of clothes, or those retaining them, to undertake each 
time the task of obtaining registration of the design. The fun- 
damental reasons for excepting industrial designs from the 
protection of copyright law are to avoid uncertainty in the 
industrial world and to avoid hindrance to the improvement 
of the design of manufactured articles. It is difficult to see 
that these reasons have much relevance to a two-dimensional 
artistic work printed onto clothing which, at a glance, will 
appear as somebody's original creation. On the other hand it 
might cogently be argued that the denial to such a work of 
copyright protection is a disincentive to the development of 
better design in this area. (Hutchence v. South Seas Bubble 
Co Pty Ltd ( 1986) 6 IPR 473 at 485.) 

One proposal to remedy this situation is to dis- 
tinguish artistic works that might be applied in two 
dimensions to the surface of articles from designs 
applied in three dimensions to industrial products 
such as mechanical spare parts. An amendment to 
permit full copyright protection being retained in 
the former case has been foreshadowed by the Gov- 
ernment. These amendments might also limit the 
copyright protection that is often available for in- 
dustrial products derived from copyright plans. 

The Copyright Law Review Committee 

The Copyright Law Review Committee (CLRC) 
is a committee of experts established to advise the 
Attorney-General on a number of important refer- 
ences—usually the more controversial issues. From 
the reports published to date, it is clear that the 
Committee is a conservative one, and copyright 
owners now have little expectation of bold reform 
proposals from this source. The two most impor- 
tant issues on which reports have been made con- 
cern performers' rights and moral rights. 

Performers rights 

There is presently no performers' protection leg- 
islation in Australia and Australia is not a member 
of the Rome Convention. 

The CLRC unanimously recommended the en- 
actment of certain minimum provisions it consid- 
ered necessary to enable Australia to accede to the 
Rome Convention. The Government has indicated 
its intention to act on this advice. 

Looking at the Committee's advice in more de- 
tail it recommended legislation to provide civil 
remedies and criminal penalties for the unautho- 
rized (bootleg) fixation of a live performance on a 
film or record, the broadcast of the live perfor- 
mance and certain uses of unauthorized fixations 
for commercial purposes. The reference to a com- 
mercial purpose in relation to the right to object to 
copying where the original fixation was made with- 
out consent would appear to be more restrictive 
than the minimum requirement in Article l.\(c){'\) 
of the Rome Convention. Similarly, the rights in 
Article 7A(c)(ii)lo prevent reproductions made for 
purposes different from those for which the per- 
formers gave consent is narrowly interpreted by the 
CLRC in recommending only a right to prevent a 
sound recording of a performance being used in a 
film without consent. In addition the CLRC recom- 
mended reliance on Article 19 to further restrict the 
rights of performers on film. 

A minority of the CLRC recommended that per- 
formers should be granted a copyright or similar 
property right in their performance. This aspect of 
the report is presently being considered by the Gov- 
ernment. 

Moral rights 

Australia is a place where you can cut up a 
Picasso and sell the little pieces for profit. This was 
done in 1986 by a company called Subdivision Art 
which purchased one of the 50 linocuts of Picasso's 
Trois femmes for around $ 13.000 and offered 500 
pieces of it each 25mm square for sale at $190 
each. 

The absence of moral rights legislation in Aus- 
tralia was considered by the CLRC but the Com- 
mittee was divided on the issue. A slim majority 
(5-4) recommended against legislation to recognize 
the right to integrity and the right of attribution 
(paternity). The Chairman of the Committee, 
Mr. Justice Sheppard, formed part of the minority 
in recommending in favor of legislative recognition 
of these rights. 

The Majority Report rejected the arguments for 
moral rights largely on the basis of perceived practi- 
cal problems, notably the apprehension that a huge 
number of trivial claims would sap the resources of 
the courts. The majority doubted the ability of the 
courts to adequately restrict the rights applying a 
criterion of "reasonableness," especially as the 
rights represent a "totally new concept in the Aus- 
tralian common law system." 

An example of the way in which the Australian 
courts might approach the issue, and incidentally a 
rebuttal of the suggestion that the concept is totally 
new, was seen in Crocker v. Papunya Tula Artists 
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Pty Ltd ( 1986) 5 IPR 526. That case was the first 
brought under the "false attribution" provisions of 
the Copyright Act, specifically the duty not to 
falsely represent a work as being the unaltered work 
of the author where that person knows that the 
work has been altered (section 191). 

In the Crocker case, the applicant was the author 
of an art catalog comprising photographs of paint- 
ings by Aboriginal artists from the Western Desert 
with a commentary and introduction by the author. 
The second edition of the book omitted the intro- 
duction. 

The Federal Court held that the duty to the 
author was not breached 
...unless an alteration is a material alteration having regard to 
the object with which the enactment was passed; and that 
which would be material in that sense would be an alteration 
which might affect the credit and reputation of the artists. 

The Copyright Act does not expressly include 
such a limitation (which a legislative adoption of 
Article 6bls of the Berne Convention might) but the 
judge adopted a commonsense test analogous to the 
test of reasonableness. 

The court rejected the claim of the author based 
on section 191 because it was not satisfied that in 
the circumstances the omission of the introduction 
could in any way affect the author's reputation. 

As to Australia's obligations under the Berne 
Convention, the Majority Report of the CLRC 
notes that it "is not aware of any criticism at the 
international level of Australia's present position." 

Some Important Cases 

Meaning of "in public" 

Rank Film Production Ltd v. Dodds (1983) 
2IPR 113 

This was a test case concerning the showing of 
films in motel rooms by transmitting them for a 
central vidéocassette recorder to televisions in 
guests' rooms. It was held that the performance was 
"in public." The provision of such facilities was 
part of the commercial arrangements between the 
motel proprietor and the guest who was in that 
character a member of the copyright owner's pub- 
lic. 

Authorization of infringement 

WEA International v. Hanimex (1987) AIPC II 
90-428 

The concept of authorization has proved of little 
utility in attempting to fix liability on manufactur- 
ers of copying equipment. In this case the defen- 
dants advertised the durability of their blank audio- 
tapes implying that the tape would not melt in the 

heat while the recordings of the plaintiffs copyright 
works on other brands of audiotape would suffer 
distortions. The basis of the claim was that the 
defendant authorized and encouraged the rerecord- 
ing of these works onto the defendant's brand of 
tape thereby infringing copyright. The authoriza- 
tion action was dismissed because it had not been 
shown that any unauthorized reproduction had in 
fact been made by any consumers. Accordingly, 
there could be no direct connection between the 
advertisement and an infringing act. 

Parallel importation 

Baileys v. Boccaccio ( 1986) 6 IPR 279 
The Australian Act provides that it is an in- 

fringement of copyright to import an article for sale 
where the importer knows that his making of the 
article in Australia would infringe copyright. In 
other words, the importation of both pirated and 
legitimately made copies requires the license of the 
copyright owner. 

In the Baileys case, the defendant imported from 
the Netherlands bottles of Baileys Original Irish 
Cream manufactured by the plaintiff. The plaintiff 
commenced the action to protect the interests of its 
exclusive distributor in Australia. The relevant 
copyright work was the drawing on the bottle's 
label. 

Applying the Australian case IPEC v. Time Life 
( 1977) 138 CLR 534, the court found for the plain- 
tiff on the copyright issue, rejecting the argument 
that the sale of goods without any express re- 
striction on their subsequent disposal amounted to 
an implied license to deal with them. The court did 
not accept the view that an exception to this propo- 
sition applied, nor was there any surrender of copy- 
right, where the purpose in creating the work was 
the use of it as a registered trademark. The princi- 
ple of non-derogation from grant outlined in Brit- 
ish Leyland v. Armstrong Patents (1986) 6 IPR 
102, and the implied warranty of quiet possession 
were also raised by the defendant but not accepted 
in this case. The implied license to repair under a 
patent ( see Solar Thompson Engineering v. Barton 
(1977) RPC 537) was also said to be an "imperfect 
analogy." 

The parallel importation provisions, and their 
possible anti-competitive effect, are being consid- 
ered by the Copyright Law Review Committee. It 
might be thought that invoking the importation 
provisions to protect an exclusive distribution ar- 
rangement in cases where the copyright work is 
ancillary to the article itself and in a non-copyright 
industry might undermine the arguments of book 
publishers and record producers in seeking to retain 
the provisions. 
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Aboriginal Folklore 

The Working Party on the Protection of Aborigi- 
nal Folklore reported in 1981. The Working Party 
examined the existing level of protection of Aborig- 
inal "traditions, observances, customs and beliefs 
as expressed in Aboriginal music, dance, craft, 
sculpture, painting, theater and literature.'" It re- 
commended radical and innovative changes to the 
present legal controls which the Working Party 
found to be inadequate. 

The Recommendations were: 
(a) That there be an Aboriginal Folklore Act 

to protect Aboriginal folklore by providing 
for: 

- prohibitions on  non-traditional  uses  of 
sacred-secret materials, 

- prohibitions  on  debasing,   mutilating or 
destructive uses, 

- payments to traditional owners when items 
were used for commercial purposes, 

- a system of clearances for prospective us- 
ers of items of folklore, 

- an Aboriginal Folklore Board to advise the 
Minister on policy matters, 

- a Commissioner for Aboriginal Folklore to 
issue clearances and negotiate payments. 

(b) That the Copyright Act be amended to en- 
sure the continuing freedom of customary 
users to exercise their customary rights in 
the use of items of Aboriginal folklore. 

(c) That the export of significant items of 
Aboriginal folklore should continue to be 
controlled. 

(d) That public comment be invited and that. 
in particular, detailed consultations be 
held with representatives of the Aboriginal 
people and with current users of Aborigi- 
nal folklore materials. 

Despite being referred to in the international 
copyright literature as "the Australian model" these 

recommendations have never been implemented, 
with the exception of limited controls over the 
export of articles of "cultural heritage." To date, 
the WIPO Model Provisions have not been consid- 
ered or implemented. 

Economic Importance of Copyright 

Following a number of similar studies overseas 
the Copyright Council published a study into the 
size and economic importance of the copyright- 
based industries in Australia. 

Copyright, An Economic Perspective was pub- 
lished in 1987 and estimated that the copyright- 
based industries have grown at twice the rate of the 
overall economy in Australia in the last five years 
and 3.1% of the gross domestic product represented 
"value added" in the industries themselves. The 
industries employ 3% of the workforce. 

Evaluations of economic importance serve as an 
additional justification for strong copyright laws, as 
an adjunct to the traditional cultural arguments. 

Conclusion 

The Australian Government has a good record 
of extensive consultation with copyright interests 
without allowing the difficulty of balancing these 
interests to retard the introduction of a number of 
important reforms. The approach has been to intro- 
duce change by installments rather than a full revi- 
sion of the Copyright Act. This approach has its 
disadvantages, but provided the impetus for reform 
can be maintained in a field that does not normally 
enjoy political priority the economic and cultural 
contribution of the copyright industries will be 
maintained. 
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Collective Administration of Copyrights and Neighboring Rights 
The Experience in the Federal Republic of Germany 

Margret MÖLLER* 

I. Introduction 

When the Federal Republic of Germany intro- 
duced, in 1966, a7 remuneration for home taping 
and the so-called public lending right and, in 1985, 
^remuneration for private photocopying, it coulé 
only do so because there was a well-established and 
well-functioning system of collecting societies to 
take care of the practical implementation of these 
new rights. 

Wherever we look today, the realization of au- 
thors' rights and of neighboring rights is pcacfaeatry* 
impossible without Â collective management of 
these rights. 

The reason is that through technical inventions 
like sound recording, broadcasting and now video, 
the use of protected works and performances, espe- 
cially by public performance, is not controllable by 
the individual right owner. And, as it is not con- 
trollable, it cannot be a tool for economic gain. No 
author is in a position to control the photocopies 
that are made of his work, nor to know where and 
how often his books are benrgflent, no composer or 
singer knows where and how often his melody or 
song is being broadcast, or where and how often a 
record with a melody or song is publicly per- 
formed. 

On the other hand, the commercial user is in no 
better position. The lawful use of a work requires 
the author's consent. But how shall a broadcaster or 
a discotheque owner negotiate with the thousands 
of right owners whose works they want to publicly 
perform or how shall schools or libraries obtain the 
consent of the right owners to photocopy or lend 
protected works? Or to give one last timely exam- 
ple: how could cable television operators acquire 
all these many rights which are necessary to law- 
fully distribute broadcasts by cable? 

The answer to the requirements both in regard 
to authors and to users is collective management. 

Thus it can be said that collective management 
is, in addition to the law which grants the material 
rights, and to the jurisdiction which correctly ap- 
plies the law and develops it, the third pillar on 
which authors' rights and neighboring rights rest. 

The rule of law and jurisdiction is obvious; the 
eminent part collective management plays in en- 

Ministerialrätin, Federal Ministry of Justice, Bonn. 

forcing copyright, however, still needs its adequate 
realization in practice. 

W1PO has to be thanked all the more for having 
taken up the subject and for having organized the 
International Forum on the Collective Administra- 
tion of Copyrights and Neighboring Rights in 
1986. 

II. Development of Collecting Societies 

1. Collecting societies first developed in France 
in the mid-nineteenth century as self-defense bod- 
ies of the authors. Although at that time it was still 
possible for authors themselves to assert and con- 
trol the right of reproduction and the right of distri- 
bution afforded to publishers as rights of utiliza- 
tion, such was no longer the case, however, in 
respect of the right of public performance that had 
been recognized by statutory law in France in 1791. 
It was hardly possible for an author to know where 
his theatrical works were being performed. This 
applied even more so to music since it was per- 
formed not only in opera houses or concert halls 
but also, for example, in restaurants and cafés. 

The performance of a piece of music in a Paris 
café in 1847 may be held to mark the birth of the 
collecting society as an idea. One evening in that 
year, the French composer Bourget, who was very 
popular at that time, visited the Paris café-concert 
Ambassadeurs on the Champs-Elysées. In the Am- 
bassadeurs, that evening, one of his successful 
pieces was played. Later, as the waiter brought 
Bourget the bill for his drink, Bourget offered to 
make a deal : the cost of his drink in return for the 
playing of his piece of music. No agreement was 
reached and the matter came before the court. The 
court decided in favor of the composer and ordered 
the director of the Ambassadeurs to refrain from 
playing Bourget's music without his consent. Thus. 
for the first time, the French Law of 1791, that had 
afforded authors an exclusive right to authorize the 
public performance of their works, had been as 
serted before the courts. Although this brought the 
authors a step further, in practice, however, it was 
not much help to them since individual composer^ 
and authors were not in a position to determine 
where and when their works were performed. In 
other words, they were unable to prohibit unautho 
rized performances of their works or to assert their 
claims to damages, nor could they conclude con 
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tracts with users for the performance of their works. 
Consequently, in 1851, authors, composers and 
publishers in France came together and founded 
the Société des auteurs, compositeurs et éditeurs de 
musique (SACEM) [Society of Authors, Composers 
and Music Publishers], that still exists today. This 
first collecting society jointly administered the per- 
forming rights of its members, that is to say it 
granted users such as theater companies, concert 
promoters or restaurants and cafés the performing 
rights in return for remuneration. SACEM may 
therefore be termed the first collecting society as we 
now understand this term. Further collecting soci- 
eties were set up in Italy (1882), Austria (1897). 
Spain (1899) and in other countries. In Germany, 
the first collecting society came into existence in 
1903. 

2. At present, there are nine collecting societies 
in the Federal Republic of Germany. The best 
known of these societies are the Musical Perform- 
ing and Mechanical Reproduction Rights Society 
(GEMA), which administers the rights of compos- 
ers, songwriters and music publishers; the literary 
collecting society VG Wort, that administers the 
rights of writers and publishers; the Society for the 
Administration of Neighbouring Rights (GVL), for 
the rights of performers and phonogram manufac- 
turers and the Bild-Kunst Collecting Society that 
looks after the rights of creators of fine art. Of the 
remaining collecting societies, four manage the 
rights of film and television producers and one the 
rights in musical editions. 

The legal forms in which the collecting societies 
operate are varied. GEMA, VG Wort and Bild- 
Kunst have adopted the legal form of an economic 
association, whereas GVL is a limited liability com- 
pany, a form that has also been chosen by the 
remaining collecting societies. 

The nature of collecting societies as self-sup- 
porting mechanisms of authors has been main- 
tained up to the present in the organization of the 
German collecting societies: a collecting society is 
not a business undertaking independent of the own- 
ers of rights, that collects claims in return for pay- 
ment, as in the case of debt-collecting agencies that 
pursue claims for others. They are in fact associa- 
tions of authors and/or owners of neighboring 
rights who jointly administer those rights. The au- 
thors and owners of neighboring rights assign the 
exercise of certain economic rights to the collecting 
society as a fiduciary. The collecting society then 
concludes contracts with users in exercising the 
rights that have been assigned to it and collects the 
remuneration. 

The distribution of the remuneration is also in 
the hands of the collecting society. The advantages 
of this self-supporting system are obvious: the rev- 

enue—less administrative costs—accrues to the au- 
thors alone, whereas any firm that was independent 
of the authors would have to be paid for its ser- 
vices. 

III. Operations of Collecting Societies 

Although the need for collecting societies has 
been fully recognized, they have not always been 
able to assert themselves in practice, either because 
collecting societies have not yet been set up or 
because they are not yet effectively in operation. 
The reason may lie in the fact that, although the 
need for collecting societies is quite clear, applica- 
tion in practice in the ever more complex context of 
practical life, which also affects the management of 
copyrights, renders more arduous the tasks of col- 
lecting societies. The setting up and activity of col- 
lecting societies raises a whole series of questions 
that need a reply if collecting societies are to work 
to the greater benefit of authors, and also that of 
users. 

The basic questions are: 
- Which rights should be administered by col- 

lecting societies? 
- Should rights be subjected to compulsory ad- 

ministration by a collecting society or should it be 
left to the authors to assign their rights on a volun- 
tary basis for administration by a collecting soci- 
ety? 

- Should collecting societies be organized under 
private law or are State agencies to be preferred? 

- Should there be one or more collecting soci- 
eties? 

- Should private law collecting societies be sub- 
ject to State supervision? 

1. The question as to which rights should be 
administered by a collecting society is relatively 
easy to answer: put in a nutshell, as few rights as 
possible and as many rights as necessary. 

1.1 Even today, in our modern society, there 
still exist rights that can be managed and marketed 
without difficulty by the author himself. For in- 
stance, an author is quite able to negotiate himself 
with a publisher on the matter of publication or 
with a film producer as to the film adaptation of his 
book. 

Likewise, a painter can sell his pictures directly 
or through a gallery to his public. These are typical 
instances of the individual exercise of authors' 
rights where administration by a collecting society 
is neither necessary for the author nor to be recom- 
mended; indeed in some circumstances it can even 
be to his disadvantage. For example, an author is 
best able to decide whether the fee offered is accept 
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able and adequate. He can decide, for instance, to 
let his work be published for a lower fee in a smaller 
publishing house, but which stands in higher liter- 
ary esteem. It would be asking too much of a col- 
lecting society to take such considerations into ac- 
count. Likewise, the author of a script is alone able 
to decide whether he can agree or not to changes 
made by the producer. These few examples suffice 
to show that it would be asking too much of collect- 
ing societies to require that they individually ad- 
minister certain types of rights. The collecting so- 
cieties are geared to the collective administration of 
a large number of rights. Satisfactory administra- 
tion of individual rights would call for a consider- 
ably inflated administrative apparatus, thus making 
the administration of rights financially disadvanta- 
geous. The exercise of the author's moral rights, in 
particular, would be likely to create problems for 
the collecting societies. 

The assistance of the collecting societies is 
equally unnecessary in the assertion of what are 
known as grand rights (grands droits), that is to say 
stage performances and broadcasts of dramatic 
works. These grand rights are not, however, gener- 
ally administered by the author himself, but by his 
theatrical publisher. The theatrical publisher looks 
after the rights of his authors individually, contrary 
to the collecting societies. 

In my view, the Tunis Model Law on Copyright 
for developing countries goes too far in Section 14 
when it stipulates that all rights should be adminis- 
tered by authors' organizations. It is certainly true 
that authors in the developing countries lack 
experience in the administration of their rights and 
are therefore particularly vulnerable. However, 
there is no reason for an author not to learn how to 
negotiate himself with a publisher on the publica- 
tion of his book or with a theater on the perfor- 
mance of one of his plays. Where authors in the 
developing countries lack the necessary know-how 
for marketing their works in the best possible way, 
the authors' organizations should assume an advi- 
sory function. Such advice could prepare the au- 
thors for effectively administering their own indi- 
vidual rights. 

1.2 As previously mentioned, it was already im- 
possible, in the middle of the preceding century and 
in a comparatively small market for the utilization 
of copyright works, for the authors of musical 
works to effectively control the performance of 
their works, except in the case of theatrical perfor- 
mance (grands droits). How much more is this the 
case today. For example, anyone can buy records 
and then hire them out, use them for playing in a 
discotheque or even compile radio programs with 
them. Likewise, music can be played live in concert 
halls, discotheques, on radio and television, with- 

out the composer or the artist having the slightest 
possibility of controlling all such performances. 
This lies in the very nature of artistic creation. As 
soon as it sees the light of day, everyone can take it 
up and do what they please with it. A work can be 
utilized simultaneously in a multitude of places. 

For those types of utilization, which are known 
as the petits droits by comparison with the grands 
droits (direct public performances, that are not 
stage performances, the broadcasting of such per- 
formances and public performances or broadcast- 
ing by means of videograms and phonograms), it is 
essential that they be administered by a collecting 
society. 

This is not only the case for the author, in order 
that he may exploit his works economically, but 
just as much so for the users of the works since it 
would otherwise be impossible to acquire the indi- 
vidual rights in respect of such petits droits. 

2. The question arises, in respect of those rights 
that can only be administered effectively by collect- 
ing societies, whether the lawmaker should impose 
their administration by a collecting society or 
whether it is preferable to allow the authors to 
assign their rights voluntarily to a collecting soci- 
ety. 

The classical examples of large-scale exploita- 
tion of works such as the performing rights for the 
so-called petits droits, the right of public reproduc- 
tion by mechanical means and what is known as the 
minor broadcasting rights are traditionally admin- 
istered by collecting societies although, as in the 
Federal Republic of Germany, not stipulated by the 
copyright legislation. Rights are assigned volun- 
tarily and comprehensively in these cases since the 
authors rightly acknowledge that it would be impos- 
sible for them to market their rights themselves and 
obtain remuneration for the use of their works. 

More recently, the German lawmaker has begun 
to lay down as a rule the obligation of administra- 
tion by a collecting society for rights in respect oi 
large-scale utilizations. This is the case, for exam 
pie, in respect of the public lending right, of tht 
remuneration for private copying of videogram s 
and phonograms, of the remuneration for photo 
copying and of the droit de suite. In all such cases 
individual administration by  the owner of the 
rights himself would be altogether impossible fo 
practical reasons. 

Where individual administration by the owne; 
of rights is not possible in practice, a statutory obli 
gation for a collecting society would appear reason 
able. The statutory obligation for administration 
through a collecting society in respect of specific 
claims in fact puts the legislator in a position to 
further facilitate the administration of such claims 
Thus, the Act Dealing with the Administration ol 
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Copyright and Related Rights of September 9, 
1965, of the Federal Republic of Germany (herein- 
after: Copyright Administration Law), contains in 
its Article 13b a presumption according to which 
the collecting society is entitled to assert the claim 
for remuneration in respect of public lending rights, 
blank cassette remuneration and remuneration for 
photocopying. That means that the collecting soci- 
ety is not required, in respect of photocopying 
remuneration for example, to prove to the user that 
it administers the rights of a given author. In fact 
this is a statutory presumption. This presumption 
can only be countered by the user if he proves that 
the specific right has not been assigned to the col- 
lecting society. This reversal of the onus of proof is 
of great help in asserting claims for remuneration. 

The courts had already acknowledged such a 
presumption in favor of GEMA. That presumption 
derived from the factual monopoly enjoyed by 
GEMA for many years. In the case of new types of 
claims and in the absence of an obligation in re- 
spect of collecting societies, such a presumption 
could only develop on the basis of actual circum- 
stances as time went on. It is therefore of advantage 
for the assertion of authors' rights in large-scale 
utilizations for the legislator to make a collecting 
society compulsory and to afford the collecting so- 
cieties a statutory presumption of entitlement. 

However, the advantage enjoyed by the collect- 
ing societies as a result of the statutory presump- 
tion that they are authorized to assert those claims 
for remuneration may not act to the disadvantage 
of the users, for instance because a number of col- 
lecting societies administer rights on the same stat- 
utory basis. The presumption of entitlement ap- 
plies, therefore, under the Copyright Administra- 
tion Law, in cases where more than one collecting 
society is entitled to assert the right, only if the col- 
lecting societies act jointly. 

One example of this is what is known as the 
blank cassette remuneration. Such remuneration 
may be claimed by the composers, songwriters and 
music publishers that belong to GEMA, the per- 
formers and phonogram producers represented by 
GVL and also the authors of literary works repre- 
sented by VG Wort. Where they wish to take legal 
action against a user who is unwilling to pay, they 
must do so jointly if they wish to claim the pre- 
sumption of entitlement to assert the right to blank 
cassette remuneration. 

3. The question whether collecting societies re- 
sponsible for the tasks described above should be 
organized under private law or whether State insti- 
tutions should be entrusted with those tasks is an- 
swered in various ways. 

In the Federal Republic of Germany, adminis- 
tration by State authorities or agencies has not been 

envisaged. This results from the fact that copyright 
forms part of private law and that the Federal 
Republic of Germany is a country with a free mar- 
ket economy and is therefore not familiar with the 
State administration and management of private 
rights. 

4. The most important question is probably 
whether just a single collecting society should be 
authorized for each category of rights or claims, or 
whether a number of collecting societies can oper- 
ate in the same field without harm. 

4.1 Experience has shown in the case of today's 
large-scale uses of works protected by copyright— 
such as home taping or public performance—that 
to group all rights in the hands of one collecting 
society is not only desirable but is generally neces- 
sary. This serves the interests of both the creators 
and the users. The prime example is provided by 
the right of public performance that without a mo- 
nopoly—whether de jure or de facto—of one col- 
lecting society would hardly be assertable with any 
economic success for the authors. The bigger a col- 
lecting society, the more economically it can super- 
vise the application of the rights assigned to it and 
collect the remuneration. Only a collecting society 
having a de jure or de facto monopoly can enjoy the 
presumption of entitlement that will facilitate the 
assertion of claims before the courts. 

De facto monopolies have emerged in the Fed- 
eral Republic of Germany both for collecting soci- 
eties according to categories of owners of rights— 
GVL for performers, GEMA for authors—or ac- 
cording to the fields of exploitation of rights, such 
as GEMA which represents not only the composers 
of musical works but also the textwriters where 
these are not represented by VG Wort. 

Originally there were two collecting societies 
that administered the rights of authors of literary 
works, VG Wort and VG Wissenschaft. However, 
these two societies merged in 1978 since experience 
had shown that the optimum administration of the 
rights in literary works could only be ensured by a 
de facto monopoly. 

However, the exploitation of film rights is in fact 
dealt with in the Federal Republic of Germany by 
five collecting societies at the moment, although a 
certain degree of demarcation operates between 
their fields of activity. For instance, one collecting 
society administers only the rights in erotic films. 
The Bild-Kunst collecting society, first set up as a 
society of fine arts creators, administers the rights 
of what is known as the new German film. A 
further society looks after the rights in television 
productions, and thus administers no rights in cine- 
matographic films. The rights in old German films 
and in films from the United States of America are 
asserted by a further collecting society. 
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Although the areas of administration are demar- 
cated to some extent, this multiplication not only 
makes administration considerably more difficult, 
but also means that the administrative costs are a 
multiple of what they would be if the administra- 
tion was carried out by a single collecting society. 

4.2 On the other hand, a concentration of au- 
thors' rights in the hands of one collecting society 
can lead to a degree of power that brings certain 
dangers with it. This is particularly the case where 
reciprocal agreements have additionally been con- 
cluded with foreign collecting societies, with the 
result that one collecting society may possess what 
is practically a "worldwide monopoly" for its area 
of activity at national level. An abuse is conceiv- 
able, for example, if a collecting society refuses to 
look after the rights of given authors or given own- 
ers of neighboring rights and thereby causes consid- 
erable economic harm to them since they will not 
generally be in a position to administer their rights 
themselves. The owners of rights often entrust the 
essential part of their assets to the collecting society 
when they assign the exercise of their rights and it 
must therefore be ensured that those assets are 
administered in a proper form, that the authors suf- 
fer no prejudice and that the remuneration col- 
lected is fairly distributed. 

4.3 A monopoly not only has inherent dangers 
for authors and owners of neighboring rights, but 
also for users. For instance, a collecting society can 
exploit its monopoly by demanding excessive remu- 
neration from users, for instance broadcasting orga- 
nizations, discotheques, restaurants, and the like, 
or even by refusing altogether to grant licenses. 

4.4 Nevertheless, the possible risks of a de jure 
or de facto monopoly of the collecting societies 
should not lead to the prohibition of such monopo- 
lies. On the contrary, the legislator should counter 
the possible dangers by means of appropriate statu- 
tory measures to ensure that both authors and users 
can enjoy the undisputed advantages of a monop- 
oly. 

When the Copyright Law was revised in 1965 in 
the Federal Republic of Germany, the first inten- 
tion was to introduce a statutory monopoly for the 
collecting societies. This idea was finally dropped 
in view of constitutional obstacles since the free- 
dom of professional occupation under Article 12 of 
the Constitution constitutes a fundamental right 
permitting any lawful activity to be taken up. 

Even though German law does not provide for a 
de jure monopoly for the administration of certain 
types of rights, the lawmaker nevertheless assumed 
that in practice, in view of actual conditions and 
needs, de facto monopolies of individual collecting 
societies would emerge. Therefore, statutory provi- 
sions were made that clearly define the rights and 

obligations of the collecting societies and provide 
for State supervision in order to counter the dan- 
gers identified in a monopoly. 

5. The rights and obligations of collecting soci- 
eties and their supervision are regulated in the Fed- 
eral Republic of Germany in the Copyright Admin- 
istration Law. The supervising authority is the Ger- 
man Patent Office. 

5.1 It is essential for the security of authors and 
owners of neighboring rights that such controls 
should exist as from the very outset and that a col- 
lecting society may not be set up unless certain con- 
ditions are fulfilled. The first measure to be taken 
by a supervising authority is therefore to issue the 
authorization to operate a collecting society. Under 
Article 1 of the Copyright Administration Law, the 
operation of a collecting society must be approved 
by the supervising authority. The applicant request- 
ing authorization to set up a collecting society must 
submit the following documents to the supervising 
authority (Article 2 of the Law): 

- the articles of association of the collecting soci- 
ety, 

- the list of names, addresses and nationalities of 
the persons entitled by law or by the articles to rep- 
resent the collecting society, 

- a statement as to the number of persons who 
have charged the collecting society with the admin 
istration of their economic rights, including both 
rights of authorization and rights to remuneration. 

- a statement as to the number and economic 
significance of the rights and claims entrusted to 
the collecting society for administration. 

The purpose of those particulars is to enable th( 
supervising authority to ascertain whether person^ 
nominated to represent the collecting society are 
reliable and can therefore be entrusted with admin 
istering the economic interests of the authors anc 
owners of neighboring rights. Since the rights ad 
ministered by a collecting society frequently const: 
tute essential assets of the authors, it is importan 
that the persons entitled to represent the society ar 
utterly reliable. It is just as important to verify tha 
the economic basis of the collecting society wil. 
allow an effective administration of the assigne 
rights and claims. The explanatory statement to th 
Copyright Administration Law mentions in partit 
ular, in this context, that the collecting socic- 
should possess the necessary means and the appi < 
priate system of control in order to effectively ac 
minister certain rights. In practice, this means th: 
the collecting society must either possess itself th 
necessary premises and technical and staff facilitk 
in order to administer the rights or that it ensure 
by contract that another collecting society admin in- 
ters those rights, i.e. grants rights and collects th 
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remuneration. In such a case, the first collecting 
society would maintain the task of distributing the 
remuneration to its members. 

In the explanatory statement to the Copyright 
Administration Law, reference is further made to 
the significance of reciprocal agreements with for- 
eign collecting societies. It is held that effective 
exploitation will only be possible if authorizations 
can also be granted for countries abroad. 

Obviously, the economic conditions can only be 
assessed with respect to the future. Nevertheless, at 
least a minimum of commercial facilities ensuring 
that the collecting society can operate must already 
be available at the time of the authorization. 

The supervising authority refuses authorization 
to operate a collecting society in cases where 

- the articles of association of the society do not 
conform with the statutory requirements, 

- there is reason to believe that a person entitled 
to represent the collecting society does not possess 
the necessary reliability, 

- the economic basis of the society does not 
make it probable that the rights and claims en- 
trusted to it can be effectively administered. 

5.2 The conditions for granting authorization to 
operate a collecting society continue to apply for as 
long as the society exists. If a society no longer com- 
plies with even one only of the conditions, the 
authorization is withdrawn. This is also the case if 
there is a reason for refusing authorization that was 
not known at the time authorization was granted. 
If, for instance, a person entitled to represent the 
society has been found guilty of fraudulent bank- 
ruptcy, it will hardly be possible to consider that 
that person possesses the necessary reliability for 
representing the society. If such a fact only becomes 
known after authorization has been given, it will 
then be withdrawn. 

Additionally, authorization must be withdrawn 
if the collecting society repeatedly acts contrary to 
its statutory obligations despite warning by the su- 
pervising authority. For instance, in the Federal 
Republic of Germany, a collecting society is obliged 
under the Copyright Administration Law to draw 
up a fixed plan of distribution for the collected 
remuneration in order to exclude any arbitrary act 
during distribution. Where a collecting society fails 
to comply with this obligation despite repeated 
warnings from the supervising authority, the autho- 
rization to operate will be withdrawn from the soci- 
ety. 

5.3 As already mentioned, the collecting soci- 
eties have rights and obligations not only in respect 
of those persons whose rights they administer, that 
is to say the authors and owners of neighboring 
rights, but also in respect of the users. In both cases 
steps must be taken to ensure that a collecting soci- 

ety cannot misuse its de jure or de facto monop- 
oly. 

Obligations of the Collecting Societies in Respect 
of the Authors and Owners of Neighboring Rights 

5.3.1 An obligation imposed on the collecting 
societies in respect of the administration of rights is 
advisable. For instance, Article 6 of the Law stipu- 
lates that a collecting society is required to adminis- 
ter on equitable terms the rights and claims be- 
longing to its area of activity on demand by the 
entitled person if effective administration of the 
rights and claims is not otherwise possible. Such a 
provision is an obvious necessity in the case of a de 
jure monopoly of the collecting societies. A desir- 
able de facto monopoly also makes such a provision 
essential. It would be impossible nowadays in any 
country in the world for the individual author to 
administer his right of public performance himself 
even where the law does not lay down the compul- 
sory use of a collecting society. In other words, if an 
author was refused administration of such a right 
by a collecting society, he would be completely 
deprived of his right in practice. His statutory right 
of exploitation could not in fact be implemented. 

5.3.2 The establishment of a distribution plan 
should constitute a further essential and unre- 
nounceable obligation of a collecting society. This 
means that each entitled person should be aware of 
the bases on which his share of the total revenue is 
calculated and the bases on which the income is 
distributed overall. Such a distribution plan is par- 
ticularly important in the case of today's mass uses 
since it is not always possible, for practical reasons, 
to individually assess each individual use of a work. 
On the other hand, the individual claims that the 
law affords to the entitled person must be preserved 
to the greatest possible extent. The societies there- 
fore collect the remuneration on the basis of empir- 
ical data and those empirical data should also be 
used as a basis for distributing the overall income. 

In many cases, collecting societies are also en- 
trusted, to some extent, with welfare tasks. They are 
required to set up, out of their revenue, a welfare 
fund to provide support for aged, ill or needy 
authors or owners of neighboring rights. 

Since the members of a collecting society orga- 
nized under private law can independently decide 
on their claims to remuneration, they may also 
decide that a part of the revenue from remunera- 
tion should be put aside for welfare purposes such 
as an old-age pension or health insurance, for in- 
stance. 

In that respect, it is, in the case of collecting 
societies in countries that are members of the Berne 
Convention or of the Universal Copyright Conven- 
tion, important to respect the principle of national 
treatment. 
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5.3.3 Article 9 of the Copyright Administration 
Law further imposes on collecting societies the obli- 
gation to render accounts. Immediately on comple- 
tion of the financial year, a collecting society must 
establish the balance sheet and profit-and-loss ac- 
count for the expired year of operation, together 
with an annual report. 

The balance sheet and the annual report must be 
published within eight months, at the latest, of 
completion of the financial year in the Official Ga- 
zette of the Federal Government (Bundesanzeiger). 
This obligation is important for assessing the eco- 
nomic situation of the collecting society. A negative 
balance shown by the annual accounts could consti- 
tute grounds for the supervising authority to inter- 
vene. If the economic basis for operating the col- 
lecting society were no longer to be guaranteed, 
then the authorization would have to be with- 
drawn. 

5.4 The collecting societies are also subject to 
obligations in respect of users and exploiters of pro- 
tected works. 

5.4.1 In order to counterbalance the desired 
monopoly of a collecting society, Article 11 of the 
Law introduces an obligation to conclude contracts 
in relation to users and exploiters. Under that pro- 
vision, each collecting society is required, with re- 
spect to the rights administered by it, to grant rights 
of use or authorizations to any person on equitable 
terms. This obligation to contract is absolutely es- 
sential in order to protect society against the possi- 
ble drawbacks of a monopoly. For instance, a col- 
lecting society cannot be allowed to refuse to grant 
musical rights to one discotheque and at the same 
time grant them to a neighboring establishment. 

Even where a number of collecting societies 
operate simultaneously for one category of rights, 
each of those societies enjoys a monopoly situation 
for the rights it represents. Where one of the socie- 
ties refuses to grant a user the rights it administers 
or sets inacceptable conditions, the possibility for 
the user of turning to another society does not help 
him since that society can only offer the rights of 
other authors or owners of neighboring rights, 
whose works or performances are perhaps unsuited 
to the purposes of the user. For instance, where a 
promoter wishes to organize a religious concert, it 
is of no help to him if performing rights for pop 
music are offered to him in lieu of rights for church 
music. 

On the one hand, Article 11 of the Law requires 
the collecting societies to grant rights to use works; 
on the other hand, however, it may be difficult to 
reach agreement on the amount of the remunera- 
tion. To prevent a collecting society from using this 
fact as a pretext for refusing authorization to use, 

Article 11 ( 2 ) of the Copyright Administration Law 
lays down that the right to use will be deemed 
granted if the remuneration demanded by the col- 
lecting society has been paid without reservation or 
has been deposited in its favor. Where the user con- 
siders that he has paid too much, he must then pur- 
sue his rights in the courts. 

5.4.2 Collecting societies grant rights for a mul- 
tiplicity of similar uses. For instance, rights of pub- 
lic performance of music are granted for bars, 
events organized by associations and firms, for per- 
formance in discotheques, restaurants and hotels. 
These are all basically similar operations that differ 
solely in their extent and duration. It must there- 
fore be ensured that these similar uses are granted 
to users in accordance with the same criteria and 
under the same conditions. To charge different 
prices to undertakings in comparable areas would 
otherwise lead to a distortion of competition. In 
this case also, the lawmaker must act and require 
the collecting societies to establish schedules of 
charges for the rights and claims that they adminis- 
ter. Article 13 of the Copyright Administration Law 
requires collecting societies to establish schedules 
of charges and to publish those charges, together 
with any changes, in the Bundesanzeiger. The Law 
also provides an orientation for calculating the 
schedules of charges. Article 13(3) requires charges 
to be calculated as a rule on the basis of the pecu- 
niary advantages obtained from exploitation. When 
calculating the charges, the proportion of the utili- 
zation of a work in the total exploitation operation 
must be taken into appropriate account. This 
means that the charges for public performance may 
be calculated, for example, on the basis of the 
entrance tickets that have been sold and on the pro- 
portion of the protected works that have been per- 
formed. 

5.4.3 A further simplification for the manage- 
ment of large-scale uses is the obligation contained 
in the Copyright Administration Law for collecting 
societies to conclude inclusive contracts (frame- 
work contracts). Article 12 requires of the collect- 
ing societies that they conclude inclusive contracts 
on equitable terms with associations whose mem- 
bers exploit copyrighted works or performances or 
that are required to pay copyright remuneration 
under statutory licenses, with respect to the rights 
administered by the society. One such association 
of users in the Federal Republic of Germany is, for 
instance, the Hotel and Restaurant Association. 
GEMA has "concluded an inclusive contract with 
that Association, laying down the basic conditions 
for the use of protected musical works by members 
of the Hotel and Restaurant Association. The res- 
taurants and hotels belonging to the Association 
can then refer in their individual contracts with 
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GEMA to the schedule of charges negotiated under 
the inclusive contract. 

It is advantageous for both the collecting soci- 
eties and the associations of users to conclude in- 
clusive contracts. For the collecting society, the ad- 
vantage lies in a simplification of their administra- 
tion. Since the charges and other basic conditions 
are already laid down in the inclusive contract, 
individual contracts can be concluded without 
time-consuming negotiations, by means of stan- 
dard contracts. This simplification of the adminis- 
tration saves costs, which in turn benefits the users. 
As a rule, lower rates of remuneration are nego- 
tiated under inclusive contracts and these may be 
up to 20% lower than the usual individual charges. 
In return for this preferential tariff, the associations 
of users frequently assist the collecting societies in 
managing and supervising the individual acts of 
use. For instance, they provide the collecting soci- 
eties with lists of their members and they ensure 
that their members respect their obligations vis-à- 
vis the collecting society. 

An inclusive contract is only binding as between 
the collecting society and the association of users. 
An individual member may also conclude an indi- 
vidual contract with different conditions. It is 
therefore important that the association of users 
should persuade its members to accept the condi- 
tions agreed under the inclusive contract. In fact, 
since inclusive contracts generally offer more favor- 
able conditions than individual contracts, they are 
well accepted in practice. 

5.5 Irrespective of the fact whether the collect- 
ing societies enjoy a monopoly or not, their activi- 
ties—where they are organized under private law— 
should be supervised by the State authorities. The 
operation of collecting societies makes them alto- 
gether comparable with banks, building societies or 
insurance firms that also administer the financial 
assets of others on a large scale and that—in the 
Federal Republic of Germany at least—are also 
subject to supervision. 

Two essential elements of supervision have al- 
ready been mentioned, that is to say the authoriza- 
tion to take up activity and withdrawal of the 
authorization. Withdrawal is the most powerful 
arm available to the supervising authority in re- 
spect of a collecting society. 

As soon as a collecting society has obtained au- 
thorization to operate, supervision is exercised by 
means of a permanent review of the compliance 
with the statutory requirements. In order to do so. 
the supervising authority needs to be informed as 
to the development of the collecting society, its 
activities and the operations within the society. The 
supervising authority obtains the necessary infor- 
mation in part from the annual accounts and in 

part by communication from the collecting society 
itself. For instance, the collecting societies are re- 
quired to notify the supervising authority of any 
change in the persons entitled to represent it either 
on the basis of law or of their articles of association 
as a result of Article 20 of the Copyright Adminis- 
tration Law. Additionally, the supervising authority 
must be immediately informed in writing of 

- any amendment to the articles of association, 
- the schedule of charges and any alteration to 

it, 
- agreements with foreign collecting societies, 
- decisions of the assembly of members, of the 

supervisory board or advisory board and of all 
committees, 

- the balance sheet, annual report and the audi- 
tor's report, and 

- decisions in judicial and administration proce- 
dures to which the society is a party. 

Using these data, the supervising authority is 
already able to obtain a good idea of the situation 
of a collecting society. Additionally, the supervising 
authority can at all times require information on 
any matters concerning the conduct of business and 
require to see the society's books or any other busi- 
ness documents under Article 19 of the Law. That 
same Article further gives the supervising authority 
access to any assembly of members and to meetings 
of the supervisory board or advisory board. 

Should the supervising authority discover irregu- 
larities in the operation of the collecting society, it 
is essential that it should have the necessary means 
of intervening. The most powerful means is cer- 
tainly constituted by withdrawal of the authoriza- 
tion after warnings have not been heeded. Under 
the law of the Federal Republic of Germany, the 
supervising authority has also the right to terminate 
the appointment of executives. However, both 
these steps must be motivated by serious irregulari- 
ties that would probably be sufficient to call into 
question the very existence of the collecting society 
concerned. 

Before the supervising authority can take either 
of these measures, it must instruct the collecting 
society, by means of orders (instructions), to re- 
spect its obligations. These instructions constitute 
administrative acts enforceable in accordance with 
the provisions of the Law on Administrative En- 
forcement. The measures laid down in that Law are 
substitute execution, penalties and direct coercion. 
In the explanatory statement to the Copyright Ad- 
ministration Law it is said that, as a rule, only pen- 
alties (10,000 DM) will be applicable. However, 
the other measures are not excluded. Thus, if action 
on the part of the supervising authority, e.g. dismis- 
sal of a manager and appointment of a new one, can 
make it possible to avoid withdrawing the authori- 
zation to operate the collecting society, substitute 
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execution by the supervising authority would cer- 
tainly be preferable to dissolution of the collecting 
society. 

IV. Conclusions 

To conclude, it may be said that authors' rights 
in respect of the present-day large-scale uses of 
protected works could not be asserted without col- 
lecting societies. The setting up of such societies, 

where not required by statute, should at least be 
promoted by the State. In so doing, a monopoly 
should be aimed at for each collecting society ad- 
ministering given categories of works, types of uses 
or performances. 

The rights and obligations of collecting societies 
with respect to the owners of rights and also to 
users must be laid down and compliance with those 
requirements supervised by a State authority. 

(WIPO translation) 
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Correspondence 

Letter from Australia 

Lauren HONCOPE* 

The blank tape royalty announced by the Deputy 
Prime Minister and Attorney-General, the Honor- 
able Mr. L.F. Bowen MP, on May 24, 1988, is the 
most recent in an impressive list of copyright re- 
forms which have occurred in this country' in the 
years since the last "Letter from Australia" ap- 
peared in this journal.2 From Professor Dennis 
Pearce, that "Letter" dealt with the Report, by the 
Australian Copyright Committee of the time, 
chaired by Mr. Justice Franki, on reprography 
(photocopying). 

This "Letter" will provide an overview of legis- 
lation passed and other major policy initiatives 
taken by Government since Professor Pearce's 
"Letter," starting with amendments to the Copy- 
right Act 1968 ("the Act") following the Franki 
Reprography Report. 

Legislation, 1980-1986 

Reprography. The Act was amended3 in 1980 to 
implement the recommendations of the Franki 
Committee. Significantly a statutory license for 
educational institutions to copy, for teaching pur- 
poses, print materials in return for payment of 
equitable remuneration, was introduced.4 Educa- 
tional institutions were also permitted to multiple 
copy in substantial portions of works.5 Institutions 
assisting the print handicapped were licensed by 
statute, again in return for equitable remuneration, 

* International Trade Law and Intellectual Property 
Branch,1 Business Affairs Division, Attorney-General's De- 
partment, Canberra, Australia. 

1 The "Letter" draws on work done by several Branch 
officers in addition to the writer, in particular the former 
Senior Assistant Secretary, Mr. Ian Govcy; Mr. Ross Burns, 
Ms. Véronique Ingram, Ms. Helen Daniels, Mr. Philip Crisp, 
Mr. Bob Eagers and Mr. Peter Treyde. 

2 Copyright, 1977, pp. 96 to 100 (hereafter referred to as 
•'Letter, 1977"). 

3 Act No. 154 of 1980. 
4 "Letter, 1977," p. 98; now sections 53B and 53C, Copy- 

right Act 1968 ("the Act"). 
5 Ibid., p. 100; now section 53A, the Act. 

to make "talking books," Braille and large-print 
versions of literary and dramatic works.6 Further, 
fair dealing with works for research or study was 
clarified,7 and the rights of libraries to copy in cer- 
tain limited circumstances were amended.8 Users of 
photocopy machines in libraries were made solely 
responsible for any copyright infringement occur- 
ring, provided clear notices were displayed inform- 
ing users of the requirements of the Act.9 Copying 
of Crown materials such as legislation and judg- 
ments was made lawful.10 Finally, piracy penalties 
were increased. 

The amendments in the area of reprography, 
arguably, were ground breaking. A collecting soci- 
ety, Copyright Agency Limited (CAL), was formed 
to inspect records of photocopying in institutions, 
seek an equitable remuneration rate from the Copy- 
right Tribunal (two cents a page is the current rate), 
and collect payments due. 

The experience gained by printed works' copy- 
right owners with this statutory license has, it is 
clear, been invaluable. In a country as large as Aus- 
tralia, with a comparatively far-flung population, 
the need to copy materials to ensure a free flow of 
information, for public interest purposes, such as 
education, has tended to prove compelling. On the 
other hand, these conditions have of course also 
made it essential that copyright owners be orga- 
nized in order to ensure they receive proper remu- 
neration for copying of their works. Statutory li- 
censing has provided the focus and incentive for 
copyright owners to so organize and obtain a just 
reward. 

I think it would be fair to say that there have 
been some administrative difficulties with the pho- 
tocopying statutory' license. A review has recently 
been conducted of its operation, and an announce- 
ment is expected later this year as to how the statu- 
tory license could be streamlined to ensure that 

6 Now section 53D. the Act. 
7 "Letter, 1977." pp. 96-97; now section 40, the Act. 
* Ibid., p. 98; now sections 49, 50 and 51 A. 
' Ibid.. p. 97; now section 39A. 
10 Ibid., p. 100; now section 182A. 
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unnecessary administrative burdens are removed 
from both educationalists and copyright owners. 

Computer programs. In 1984 the Government 
passed amendments (Copyright Amendment Act 
1984)u to make clear that computer programs in 
human and machine readable forms were protected 
by copyright, and to provide that other works in 
data base form were also so protected. The amend- 
ments were passed in a context of uncertainty as to 
the scope of the copyright law, as a result of the 
now well-known, so-called Apple v. Wombat*2 liti- 
gation. Australia was, at the time, the fourth coun- 
try to expressly extend copyright to computer pro- 
grams (the other three being the United States of 
America, Hungary and the Philippines). Since then 
a number of countries have amended their copy- 
right legislation, including Japan, the United King- 
dom, the Federal Republic of Germany, France, 
Singapore, Malaysia and Hong Kong. 

Antipiracy reforms. The Australian market is 
comparatively small and, as already mentioned, 
widely spread. It is important that copyright owners 
not lose their market to commercial pirates. In- 
come earned locally may be essential to providing a 
capital base for export, which is an increasingly 
important aim for Australian business. Accord- 
ingly, the next package of major amendments to the 
Act, made in 1986 (Copyright Amendment Act 
1986),,} was particularly directed at piracy and 
so— 
—facilitated proof of ownership of copyright and, 

in prosecutions proof of the defendant's know- 
ledge that he was dealing in pirate copies14; 

—created new offenses15; and 
—increased significantly and provided additional 

penalties.16 

It is gratifying to note that the video industry in 
particular reported to the Government an imme- 

Previous and Current Penalties 
for Major Copyright Offenses 

11 Act No. 43, 1984. 
11 Apple Computer Inc. and A nor v. Computer Edge Pty 

Ltd and Anor, decision of Federal Court, Beaumont J., De- 
cember 1983; Apple Computer Inc. and Anor v. Computer 
Edge Pty Ltd and Anor [1984] 53 ALR 225; Computer Edge 
Pty Ltd v. Apple Computer Inc. [1986] 60 AUR 313. 

13 Act No. 78, 1986. Antipiracy law and policy in Australia 
is canvassed comprehensively in Brazil, P. "Infringement of 
Copyright and the Problem of'Piracy'" [1987] 61 ALJ 12. 

14 This entailed a new section 134A, providing for affi- 
davit evidence, and amendment of the knowledge or mens 
rea element of offenses to "know or ought reasonably to 
know." The knowledge element in civil infringement provi- 
sions was not amended as these provisions are being consid- 
ered by the Copyright Law Review Committee as part of its 
parallel importation reference. 

15 This involved amendments to section 132 — new 
offenses of possession for sale, etc., and unlicensed public 
performances of records and films were created. 

Offense Old Current 
(1981) (1986) 
Penalty Penalty 

A.   Unauthorized commercial dealings in, or possession of. 
infringing copies: s. 132( 1). (2) and (2A) 

First conviction re   $ 150/article** 
work or subject 
matter other than 
a film 
First conviction re   $l,500/article 
a film 

Subsequent 
conviction re 
work or subject 
matter other than 
a film 
Subsequent 
conviction re a 
film 

$ 150/article or 
6 months 
imprisonment 

$l,500/articleor 
6 months 
imprisonment 

NP*-$500/article 
BC*-$2,500/ar- 
ticle 

NP-Sl,500/article 
and/or 2 years 
imprisonment 
BC-$7,500/article 
NP-$500/article 
and/or 2 years 
imprisonment 
BC-$5,000/article 

NP-$l,500/article 
and/or 5 years 
imprisonment 
BC-$15,000/ar- 
ticle 

B.  Overall limit on fine imposed under s. 132(1). (2) and 
(2A) 

Fine limit in 
Federal Court 

Fine limit in 
other Court 

(Applied to 
articles comprised 
in the same 
operation ) 

$10,000 

$1,500 

( Applied where 
there is more than 
one article to 
which the offense 
relates) 
NP-$ 50,000 
BC-$250,000 

NP-$ 10,000 
BC-$ 50,000 

C.  Possession of plate; unauthorized performance s. 132(3). 
(5) and (5AA) 

First conviction       $1,500 

Subsequent 
conviction 

$1,500 and/or 
6 months 
imprisonment 

NP-$ 1,500 
BC-$7,500 
NP-$ 1,500 
and/or 6 months 
imprisonment 
BC-$ 15,000 

Notes: " "article" means infringing copy, not title copied. 
" "NP" means natural person and "BC" means body 
corporate. 

Old and Current Penalties 
for Advertising Supply of Infringing 

Copies of Computer Programs 

Old 
(1984) 
Penalty 

Current 
(1986) 
Penalty 

First conviction $1,500 NP-$ 1,500 
BC-$7,500 

Subsequent 
conviction 

$1,500 and/or 
6 months 
imprisonment 

NP-$ 1,500 
and/or 6 months 
imprisonment 
BC-$ 15,000 
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diate decline in piracy following the significant in- 
crease in penalties. 

In other areas the Act was amended to imple- 
ment much of the Department's review of the "au- 
diovisual" provisions of the Act. The amend- 
ments— 
—extended the Act expressly to satellite broad- 

casts17; 
—increased access to audiovisual materials for the 

handicapped, libraries and archives18; 
—permitted limited "fair dealing" in audiovisual 

materials for the purposes of criticism or review, 
and for reporting news'"; and 

—applied Federal Court costs rules to the Copy- 
right Tribunal.20 

The access provided for the handicapped con- 
sists of two narrow special purpose statutory li- 
censes. The formula of permitting access for a lim- 
ited public interest purpose, in return for equitable 
remuneration, has been adopted for the benefit of 
institutions assisting the intellectually handicapped 
and low-power radio stations for the print handi- 
capped, outside the normal public broadcasting 
"band." In the case of the latter, access is limited to 
broadcasting published literary and dramatic 
works. 

As is the case with fair dealing in works, the 
audiovisual fair dealing provisions are limited to 
specific purposes. However fair dealing for research 
or study, whilst permitted for works, is not permit- 
ted for audiovisual materials. This is because edu- 
cational institutions have a limited right to copy 
"off-air" radio and television programs intended 
for educational use by the broadcaster,-1 and will 
have the benefit of a statutory license to off-air 
copy other television programs, in return for pay- 
ment (see below). 

It has been submitted by user interests that the 
U.S.-style approach to fair access to copyright 
materials—a general right, guided by certain speci- 
fied criteria—has much to commend it, particularly 
taking into account changes in technology and in- 
creasing importance to users of a wide range of 
copyright materials. However, thus far, this more 
general approach has not been considered appro- 
priate in the Australian context, although the de- 
vice of specifying criteria has been used in the pro- 
vision allowing fair dealing in works for research or 
study. 

" Sub-section (6) was added to section 22. 
18 New sections 47A, 200A, 110A and 110B. 
19 New sections 103A, 103B. 
20 Amendment to section 174. 
:i Section 200(2). 

Blank tape royalty scheme 

This scheme will make lawful copying, for pri- 
vate and domestic purposes, sound recordings and 
works comprised therein, either directly from a 
"hard copy" of the material, or off-air from a 
broadcast, provided a royalty has been paid in rela- 
tion to the tape on which the copy is made. Some 
countries have copyright laws which expressly per- 
mit the making of a single copy of a copyright mate- 
rial for the private purposes of the copier, or have 
case law, such as the well-known Betamax11 televi- 
sion time shifting case in the United States of 
America, which permits home taping as a type of 
fair dealing. However, the Australian Act does not 
presently grant such rights to private users. Copying 
for private use is limited to off-air taping of direct 
broadcasts not comprising copyright materials. 
Thus most private copying currently infringes copy- 
right. 

In his recent news release, the Attorney-General 
said: 

This scheme will bring the law inio line with common 
consumer practice, and remove the current unenforceable 
and unrealistic law preventing home taping. 

Under the blank tape royalty scheme: 
( 1 ) The amount of the royalty will be set by the 

Copyright Tribunal after hearing submissions from 
copyright interests (which have already taken pre- 
liminary steps to organize a collecting society for 
the royalty), tapes suppliers and consumers. Indus- 
try' expects the royalty to be set at about 20-50 
cents for each 60-minute cassette, although this 
will ultimately be a matter for the Tribunal. 

(2) In acknowledgment of the fact that not all 
blank tapes are used for purposes which might 
involve a breach of copyright, the legislation will 
include specific exemptions and refunds to safe- 
guard institutional users (eg. schools and institu- 
tions for the blind) and individuals who do not 
copy relevant copyright material, from paying the 
royalty. 

(3) The music industry will itself be responsible 
for the collection and distribution of the royalties. 

The Australian music industry will receive a sig- 
nificant boost as a result of the new scheme and a 
complementary artists' development fund. As is the 
case in most of the countries which have royalties 
on blank tape or on taping equipment, the Austra- 
lian industry has agreed to set aside a percentage of 
revenue (15% at the outset) from the new royalty 
for a cultural purpose. In Australia the contribution 
will provide partial funding for a non-profit Aus- 
tralian   contemporary   music   development   com- 

22 Sony Corporation of America et ai, v. Universal City 
Studios. Inc., et al, 464 U.S. 417 (January 17, 1984). 
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pany, which is being established by the Govern- 
ment to foster Australian music and young Austra- 
lian musicians. Sound recording copyright owners 
have also undertaken to ensure that performers 
receive an income from the royalty, pursuant to 
their contracts with record companies. 

Subject to available parliamentary time, it is 
hoped that legislation establishing the blank tape 
royalty scheme may be passed in 1988. 

Other Proposed Amendments 

In March 1987, in a major speech to the Copy- 
right Society of Australia, "Keeping up with Copy- 
right," the Deputy Prime Minister and Attorney- 
General announced the Government's decision to 
apply the access-for-payment statutory licensing 
formula to off-air television copying by educa- 
tional institutions for educational purposes. Again 
the proposed statutory license has provided a focus 
for organization of a collecting society of copyright 
owners to ensure that remuneration payable in rela- 
tion to the license is properly received and distrib- 
uted to relevant copyright owners. 

The off-air television copying scheme will en- 
able— 

(a) educational institutions to make off-air 
copies of all television programs; 

(b) copyright owners to claim equitable remu- 
neration, through a single approved col- 
lecting society; 

(c) payment to copyright owners as agreed be- 
tween the parties, or in the absence of 
agreement, as decided by the Copyright 
Tribunal in accordance with specified fac- 
tors, including the extent to which off-air 
copying is for time shifting purposes; and 

(d) institutions to elect to pay for the right to 
copy, either as a levy per student or by full 
record keeping and payment for actual 
material copied. 

It is hoped these amendments will be introduced 
with the blank tape royalty scheme this year. 

Other Policy Initiatives 

Copyright Law Review Committee. The Copy- 
right Law Review Committee was established by 
the previous Attorney-General, Senator Gareth 
Evans, in late 1983. The Committee has operated 
since then under the chairmanship of His Honor 
Mr. Justice Sheppard of the Federal Court of Aus- 
tralia. His Honor is also President of the Copyright 
Tribunal. The Committee comprises other copy- 
right experts and representatives of user groups 

who, as a result of their experience and stature in 
the community, have a particular contribution to 
make to this area of the law. The Committee has 
had a number of complex references: church use. 
moral rights, performers' protection, parallel im- 
portation, a reference concerning the technical 
meaning of "publication," and a reference in rela- 
tion to conversion damages. 

All the Committee's references to date, other 
than that on conversion damages, are now com- 
plete. 

Copyright/Designs Interaction.  In  early   1987. 
the Department issued a Green Paper, Copyright 
Protection for Artistic Works Industrially Applied. 
That paper canvassed the legal and practical prob- 
lems which have arisen in this area including— 
—excessive and inappropriate copyright protection 

of "industrial products," arising in part from 
judicial interpretation of the provisions protect- 
ing "artistic works"  in  two-dimensional and 
three-dimensional form ; 

—the inequitable effects which have arisen as a 
result of the interaction between copyright and 
industrial designs laws; and 

—uncertainty in the interpretation and operation 
of the relevant provisions. 
The paper also covered the particular applica- 

tion of the artistic works provisions to designs for 
semiconductor chips. 

In his opening address to the WIPO/Australia 
Copyright Program for Asia and the Pacific in No- 
vember 1987, the Attorney-General noted that the 
review process was not then complete but that a 
number of themes had emerged which, if carried 
through, would appear to require amendments to 
the current law. 

The Attorney-General also foreshadowed in No- 
vember two other possible reforms: 
—to introduce performers' protection, to enable 

Australia to join the Rome Convention; and 
—to streamline record-makers' compulsory license 

to manufacture records of musical and other 
works. 
The considerable legislative reform activity out- 

lined above is, as indicated, clearly not complete. 

International Aspects of Copyright 

Australian initiatives in this regard are aimed a 
developing a greater understanding within the re 
gion of different countries' experiences in cop> 
right, both to increase uniformity of protection o 
copyright materials, in the Asian-Pacific region in 
particular, and to ensure that Australian material- 
are properly protected in likely export markets (ant: 
vice versa). 
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In October 1984 the Department was involved 
in a Colloquium of Judges in Sydney sponsored by 
WIPO and the Law Association for Asia and the 
Western Pacific (LAWASIA). In October 1986 the 
Secretary of the Department delivered a major 
paper on piracy at a WIPO Regional Judges' Forum 
in Islamabad, Pakistan.23 In November 1987 the 
Attorney-General's Department, on behalf of the 
Australian Government, hosted the major copy- 
right training course, referred to above for about 25 
representatives from 13 Asian and Pacific nations. 

More generally, the Department is currently in- 
volved in a survey being conducted with the De- 
partment of Foreign Affairs and Trade of, amongst 
other things, the impact of intellectual property 
!a\vs on export income. 

:' See footnote 13 above. 

Conclusion 

The past 11 years have seen considerable activ- 
ity in law reform and other developments in copy- 
right. The major thrust of amendments has been to 
strengthen the Act to meet the challenges presented 
by widely available technological innovations such 
as photocopy machines, cassette recorders, satellite 
dishes and computer programs, taking into account 
the difficulties copyright owners and users en- 
counter because of the geography of the country', 
the comparative small size of the market and its 
distance from major supplying and major purchas- 
ing markets. 

Given the number of reforms foreshadowed 
above, I expect that further "Letters from Aus- 
tralia" will be necessary. 
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Calendar of Meetings 

WIPO Meetings 

(Not all WIPO meetings are listed. Dates are subject to possible change.) 

1988 

November 28 to December 2 (Geneva) 

December 5 to 7 (Geneva) 

December 9 (Geneva) 

December 12 to 16 (Geneva) 

December 12 to 16 (Geneva) 

Committee of Experts for the Preparation of the Diplomatic Conference for the Conclusion 
of a Treaty on the International Registration of Audiovisual Works 

The Committee will examine a revised version of the draft Treaty on the International 
Registration of Audiovisual Works. The Committee will decide what substantive docu- 
ments should be submitted to the Diplomatic Conference and establish the draft agenda 
and the draft Rules of Procedure of that Conference. 
Invitations: States members of WIPO or the Berne Union and, as observers, States 
members of the United Nations and certain organizations. 

Madrid Union : Preparatory Committee for the Diplomatic Conference for the Conclusion 
of Two Protocols Relating to the Madrid Agreement Concerning the International Regis- 
tration of Marks 

The Preparatory Committee will decide what substantive documents should be submit- 
ted to the Diplomatic Conference—scheduled to be held in Madrid in June 1989—and 
which States and organizations should be invited to the Diplomatic Conference. The 
Preparatory Committee will establish the draft agenda and the draft Rules of Procedure 
of the Diplomatic Conference. 
Invitations: States members of the Madrid Union and Denmark, Greece, Ireland and 
the United Kingdom. 

Information Meeting for Non-Governmental Organizations on Intellectual Property 

Participants in this informal meeting will be informed about the recent activities and 
future plans of WIPO in the fields of industrial property and copyright and their com- 
ments on the same will be invited and heard. 
Invitations: International non-governmental organizations having observer status with 
WIPO. 

Committee of Experts on the Harmonization of Certain Provisions in Laws for the Protec- 
tion of Inventions (Fifth Session; Second Part) 

The Committee will continue to examine a draft treaty on the harmonization of certain 
provisions in laws for the protection of inventions. 
Invitations: States members of the Paris Union and, as observers, States members of 
WIPO not members of the Paris Union and certain organizations. 

Executive Coordination Committee of the PCIPI (Permanent Committee on Industrial 
Property Information) (Third Session) 

The Committee will review the progress made in carrying out tasks of the Permanent 
Program on Industrial Property Information for the 1988-89 biennium. It will consider 
the recommendations of the PCIPI Working Groups and review their mandates. 
Invitations: States and organizations members of the Executive Coordination Commit- 
tee and, as observers, certain organizations. 

1989 

February 20 to March 3 (Geneva) Committee of Experts on Model Provisions for Legislation in the Field of Copyright (First 
Session) 

The Committee will consider proposed standards in the field of literary and artistic 
works for the purposes of national legislation on the basis of the Berne Convention for 
the Protection of Literary and Artistic Works. 
Invitations: States members of the Berne Union or WIPO and, as observers, certain 
organizations. 
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\pril3 to 7 (Geneva) WIPO Permanent Committee for Development Cooperation Related to Copyright and 
Neighboring Rights (Eighth Session) 

The Committee will review and evaluate the activities undertaken under the WIPO Per- 
manent Program for Development Cooperation Related to Copyright and Neighboring 
Rights since the Committee's last session (March 1987) and make recommendations on 
the future orientation of the said Program. 
Invitations: States members of the Committee and, as observers. States members of the 
United Nations not members of the Committee and certain organizations. 

May 8 to 26 (Washington, D.C.) Diplomatic Conference for the Conclusion of a Treaty on the Protection of Intellectual 
Property in Respect of Integrated Circuits 

The Diplomatic Conference will negotiate and adopt a Treaty on the protection of 
layout-designs of integrated circuits. 
Invitations: to be announced in December 1988. 

May 29 to June 2 (Geneva) 

lune 12 to 28 (Madrid) 

WIPO Permanent Committee for Development Cooperation Related to Industrial Property 
(Thirteenth Session) 

The Committee will review and evaluate the activities undertaken under the WIPO Per- 
manent Program for Development Cooperation Related to Industrial Property since the 
Committee's last session (May 1988) and make recommendations on the future orienta- 
tion of the said Program. 
Invitations: States members of the Committee and. as observers, States members of the 
United Nations not members of the Committee and certain organizations. 

Diplomatic Conference for the Conclusion of Two Protocols Relating to the Madrid Agree- 
ment Concerning the International Registration of Marks 

The Diplomatic Conference will negotiate and adopt two Protocols Relating to the 
Madrid Agreement Concerning the International Registration of Marks. One of the Pro- 
tocols is intended to make applicable, with certain changes, the Madrid Agreement in 
respect of countries not yet party to that Agreement ; the other Protocol concerns the 
complementary use of the Madrid Agreement and the (future) Regulation on the Com- 
munity Trade Mark. 
Invitations: to be announced in December 1988. 

UPOV Meetings 

(Not all UPOV meetings are listed. Dates are subject to possible change.) 

1989 

April 14 (Geneva) Consultative Committee (Thirty-ninth Session) 

The Committee will mainly discuss the outcome of the twenty-fourth session (April 10 
to 13) of the Administrative and Legal Committee and prepare the meeting with interna- 
tional organizations. 
Invitations: Member States of UPOV. 

October 16 (Geneva) Consultative Committee (Fortieth Session) 

The Committee w ill prepare the twenty-third ordinary session of the Council. 
Invitations: Member States of UPOV. 

October 17 and 18 (Geneva) Council (Twenty-third Ordinär) Session) 

The Council will examine the program and budget for the 1990-91 biennium, the reports 
on the activities of UPOV in 1988 and the first part of 1989. 
Invitations: Member States of UPOV and. as observers, certain non-member States and 
intergovernmental organizations. 



498 COPYRIGHT - NO I EMBER 1988 

Other Meetings in the Fields of Copyright and/or Neighboring Rights 

Non-Goveramental Organizations 

1989 

September 26 to 30 (Quebec) International Literary and Artistic Association (ALAI): Congress 
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