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Notifications Concerning Treaties 

WIPO Convention 

Accessions 

SWAZILAND 

The Government of Swaziland deposited, on 
May 18, 1988, its instrument of accession to the 
Convention Establishing the World Intellectual 
Property Organization (WIPO), signed at Stock- 
holm on July 14, 1967. 

Swaziland will belong to Class C for the purpose 

of establishing its contribution towards the budget 
of the WIPO Conference. 

The said Convention, as amended on October 2, 
1979, will enter into force, with respect to Swazi- 
land, on August 18, 1988. 

WIPO Notification No. 142, of May 18, 1988. 

TRINIDAD AND TOBAGO 

The Government of Trinidad and Tobago de- 
posited, on May 16, 1988, its instrument of acces- 
sion to the Convention Establishing the World 
Intellectual Property Organization (WIPO), signed 
at Stockholm on July 14, 1967. 

The said Convention, as amended on October 2, 
1979, will enter into force, with respect to Trinidad 
and Tobago, on August 16, 1988. 

WIPO Notification No. 143, of May 16, 1988. 

Madrid Convention 

Accession 

PERU 

The Government of Peru deposited with the Sec- 
retary-General of the United Nations, on April 15, 
1988, its instrument of accession to the Multilateral 
Convention for the Avoidance of Double Taxation 
of Copyright Royalties (Madrid Convention), 
adopted at Madrid on December 13, 1979. 

The   Convention   will  enter   into   force   three 

months after the deposit of the tenth instrument of 
ratification, acceptance or accession. Such instru- 
ments have so far been deposited by four other 
States (Czechoslovakia, Egypt, India and Iraq).* 

* See Copyright, 1981, p. 316; 1982, p. 102; 1983, p. 136; 
1981, p. 268. 
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Photographic Works 

Preparatory Document for and Report of the 
WIPO/Unesco Committee of Governmental Experts 

(Paris. April 18 to 22. 1988) 

Editor's Note. What is published in the follow- 
ing on this Committee of Experts consists of the 
text of the preparatory document (hereinafter refer- 
red to as "the memorandum of the Secretariats") 
that the International Bureau of WIPO and the 
Secretariat of Unesco have prepared for the Com- 
mittee of Experts and the report on the discussions 
and conclusions of the Committee of Experts ( here- 
inafter referred to as "the report of the Committee 
of Experts"). 

The memorandum of the Secretariats is printed 
in Roman characters (the "principles" in bold 
type), whereas the report of the Committee of Ex- 
perts is printed in italics. 

The memorandum of the Secretariats was pub- 
lished on December 14, 1987, under the title 
"Questions Concerning the Protection of Photo- 
graphic Works": it has the document number 
UNESCO/WIPO/CGE/PHW/3. 

The report of the Committee of Experts was 
adopted by the Committee of Experts on April 22, 
1988; it has the document number UNESCO/ 
WIPO/CGE/PHW/4. 

The paragraphs in both documents have num- 
bers. Each paragraph number of the report of the 
Committee of Experts is, in the following, preceded 
by the word "Report," so as to make the distinction 
between the two sets of paragraphs easier. 
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Introduction 

1. The Committee of Governmental Experts for which 
the present document has been prepared is being con- 
vened by virtue of decisions made by the Governing Bod- 
ies of Unesco and WIPO responsible for establishing the 
programs of the two Organizations (see in particular, as 
far as Unesco is concerned. Approved Programme and 
Budget for 1988-1989 (24C/5 Approved), paragraph 
15115, and as far as WIPO is concerned, document 
AB/XVI1I/2. Annex A. items PRG.03(4) and document 
AB/XVIII/14. paragraph 173). 

2. Whereas the discussions in the 1984-85 biennium 
concentrated on new uses (mainly, cable television, pri- 
vate copying, rental and lending, direct broadcast satel- 
lites) affecting the owners or other beneficiaries of copy- 
right and the so-called neighboring rights, the specific 
questions discussed in the 1986-87 biennium were 
grouped according to eight categories of works. In connec- 
tion with each category, all the various new uses of works 
ofthat category, and the interests of all the various own- 
ers and beneficiaries of copyright and so-called neighbor- 
ing rights in such works were considered. 

3. The following categories were discussed within the 
framework of a series of meetings of committees of gov- 
ernmental experts in 1986 and 1987: the printed word, 
audiovisual works, phonograms, works of visual art. 
works of architecture, works of applied art. dramatic and 
choreographic works, musical works. One category of 
works, namely photographic works, was not covered by 
those meetings. The Committee of Governmental Ex- 
perts, for which the present document has been prepared, 
is invited to deal with that latter category. 

4. The purpose of this memorandum is to summarize 
and discuss various copyright issues in relation to photo- 
graphic works for the purpose of arriving at certain "prin- 
ciples" which, together with the comments, could serve as 
a guidance for governments when they have to deal wiih 
those issues. It should be stressed that the princi- 
ples—neither as proposed nor as they might emerge as the 
result of the deliberations of the Committee of Govern- 
mental Experts—have or will have any binding force on 
anyone. They are merely intended to indicate directions 
which seem to be reasonable in the search of solutions 
which, by safeguarding the rights of the authors and other 

holders of rights, give them a fair treatment and promote 
creative activity. At the same time, the proposed solu- 
tions should be of a nature that facilitates, from both the 
creators* and the users* viewpoint, the use of protected 
works. 

Report 1. In pursuance of the decisions adopted by 
the General Conference of the United Nations Edu- 
cational, Scientific and Cultural Organization 
(UNESCO) at its twenty-fourth session and by the 
Governing Bodies of the World Intellectual Property 
Organization (WIPO) at their sixteenth series of 
meetings in September-October 1987, the Directors 
General of Unesco and WIPO jointly convened a 
Committee of Governmental Experts on Photo- 
graphic Works at Unesco headquarters from April 
18 to 22, 1988. 

Report 2. The purpose of the meeting was to dis- 
cuss the various copyright issues arising in relation 
to photographic works with a view to suggesting cer- 
tain "principles" which, together with comments, 
could offer guidance to governments when they had 
to deal with those issues. 

Report 3. It was stressed that the principles have 
no binding force and their purpose was merely to 
indicate directions that seemed reasonable in the 
search for solutions which, by safeguarding the 
rights of authors and other owners of rights in photo- 
graphic works, gave them fair treatment and pro- 
moted creative activity. 

Report 4. Experts from the following 45 States 
attended the meeting: Algeria, Argentina, Barbados, 
Burundi, Byelorussian SSR, Cameroon, Chad, 
Chile. China, Congo, Côte d'Ivoire, Cuba, Den- 
mark, Ecuador, Egypt, Finland, France, Gabon, 
Germany (Federal Republic of), Greece, Guinea, 
Holy See. Hungary, India, Italy, Japan, Jordan, Ku- 
wait, Lebanon, Malta, Mexico, Morocco, Nether- 
lands, Nigeria, Pakistan, Panama, Soviet Union. 
Spain, Sweden, Thailand, Tunisia, United Republic 
of Tanzania, United States of America, Uruguay. 
Yemen. 
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Report 5. Five States attended the meeting as ob- 
servers: Brazil. Costa Rica. German Democratic Re- 
public. Philippines, Turkey. 

Report 6. The Palestine Liberation Organization 
(PLO) also attended the meeting as an observer. 

Report 7. Observers from four intergovermental 
organizations: Agency for Cultural and Technical 
Co-operation (ACCT), Arab League Educational. 
Cultural and Scientific Organization (ALECSO). 
Commission of the European Communities (CEC), 
Council of Europe (CE) and from 14 international 
non-governmental organizations: International As- 
sociation of Art (IAA), International Commission of 
Jurists (ICJ), International Confederation of Free 
Trade Unions (ICFTU). International Confedera- 
tion of Societies of Authors and Composers 
(CISAC). International Copyright Society (IN- 
TERGU), International Council on Archives (ICA). 
International Federation of Journalists (IFJ), Inter- 
national Federation of Newspaper Publishers 
(FIEJ). International Federation of Photographic 
Art (FIAP), International Literary and Artistic Asso- 
ciation (AE4I), International Organization of Jour- 
nalists (IOJ), International Publishers Association 
(IPA), International Secretariat for Arts, Mass Me- 
dia and Entertainment Trade Unions (ISETU), 
Max Planck Institute for Foreign and International 
Patent, Copyright and Competition Law, partici- 
pated in the meeting. 

Report 8. The list of participants follows this 
report. 

Report 9. Ms Marie-Claude Dock, Principal Di- 
rector, Sector of Culture and Communication of 
Unesco, opened the meeting and welcomed the parti- 
cipants on behalf of Unesco. Mr. Mihàly Ficsor, 
Director, Copyright Law Division of WIPO, greeted 
the participants on behalf of WIPO. 

Report 10. Ms Margret Möller (Federal Republic 
of Germany) was unanimously elected Chairman of 
the meeting. 

Report II. The Committee adopted the Rules of 
Procedure contained in document UNESCO/ 
WIPO/CGE/PHW/2 Prow It was decided that the 
Committee should elect two Vice-Chairmen and 
that the tasks of the Rapporteur should be fulfilled by 
the Secretariats. It was also agreed that, in accor- 
dance with the usual practice in meetings such as the 
present one, the report would be available only in 
English and French. 

Report 12. Mr. Salah Abada (Algeria) and 
Mr. György Pâlos (Hungary) were unanimously 
elected Vice-Chairmen of the meeting. 

Report 13. The provisional agenda of the meeting 
of the Committee, as appearing in document 
UNESCO/WIPO/CGE/PHW/1 Prov., was adopted. 

Report 14. Discussions were based on the memo- 
randum on Questions Concerning the Protection of 
Photographic Works prepared by the Secretariats 
(document UNESCO/WIPO/CGE/PH W/3). 

Report 15. All the delegates who took the floor 
appreciated the quality of the memorandum which, 
they felt, provided an excellent basis for the discus- 
sions concerning various copyright problems in rela- 
tion to photographic works. Several delegations un- 
derlined the importance of granting an efficient pro- 
tection for this category of works and welcomed the 
initiative of Unesco and WIPO to deal with the copy- 
right questions related to this category of works prac- 
tically, for the first time. 

Report 16. Several delegations gave information 
about their national laws in respect of photographic 
works. Some other delegations referred to legislation 
under preparation and discussion in their countries 
and said that that was a further reason why they fol- 
lowed with great interest the discussions by the Com- 
mittee. 

Report 17. A number of participants stated that 
the question of originality, as a condition of the 
copyright protection of photographic works, was par- 
ticularly important. 

Report 18. Some participants found that the defi- 
nition of photographic works offered by the docu- 
ment was too wide. They opposed the solution that a 
quasi presumption was suggested concerning the 
originality of all photographs in relation to which 
human beings could have any influence whatsoever. 

Report 19. Some other participants were of the 
opinion that the approach followed by the memoran- 
dum was correct and it was necessary to avoid sub- 
jective value judgments as a basis for deciding about 
copyright eligibility of such works. 

Report 20. Several participants made comments 
concerning the question of ownership of copyright in 
photographic works. 

Report 21. One delegation said that the best solu- 
tion would be to have a general principle along the 
lines of Principle PHW5 stating that it was always 
the author (that is, the creator of the photographic 
work) who should be recognized as the original 
owner of copyright. Some participants supported 
that statement. 
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Report 22.     Certain other participants were of the 
view that the special situations existing in the case of 
works created by employed authors and of commis- 
sioned works should be also taken into account, 
which might justify differing principles. 

Report 23. Some delegations suggested that the 
Committee should not try to suggest separate princi- 
ples on the question of ownership of copyright in 
photographic works created under employment con- 
tacts or in commissioned photographic works, be- 

uise the questions involved did not only concern 
•hat category of works but also other categories of 
works. It was suggested that the question of the pro- 
tection of commissioned works should be studied 
separately in the framework of future programs of 
Unesco and WIPO covering all categories of works. 

Report 24. Some participants referred to new tech- 
niques used for creation and adaptation of photo- 
graphic works, such as the electronic manipulation 
of photographs, and suggested that such techniques 
should also be considered when dealing with the 
copyright question of photographic works. 

The Development of the Provisions of the Interna- 
tional Copyright Conventions Concerning the Pro- 
tection of Photographic Works 

5. National copyright laws do differ in many important 
aspects regarding the level and the conditions of the pro- 
tection of photographic works. The development of the 
provisions of the Berne Convention and. later, of the Uni- 
versal Copyright Convention, about the protection of 
such works, may offer some explanations to the present 
great variety of national solutions. 

Berne Convention 

islation except in the case of international arrange- 
ments already existing, or which may hereafter be 
entered into by them. 

[2] It is understood that an authorized photograph 
of a protected work of art shall enjoy legal protection 
in all the countries of the Union, as provided for by 
the said Convention, for the same period as the princi- 
pal right of reproduction of the work itself subsists, 
and within the limits of private agreements between 
owners of rights." 

7. Paragraph [2] of point 1 of the Final Protocol quoted 
above seems to have been needless. The Report of the 
1908 Berlin Diplomatic Conference, which later deleted 
this paragraph, correctly pointed out: "It should be noted 
at the outset that this last paragraph is totally unneces- 
sary. A copyright work of art, such as a painting or a stat- 
ue, cannot be reproduced by means of photography, any- 
more so than by any other means, without the author's 
permission. If a sculptor has given a photographer the 
exclusive right to reproduce his statue, the photographer 
may take legal action against unauthorized photographs: 
he exercises a derived right, irrespective of the right he 
may have in his own name. This provision—maintained 
in 1896—was rightly considered to be superfluous." 

8. The 1896 Paris Diplomatic Conference widened the 
basis of protection to photographic works and. at the 
same time, made it more uniform. National treatment 
was granted to photographs (except for the term of pro- 
tection where reciprocity was applicable) irrespective of 
whether they were placed on the same footing as artistic 
works in the country concerned, or were rather protected 
by a special law. In addition, works produced by a process 
analogous to photography were separately mentioned as 
productions protected by copyright. The new text of para- 
graph [3] of point 1 of the Final Protocol reads as fol- 
lows : 

"Photographic works and works produced by an 
analogous process shall be admitted to the benefits of 
these provisions insofar as the laws of each State per- 
mit, and to the extent of the protection accorded by 
such laws to similar national works." 

6. It was as early as at the 1884 and 1885 diplomatic 
conferences which led to the adoption of the Berne Con- 
vention that the idea emerged that photographs should be 
included in the non-exhaustive list of literary and artistic 
works to be protected by the international copyright con- 
vention whose draft was then under discussion. No agree- 
ment was reached, however, about that proposal. At the 
1886 Berne Diplomatic Conference, a compromise was 
adopted and the following statements were included in 
the Final Protocol of the original text of the Berne Con- 
vention: 

"l.[l] As regards Article 4. it is agreed that those 
countries of the Union where the character of artistic 
works is not refused to photographs engage to admit 
them to the benefits of the Convention concluded 
today, from the date of its coming into force. They 
shall, however, not be bound to protect the authors of 
such works further than is permitted by their own leg- 

9. The Report of the Conference stressed that while 
granting national treatment, no country had to sacrifice 
its principles, and added that the most important thing 
was that some form of protection be granted: the exact 
nature of the protection was unimportant. Under the pro- 
vision quoted above, those countries party to the Berne 
Convention whose legislation did not grant any protec- 
tion to photographs, were not obliged to protect the pho- 
tographs of other Union countries, but at the same time 
benefited from the protection which might have been 
granted in those other countries. It was. however, ex- 
pected that all countries of the Berne Union would grad- 
ually protect photographic works. A voeu was adopted by 
the Conference stating that it was desirable that, in all 
countries of the Union, the law should protect photo- 
graphic works and works produced by an analogous pro- 
cess and that the term of protection should be at least 15 
years. 
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10. Furthermore, it was understood that the general 
principle of Article 2 applied to photographic works, 
namely that no compliance with the formalities necessary 
in the country where protection was sought was required; 
it was sufficient that the formalities in the countries of 
origin had been complied with. (An explicit provision to 
this effect was included in the Declaration of Interpreta- 
tion, an authentic interpretation of the Convention 
adopted by the Conference. ) 

11. At the 1908 Berlin Diplomatic Conference, it was 
agreed that all countries of the Union should protect pho- 
tographs, and the basic provision about the protection of 
such works (which until that time had only been part of 
the Final Protocol) was included in the text of the Con- 
vention. Article 3 reads as follows: 

"This Convention shall apply to photographic 
works and to works produced by process analogous to 
photography. The contracting countries shall be bound 
to make provision for their protection." 

12. It followed from the fact that photographs were 
covered by a separate provision of the Convention, and 
were not included in the non-exhaustive list of Article 2, 
that they were not deemed "literary and artistic works" 
proper under the Convention. Consequently, the provi- 
sions of the Convention referring to "literary and artistic 
works" did not apply to photographs. In those matters, 
the law of each country was relevant. The nature and 
duration of such protection could be determined freely by 
national laws. 

13. Several delegations desired to provide in the Con- 
vention that photographic works should be protected for 
at least 15 years from the date of publication. No agree- 
ment was, however, obtained on that matter in view of 
existing wide divergencies. Article 7(3) provided that the 
term for such works should be governed by the law of the 
country where protection was claimed, but did not have 
to exceed the term fixed in the country' of origin. 

14. The 1928 Rome Diplomatic Conference did not 
change the text of the Berne Convention in respect of 
photographic works. It is interesting to note, however, 
that during the discussions at the Conference, attention 
was drawn to the fact that "merit and purposes" tended 
to become elements to which legislators and courts at- 
tached importance, thereby introducing criteria which 
were originally banned from use in determining eligibility 
of productions for protection under the Berne Conven- 
tion. One delegation proposed to permit the criminal pro- 
secution of any infringement only where the name of the 
author and the date of publication had been indicated on 
the photograph ; however, the majority of delegations op- 
posed such a measure, even in optional form. The ques- 
tion of the term of protection was discussed again, but no 
decision was taken. 

process analogous to photography" were inserted in the 
non-exhaustive list of "literary and artistic works" in 
Article 2( 1 ) of the Berne Convention, and Article 3 was 
deleted. The discussions in the Sub-committee on Photo- 
graphy and Cinematography, however, reflected that 
there was no general agreement on what kinds of photo- 
graphs were covered by that "supreme rank of general 
protection." The Sub-committee discussed whether it 
should be specified in the text that only photographic 
works having the character of personal creations were 
protected. There was doubt as to the appropriateness of 
such a step. It was not the idea thus expressed which was 
opposed by the majority of delegations, but it seemed to 
them that a criterion, which applied to all productions 
protected by the Convention, should not be mentioned 
separately in connection with a particular category of 
works such as photographic works. The question arose, at 
that point of the discussions, whether it was thus not 
advisable to define the notion of literary or artistic works 
in more explicit terms, by means of a general provision. 
Such a more detailed definition, however, would have 
jeopardized the balance between the two major copyright 
systems, namely the "continental" and the "common 
law" systems which differed, inter alia, just in respect of 
the question of originality and "character of personal cre- 
ation" as conditions of copyright eligibility. For example, 
the Delegation of the United Kingdom which expressed 
its opposition to the proposed detailed definition and 
observed that such a provision could lead to discrimina- 
tion between works according to merit, which would be 
contrary to the spirit of the Convention. 

16. The 1967 Stockholm Diplomatic Conference 
changed the wording of the relevant part of Article 2( 1 ) 
of the Berne Convention. It replaced the expression "pho- 
tographic works and works produced by a process analo- 
gous to photography" by the expression "photographic 
works to which are assimilated works expressed by a pro- 
cess analogous to photography." The modification of the 
wording widened the definition of such works. It is per- 
haps even more important that, by this modification, it 
was emphasized that the manner in which the work was 
expressed was the decisive factor in the definition rather 
than the nature of the technical process. 

17. After so many discussions at various diplomatic 
conferences, at Stockholm an agreement was reached at 
last about the term of protection of photographic works. 
Article 7(4) provided as follows: "It shall be a matter for 
legislation in the countries of the Union to determine the 
term of protection of photographic works ...; however, 
this term shall last at least until the end of a period of 
twenty-five years from the making of such a work." 

18. The 1971 Paris Diplomatic Conference did not 
introduce further changes in the provisions of the Berne 
Convention on photographic works. 

15. At the 1948 Brussels Diplomatic Conference—as 
Marcel Plaisant, Rapporteur-General, put it in the Gen- 
eral Report—photographs "reached the supreme rank of 
general protection." By this statement, he referred to the 
fact that "photographic works and works produced by a 

Universal Copyright Convention 

19.     Article I of the Universal Copyright Convention 
does not mention photographs in the non-exclusive list of 
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literary, scientific and artistic works in respect of which 
the Contracting States undertake "to provide for the ade- 
quate and effective protection of the rights of authors and 
other copyright proprietors." Reference to photographic- 
works is contained in Article IV of the Convention. It 
should be mentioned first of all that paragraph 2 of that 
Article provides that the term of protection cannot be less 
than 25 years after the death of the author; as an excep- 
tion to this general rule, the term of protection may be 
limited, in certain cases, to 25 years from the date of the 
first publication or registration of the work. However, 
with regard to photographic works, paragraph 3 of Article 
IV stipulates as follows: "The provisions of paragraph 2 
hall not apply to photographic works or to works of 

.ipplied art; provided, however, that the term of protec- 
tion in those Contracting States which protect photo- 
graphic works, or works of applied art in so far as they are 
protected as artistic works, shall not be less than ten years 
for each of said classes of works." In other words, the 
State becoming a party to the Convention is not obliged 
to protect such works of its own nationals. If the protec- 
tion is granted, then the same protection should be 
granted to photographic works of foreign authors. 

20. As for the term of protection "in those Contracting 
States which protect photographic works" (these words 
make it particularly clear that no State is obliged to pro- 
tect such works), the above-quoted paragraph prescribes 
that it "shall not be less than ten years." This provision 
does not establish the date from which the minimum term 
must be computed. The reason for this was mentioned in 
the Report of the Rapporteur-General: "The date of 
commencement of this term was not specified in the para- 
graph, having regard to the fact that some countries pro- 
tect photographic works from the date of creation and not 
from the date of publication." Therefore. Contracting 
States are free to choose the commencement date. It may- 
be the date of publication of photographic works, the 
making of a photograph, the death of the author, or some 
other date. 

Report 25. No comments were made concerning 
this part of the memorandum. 

The Definition of Photographic Works and General 
Considerations About Their Protection 

Introductory Remarks 

21. The international copyright conventions do not 
contain any explicit definitions of the concept of photo- 
graphic works. This does not mean, however, that no ele- 
ments are offered by the conventions for the definition of 
such works in national copyright laws. 

22. The expression used in Article 2( 1 ) of the Berne 
Convention ("photographic works to which arc assimi- 
lated works expressed by a process analogous to photo- 
graphy") and the history of the development of the rele- 
vant provisions of the Convention, as discussed above, do 
offer certain indications for a definition of such works 

(for example, in regard of the technological aspects and 
the type of expression involved). Furthermore, it seems to 
be obvious that as far as photographs are protected as a 
category of literary and artistic works, all the general con- 
siderations about the protection of such works necessarily 
apply. 

23. In the following part of this memorandum, three 
major aspects of the definition of photographic works are 
discussed. First, the notions of photography and of pro- 
cesses analogous to photography, second, the problems of 
the general conditions of copyright eligibility in respect of 
photographic works and. third, the question of fixation 
and—in connection with that question—the delimitation 
between photographic works on the one hand and audio- 
visual works on the other. 

The Concepts of Photography and of Processes Ana- 
logous to Photography 

24. The word "photography" is composed of two ele- 
ments of Greek origin: "photo" means "light" and 
"graphy" can be translated as "drawing." "engraving" or 
"writing." "Photographs" mean records of images pro- 
duced on surfaces sensitive to light. Usually, but not 
necessarily, the image which is recorded is produced by 
means of lenses in a camera. When the sensitive material 
is exposed to the light forming the image, it undergoes 
changes in structure. In this way. a latent image is formed 
which becomes visible by development and permanent by- 
fixation. Originally, all this involved chemical processes 
and. even now. that is still the typical way of producing 
latent pictures and of developing and fixing them. Re- 
cently, however, other processes have also appeared such 
as producing "electronic photographs." 

25. With new developments, the quality of photo- 
graphs is becoming ever more perfect and the means of 
expression of photographers ever richer, but all this does 
not concern, in itself, the notion and definition of photo- 
graphic works. Such new methods as the use of electronic 
techniques may. however, raise some questions. One may- 
ask, for example, whether the production of electronic 
images still qualifies as photography and whether it can 
be deemed a process analogous to photography or, yet 
again, whether it is even covered at all by the notion of 
photographic works. 

26. Electronically produced pictures are made, for in- 
stance, by the so-called charge-coupled device (CCD) 
technique. Light is transformed by light-sensitive silicon 
chips into electronic charges which are amplified and 
transferred into a magnetic memory built into the camera 
or connected to it. The content of the memory is trans- 
formed into direct signals through a digital converter and 
the signals are fed into a computer system by means of 
which pictures can be produced. Such pictures are images 
recorded by means of action of light. Therefore, they are 
dearly covered by the notion of photographic works as 
used in the Berne Convention. The only question which 
may emerge is whether such pictures are photographic 
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works proper or rather works assimilated to photographic 
works (and expressed in a process analogous to photogra- 
phy). The answer depends on whether only those pro- 
cesses could be deemed photography which were known 
as such at the time of the inclusion of the expression con- 
cerned into the text of Article 2( 1 ) of the Berne Conven- 
tion ( Stockholm. 1967 ) in which case every other method 
invented after that time could only be considered, at 
most, as a process analogous to photography even if it 
involved the recording of images of objects of reality pro- 
duced through surfaces sensitive to light, or. such new 
picture-producing processes could still be deemed to be 
covered by the concept of photography ( in which case the 
expression "process analogous to photography" would 
refer to something else). Both answers may be accepted as 
reasonable, but the latter answer seems to be more justi- 
fied. 

27. Where do processes analogous to photography start 
then? Probably, such fields as infrared "photography" 
and ultraviolet "photography" where invisible light is 
used, are in the border area between photography proper 
and processes analogous to photography, whereas radio- 
graphy and other radiation recording techniques (such as 
X-ray radiography, gamma radiography, autoradiogra- 
phy)—which, in general, involve the recording of subsur- 
face features of objects—are processes analogous to pho- 
tography. Here, the source of the recording of images is 
not light but radiation, the techniques, however, arc anal- 
ogous to the techniques of photography. At the other end 
of the spectrum, there are then such picture-generating 
processes about which there could be serious doubts 
whether they are still analogous to photography or 
whether they are already beyond that category. The 
so-called nuclear magnetic resonance technique by means 
of which pictures arc taken through scanning molecules, 
for example, in a human body that has been placed in a 
very powerful magnetic field (under the effect of that 
field, molecules emit radio signals which are recorded as a 
picture ) or the techniques used for electronic microscopes 
are in that outer border area, although on the basis of an 
extensive interpretation of the term, they can still be 
deemed to be processes analogous to photography. In the 
case of sound-generated pictures ("sonar" pictures), it is 
even more difficult to speak about works produced by 
processes analogous to photography, but such an extreme 
interpretation of the notion of analogy cannot be ex- 
cluded either; if this interpretation were to be accepted, 
its basis could be a possible principle that all processes 
which involve the recording of any pictures by means of 
capturing any waves by which light, radiation, magne- 
tism, sound, etc., are spread can be deemed processes 
analogous to photography. 

28. In the preceding paragraphs, this memorandum has 
dealt with the mainly technological aspect of the defini- 
tion of photographic works. The description of the var- 
ious new developments and borderline questions seemed 
necessary to outline an appropriate definition. Modern 
picture-producing techniques, however, do not raise sig- 
nificant legal problems. In respect of the concept of pho- 
tographic works, it is rather the question of originality 
which involves the most serious and most numerous 
problems, both of theoretical and of practical nature. 

The Problems of Copyright Eligibility of Photo- 
graphic Works 

29. Neither the Berne Convention nor the Universal 
Copyright Convention define the word "work." It is clear, 
however, from the general etymological meaning of the 
word and from the context in which it is used that 
"works" must be the result of intellectual creativity. Arti- 
cle 2(5) of the Berne Convention seems to confirm this 
interpretation in providing that "(c]ollections ... which ... 
constitute intellectual creations, shall be protected as such 
..." [emphasis added]. It is another matter that, although 
the word "creations" offers some more substantive indi- 
cations for the definition of "works." it also has to be 
interpreted and further defined. There is a fairly general 
agreement as to what "creations" (and, consequently, 
"works") do not include. First of all. "creations" do not 
include mere ideas or mere information as such. Copy- 
right protection only exists if an idea has been fixed in a 
certain form, if a piece of information has been expressed 
in words, notes, pictures, etc. Furthermore, "creations" 
do not have to be novel, but they must be original. 

30. Works must be original productions or, at least, 
must contain original elements; about this, there is still 
agreement. The point from where agreement ceases to 
exist, in legal theory and in national copyright laws, is the 
notion of originality. Under certain copyright laws—in 
general, under the copyright laws of countries with com- 
mon law legal traditions—all productions in the literary 
and artistic domains that arc the results of. at least, skill 
and labor, and are not mere copies of preexisting produc- 
tions, qualify as works. In other countries, only those pro- 
ductions are recognized as original creations—and, conse- 
quently, as works—which clearly reflect the personality of 
their creators and which are the results of indepen- 
dent—and sometimes above-average—intellectual ef- 
forts. The international copyright conventions have al- 
ways recognized the coexistence of such differing ap- 
proaches, and the problems emerging from the differences 
in the interpretation of the notion of "works" have been 
left to national legislation. 

31. The problems of differing concepts of originality 
have always been very strongly felt in respect of photo- 
graphic works. As described in the preceding chapter of 
this memorandum, the question of originality of photo- 
graphic works arose at several diplomatic conferences on 
the revision of the Berne Convention. The definitions of 
such works in national laws also differ to a large extent. 

32. When the original artistic character of photographs 
was questioned, it was said that it was a machine and not 
a human being that produced the picture and that there 
was not sufficient room for creativity. In the early stages 
of development of photography and of international 
copyright protection ( both of which took place in nearly 
the same period), a further source of doubt was that, for a 
while, it was traditional art (painting, drawing, etc.) 
whose artistic principles and values were taken into ac- 
count when considering the eligibility of photographs for 
copyright protection and it was only later that the inde- 
pendent artistic laws and characteristics of photography 
were identified. 
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33. The national laws and/or courts of certain countries 
did recognize the originality and thus the copyright eligi- 
bility of. at least, certain photographs fairly early. The 
case of Burrow-Giles Lithographic Co. v. Sarony is fre- 
quently referred to as one of the earliest examples of such 
recognition. In that case, the Supreme Court of the 
United States of America held photographs to constitute 
"writings" within the meaning of the "copyright clause" 
of the Constitution of that country as early as in 1884. 
The Court held that the portrait which was at issue in the 
case exhibited sufficient originality "by posing ... Oscar 
Wilde in front of the camera, selecting and arranging the 
.ostume. draperies, and other various accessories in the 
aid photograph, arranging the subject so as to present 

graceful outlines, arranging the light and shade, suggesting 
and evoking the desired expression ...." 

34. The Supreme Court declined to rule in the case 
mentioned above on the question of whether, in general, 
"ordinary' photographs" exhibited sufficient originality or 
not. but the case law development that followed led to a 
legal situation which is now fairly typical in countries 
with common law traditions. That was expressed in the 
most eloquent way in another court decision which is also 
often quoted. Judge Learned Hand concluded in 1921 
that "no photograph, however simple, can be unaffected 
by the personal influence of the author ..." and. by this, he 
stated that all independently produced photographs con- 
tained more or less originality sufficient to claim copy- 
right protection (Juveler's Circular Publishing Co. 
v. Keystone Publishing Co.. 274 Fed. 932. 934 
(S.D.N.Y.), affirmed 281 Fed. 83 (2d Cir. 1922)). Sev- 
eral copyright laws following the common law system 
contain provisions which make it clear that practically all 
independently created photographs enjoy copyright pro- 
tection. For example, under the Copyright Statute of the 
United Kingdom, photographs are protected "irrespec- 
tive of artistic quality" and such a provision, or one simi- 
lar to it. can be found in many other copyright laws based 
on the common law legal approach. The language of those 
provisions also expresses the principle that no value judg- 
ment should be made as a condition of copyright eligibil- 
ity. 

35. In a number of countries with "continental" or 
"Roman" legal traditions, not all photographs are pro- 
tected as works, but only those which pass a certain cre- 
ative-step test. For example, the Brazilian Copyright Law 
provides that only those photographs enjoy copyright pro- 
tection which, by reason of choice of subject and the con- 
ditions under which they are made, may be considered 
artistic creations. Other national laws do not indicate, in 
such a detailed manner, what criteria of copyright eligibil- 
ity should be considered, but provide, in general, that 
only artistic photographs, or photographs of creative na- 
ture, enjoy copyright protection. In still other countries, 
copyright laws themselves do not contain any such special 
conditions in respect of photographic works, but certain 
photographs—about which the courts find that they do 
not exhibit sufficient creativity—arc excluded from copy- 
right protection within the framework of case law. 

36. It is interesting how French legislation has devel- 
oped in this field. The 1957 Copyright Law of France pro- 

vided that only those photographs were protected by 
copyright which were of artistic or documentary charac- 
ter. The application of that provision led to a complex 
case law which sometimes involved certain subjective 
value judgments. That situation was criticized as a source 
of legal uncertainty and as being in conflict with the gen- 
eral principle expressed in Article 2 of the 1957 Law 
according to which all intellectual works were protected, 
irrespective of their genre, form of expression, merit or 
purpose. The Law of July 3. 1985. modified the provision 
of the 1957 Law concerning photographic works and 
extended copyright protection to all such works irrespec- 
tive of their artistic or documentary character. It was 
stressed that photographs should be original to be pro- 
tected, but their originality should be judged on the basis 
of the same criteria as the ones applied in respect of other 
categories of works. 

37. There arc certain African countries (Benin, Bur- 
kina Faso, Côte d'Ivoire. Guinea. Senegal) which have 
adopted the solution of the 1957 French Copyright Law; 
under the copyright laws of those countries, photographic 
works arc only protected if they are of an artistic or docu- 
mentary character. 

38. In some countries, photographs not qualifying as 
works fall into the public domain, while in several other 
countries (such as Austria, Federal Republic of Germany. 
Hungary. Italy), there is a safety net for such works: 
although they do not enjoy copyright protection, they are 
protected under special related rights systems (which, in 
general, involve less favorable.conditions, shorter terms 
of protection and sometimes even some formalities). 
These related rights systems are briefly discussed in the 
last chapter of this memorandum. 

39. There is a third—middle-of-the-road—solution 
which prevails in the Nordic countries. In Denmark. Fin- 
land, Norway and Sweden, photographic works are not 
protected under the provisions on authors' rights as other 
kinds of pictorial and graphic works arc. The copyright 
legislations of those countries expressly exclude photo- 
graphs from the application of the copyright laws; there 
arc separate laws about the protection of photographs on 
the basis of which all photographs are protected, irrespec- 
tive of their artistic character or purpose. The protection 
of photographs under the separate laws is. however, in 
keeping with the minimum standards established by the 
Berne Convention in respect of photographic works. In 
the last but one chapter of the present memorandum, the 
relationship between such special systems, on the one 
hand, and the copyright protection described in the mem- 
orandum, on the other, is discussed briefly. 

40. There seems to be no reason to use other criteria in 
respect of the protection of photographic works than the 
ones applied, in general, when copyright eligibility of lit- 
erary and artistic works is considered. As a result of a 
fairly long legal development, it is now clear (at least 
under the Berne Convention) that all photographs should 
be considered as works and protected by copyright. As in 
respect of all other productions in the literary and artistic 
domains, in respect of photographs also, there could be 
only one condition of copyright eligibility, namely, that 
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they should contain creative elements, that is. they should 
be original. The artistic value, the merit, the purpose, etc.. 
of photographs should not be taken into account as cri- 
teria of eligibility for protection. 

41. During the more than 100-year-long discussions 
on whether the copyright protection of photographs is jus- 
tified or not. it has been proved in a convincing manner 
that there are a great number of elements of the pic- 
ture-producing process in which originality—even if it is 
interpreted as an expression of the personality of the 
author—can be manifested in the field of photography. 
The choice of the subject of which, of the time when and 
of the angle from which the picture is taken as well as the 
composition of the photograph ( several books have been 
written about the rich choice and the possible artistic 
effects of different ways of picture composition ) are prac- 
tically always present when a photograph is taken by a 
human being even if a "simple." "automatic" camera is 
used. In addition to this, there can be original elements in 
choosing certain technical means (lenses, filters, the types 
of sensitive material) as well as in the phase of the devel- 
opment of pictures and the final cutting of the picture, 
not to mention the fact that in many circumstances where 
that is possible photographers, before taking pictures, 
arrange the subject to be photographed in a special way. 
use special light effects, and make other artificial prepara- 
tions serving the purposes of making the picture. 

42. The rich personal choice at the stage of taking and 
composing photographs indicates that Judge Learned 
Hand (see paragraph 34 above) was basically right when 
he stated that "no photograph, however simple, can be 
unaffected by the personal influence of the author." This 
means that practically all photographs taken by human 
beings necessarily contain some elements of originality. If 
originality is present, there is no basis for saying that less 
originality still is not sufficient but a certain higher level 
of originality is needed for copyright eligibility. Only 
those photographs should be excluded from copyright 
protection in the case of which there is no room for per- 
sonal choice and no possibility of influencing the compo- 
sition of the picture to be taken (such as pictures taken by 
fully automatic traffic control cameras and, at least under 
certain laws, simple photocopies, photographs taken by 
coin-operated machines, etc.). Furthermore, it goes with- 
out saying that no photographs that are copies of preexist- 
ing photographs can be protected as original works. 

The Question of Fixation. Delimitation Between 
Photographic Works and Cinematographic Works 

43. At the 1967 Stockholm Diplomatic Conference, in 
Main Committee I. the Delegation of the United King- 
dom proposed that in the non-exhaustive list of works in 
Article 2 of the Berne Convention, the reference to photo- 
graphic works should contain a condition concerning fixa- 
tion. The Committee did not adopt the proposal; not 
because it thought that fixation was not a condition, but 
rather because it considered that—as the report of the 
Committee put it—"a photographic work must by defini- 
tion be fixed." The position of Main Committee I seems 

to be correct. The very' notion of photography involves 
that an image is produced on a surface sensitive to light or 
radiation and the result is necessarily a still picture as in 
the case of graphic works proper. 

44. The fact that a photographic work necessarily in- 
volves fixation is in harmony with Article 2(2) of the 
Berne Convention which allows that "any specified cate- 
gories of works shall not be protected unless they have 
been fixed in some material form." What the position of 
Main Committee I clearly implies is that if a picture pro- 
duced on the basis of light or radiation effects is not fixed, 
then it is not a photograph ; it may be some other work 
protected by copyright, but not a photograph because 
photographic works are. by definition, fixed. 

45. Cinematographic works are composed of a series of 
photographs (and, if they arc "audiovisual." also of a 
sound track). Before cinematography was recognized as 
an independent genre, attempts had been made to protect 
cinematographic films element by element and, inter alia, 
as a sequence of photographic works. It became clear 
fairly soon, however, that the essence of cinematographic 
films was just that when such series of related images 
were shown in succession, they imparted an impression of 
motion. From that is derived the expression "motion pic- 
tures" as a synonym of cinematographic works. It is evi- 
dent that while cinematographic works are composed of 
still images which—when individually taken—qualify as 
photographs, they are. as to their artistic essence, not a 
simple sum of individual photographs but do represent a 
new quality. Therefore, a cinematographic work is pro- 
tected as such and not. for instance, as a collection of pho- 
tographic works. 

46. It is another matter that if a portion of the sequence 
of pictures is used as a still picture, it has the quality of a 
photograph. Should such a still picture extracted from a 
cinematographic film be protected as a photographic 
work according to the provisions on such works or should 
it be considered as a part of the cinematographic work? 
The majority of national laws are silent about that ques- 
tion which is also only rarely considered in case law. 
National laws which do provide for the copyright status of 
photographs "extracted" from cinematographic films 
contain diametrically opposing provisions. The national 
laws of several countries with common law legal tradi- 
tions (Australia. Bangladesh. India. Pakistan, United 
Kingdom, etc.) exclude photographs that are parts of cin- 
ematographic films from the definition of photographic 
works, while the copyright laws of some other countries 
( such as those of Italy and Portugal ) expressly provide 
that photographs from cinematographic films must be 
deemed to be photographs. 

47. Important arguments can be cited in favor of both 
solutions mentioned in the preceding paragraph. It can be 
said that when a still picture from a film is used (for 
example, when it is published in a magazine), it possesses 
all the qualities of a photographic work and, at the same 
time, in itself, it cannot have the effect (motion) which is 
the essence of cinematographic works. On the other hand, 
it cannot be denied that if such a photograph is used scp- 
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arately, one cannot ignore the fact that it is (or was) part 
of the cinematographic film. It is used not so much as an 
independent work, but rather as an element of the se- 
quence of pictures composing the film. Under that theory, 
the owner of the copyright in the picture is the owner of 
the copyright in the cinematographic work, the duration 
of the protection of the picture is the duration of the pro- 
tection of the cinematographic work and not of the photo- 
graphic work and. generally, the law concerning cinemat- 
ographic works is applicable. 

Conclusions 

48. On the basis of the above considerations, the 
following principles are proposed: 

Principle PHW1. (1) Photographs are still pic- 
tures produced on surfaces sensitive to light [or 
other radiation] irrespective of the technical na- 
ture of the picture-taking process (chemical, elec- 
tronic or other). 

(2) All photographs that contain original ele- 
ments should be protected by copyright as photo- 
graphic works. All photographs should be consid- 
ered as containing original elements and thus as 
being photographic works, except those in the 
case of which the person taking the photograph 
has no influence on the composition or other sig- 
nificant elements of the picture. 

Principle PHW2. Alternative A : To photographs 
extracted from cinematographic works, the law 
concerning photographic works should apply. 

Alternative B: To photographs extracted from 
cinematographic works, the law concerning cine- 
matographic works should apply. 

49. It should be noted that Principle PHW1 does not 
use the expressions "works assimilated to photographic 
works" or "works expressed by a process analogous to 
photography." The assimilation of such works is carried 
out in the definition itself. Consequently, the expression 
"photographic works" used in the present memoran- 
dum—as defined in Principle PHW1—also includes 
works expressed by a process analogous to photography. 
In the case of Principle PHW2, two alternatives are 
offered on the basis of the considerations discussed in 
paragraphs 46 and 47 above. 

Report 26. Some delegations informed the Com- 
mittee on the definition of photographs and photo- 
graphic works, respectively, in their national laws. 

Report 27. There was agreement that paragraph 
(1) of Principle PHW1 was acceptable as a technical 
definition; that is, not as a definition of photo- 
graphic works hut photographs in general. Some par- 
ticipants stressed that the definition had the advan- 

tage of being general and was not attached to con- 
crete techniques. 

Report 28.     The first sentence of paragraph (2) of 
Principle PHW1 was supported by all the partici- 
pants who took the floor in the discussion. It was 
pointed out, however, that the concept of originality 
differed to a great extent at the national level. 

Report 29. One delegation proposed that in para- 
graph (I) of Principle PHWl the word "produced" 
should be replaced by the word "fixed, " because, in 
certain cases, it was the phase of development where 
originality was manifested. 

Report 30. A great number of comments were 
made in respect of the second sentence of paragraph 
(2) of Principle PHWL 

Report 31. Several participants supported the prin- 
ciple included in that sentence, stressing that it 
offered an objective basis for the delimitation be- 
tween photographic works and photographs not eligi- 
ble for copyright protection. Some delegations refer- 
red to the legislation and the case law of their coun- 
tries which were in keeping with that principle. 

Report 32. Several other participants opposed the 
sentence as it was worded in the memorandum be- 
cause they considered it as a quasi presumption of 
originality of photographs. Some delegations refer- 
red to their national legislation and case law where 
the concept of originality was different from the one 
which was reflected in the second sentence of para- 
graph (2) of Principle PHWl, and emphasized that 
the same concept should prevail in respect of all cate- 
gories of works. 

Report 33. One delegation proposed that the sec- 
ond sentence of paragraph (2) of Principle PH \\ '1 
should be reworded: the principle should reflect that 
those photographs should be protected as photograp- 
hic works in the case of which the person who look 
the picture had influence on the composition of the 
picture or on any other elements constituting intel- 
lectual creation. The delegation considered that, by 
means of such a wording, the quasi presumption of 
originality contained in that sentence could be 
avoided. Some other delegations supported that pro- 
posal. 

Report 34. Another delegation proposed that the 
second sentence of paragraph (2) of Principle PHWl 
should not refer to the influence of the person taking 
the photograph but to human influence, in general, 
because such a wording would cover better all cases 
where the copyright eligibility of photographs should 
be recognized. Several participants supported this 
proposal. 
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Report 35. Several participants proposed that the 
second sentence of paragraph (2) of Principle PHW1 
should be deleted from the text of the principle and 
the question of the interpretation of originality 
should be left to the commentary where the differing 
approaches at the national level were correctly ana- 
lyzed. 

Report 36. One delegation proposed that the sec- 
ond sentence of paragraph (2) of Principle PHW1 be 
put in brackets to express that it was not applicable 
in all countries. 

Report 37. A separate discussion took place con- 
cerning the copyright status of photographs taken by 
satellites. Some participants were of the view that 
such photographs should also be protected as photo- 
graphic works because human influence on signifi- 
cant elements of producing such photo- 
graphs—through pre-programming of the pic- 
ture—taking process and also in the phase of develop- 
ment—was present. Some delegations said that the 
concept of originality prevailing in their countries 
did not seem to cover such photographs; no human 
influence could be recognized in such cases and thus 
copyright protection was not justified. They added, 
however, that such photographs might deserve pro- 
tection of a related rights nature. 

Report 38. An observer from an international 
non-governmental organization raised the question 
of whether photographs taken of two-dimensional 
works of fine art with the purpose of as perfect a 
reproduction as possible of such works could be con- 
sidered as separate works or not. The representative 
of the Secretariats considered that it was a question 
which could only be answered at the national level 
depending on the concept of originality prevailing in 
the country concerned. 

Report 39. Some participants referred to national 
laws where photographs not qualifying as photo- 
graphic works were protected by related rights. In 
that context reference was made also to computer- 
generated works. 

Report 40. In respect of Principle PHW2, several 
participants were in favor of Alternative A, while sev- 
eral other participants were in favor of Alternative B. 
Finally, it was agreed that both alternatives should 
be retained reflecting the differing solutions at the 
national level. 

Formalities   as   Conditions   of   Protection   or   as 
Sources of Prima Facie Evidence 

50.     There are several national copyright laws under 
which it is a condition of the protection of photographs 

that the name of the author—and, under certain laws, 
also the year of the production or publication of the pho- 
tograph—be indicated on the original and/or on the 
copies of the photograph. 

51. Under Article 5(2) of the Berne Convention, the 
enjoyment and exercise of authors' rights shall not be sub- 
ject to any formality. The indication of the name of the 
author and the place and year of the creation or publica- 
tion of a work as a condition of copyright protection is a 
formality. In countries party to the Berne Convention, the 
protection of photographic works cannot be subject to 
such formalities. Such formalities do not seem to be justi- 
fied in other countries either. Therefore, the following 
principle is proposed for consideration : 

Principle PHW3. The copyright protection of 
photographic works should not be subject to any 
formalities ( such as the indication of the name of 
the author and/or the year of the production or 
publication of the photograph on its copies as a 
condition of copyright protection). 

52. It is another matter that the indication of certain 
data, such as those mentioned in the preceding para- 
graphs, may be useful for the identification of the author 
or of the year of the production or publication of the pho- 
tograph ( which latter data may be important for the cal- 
culation of the term of protection). In respect of photo- 
graphs—in case of dispute—it may be fairly difficult to 
find out and prove such data; therefore, it seems to be 
justified to encourage authors to indicate those data on 
the copies of the photographic works. The indication of 
such data is promoted, and the establishment of the data 
concerned in possible legal proceedings is facilitated if the 
indication of such data is recognized as prima facie evi- 
dence, as proposed in the following principle: 

Principle PHW4. In the absence of proof to the 
contran, the person whose name and the year of 
the production or publication which are indicated 
on the original and/or on the copies of the photo- 
graphic works should be presumed to be the au- 
thor of the work and the year of the production or 
publication of the work, respectively. This princi- 
ple should also be applicable if the name indi- 
cated is a pseudonym, where, under the circum- 
stances, there is no doubt as to the identity of the 
author who uses that pseudonym. 

53. Principle PHW4 is in keeping with Article 15( 1 ) of 
the Berne Convention which provides as follows: "In 
order that the author of a literary or artistic work pro- 
tected by this Convention shall, in the absence of proof to 
the contrary, be regarded as such, and consequently be 
entitled to institute infringement proceedings in the coun- 
tries of the Union, it shall be sufficient for his name to 
appear on the work in the usual manner. This paragraph 
shall be applicable even if this name is a pseudonym, 
where the pseudonym adopted by the author leaves no 
doubt as to his identity." 
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Report 4L The participants who took the floor in 
the discussion expressed their agreement with Prin- 
ciple PHW3. 

Report 42. Several participants were of the view 
that Principle PHW4 contained useful advice. Some 
delegations, however, were of the opinion that the 
principle should he restricted to the indication of the 
name of the author which was only covered by Arti- 
cle 15(1) of the Berne Convention and should not be 
extended to the indication of the year of the produc- 
tion or publication of the work; the latter question 
could be covered by the commentary. 

Report 43. One delegation proposed that the 
whole Principle PHW4 should be deleted and the 
question of the prima facie evidentiary value of the 
indication of certain data should be dealt with in the 
commentary. 

The   Ownership 
Works 

of   Copyright   in   Photographic 

General Considerations 

54. It follows from the general principles and provi- 
sions of the international copyright conventions that, as a 
rule, the author, that is. the person who creates the work, 
is the original owner of copyright. 

55. National laws, in general, follow this principle in 
respect of photographic works as well. There are only 
three cases in which persons other than the creators of 
photographs are. in certain national laws, considered or 
designated as original owners of copyright, namely, first, 
the case of works created under employment contract: 
second, the case of commissioned works: and third, a spe- 
cial case in the legislation of certain common law coun- 
tries which is described below. 

56. The present memorandum docs not discuss the 
ownership in works created under employment contract 
because the copyright problems raised in connection with 
such works are of a general nature and do not only con- 
cern photographic works but all categories of works 
created by employees. That is the reason why several par- 
ticipants in the meeting of the Committee of Governmen- 
tal Experts on Works of Applied Art. in Geneva in Octo- 
ber 1987, expressed the view that it was not appropriate 
to discuss the question of the protection of such works 
within the framework of meetings dealing with different 
categories of works. 

57. The problems of commissioned photographs are 
discussed in a separate subchaptcr below. 

58. The special provisions on the original ownership of 
copyright in photographic works which can be found in 
the copyright laws of certain countries following common 

law traditions (Ireland. New Zealand. Sierra Leone. 
United Kingdom ) are of more general nature. They con- 
cern all photographic works (other than photographs 
made by employed authors and commissioned photo- 
graphs). Under the provisions mentioned above (which, 
otherwise, cannot be found in the copyright laws of the 
majority of common law countries either), "author" in 
relation to a photograph means the person who. at the 
time the photograph is taken, is the owner of the material 
on which it is taken. These provisions have been criti- 
cized both outside and inside the countries concerned as 
conflicting with certain basic principles of copyright and 
as attributing authorship on a basis which may be wholly 
irrelevant. For example, the so-called White Paper on 
"Intellectual Property and Innovation" presented to the 
Parliament in the United Kingdom in April 1986 stated 
as follows: "It is somewhat arbitrary and frequently inap- 
propriate that the owner of the film should also own the 
copyright in a photograph on the film." The new Copy- 
right Bill which is under discussion in the Parliament of 
the United Kingdom at the time of the preparation of this 
memorandum, accordingly, does not contain any separate 
provision on the ownership of copyright in photographic 
works and. thus, the general provision of the Bill under 
which the "author" is the person who has created the 
work, is applicable. 

59. It is another matter that the ownership of the origi- 
nal of the photograph (for example, the negative) on the 
basis of which copies can be produced may be of special 
importance in respect of the exercise of economic rights 
which is discussed below in the chapter about such 
rights. 

60. The following principle states something that is 
fairly evident in respect of the majority of categories of 
works. It seems to be necessary to simply underline that 
the solutions described in paragraph 58 above—accord- 
ing to which the owner of the photographic film is desig- 
nated as the owner of the copyright—do not seem to be 
appropriate to mention in this context: 

Principle PHW5. The author (that is, the cre- 
ator) of a photographic work should be recog- 
nized as the original owner of copyright in such a 
work. 

61. It goes without saying that exceptions may be pro- 
vided for. particularly in two cases. The first is the origi- 
nal ownership of the person who has commissioned the 
photograph (this case is discussed below), and the second 
is the possible original ownership of the employer ( first of 
all in countries with common law legal traditions). The 
latter case is not, for the reasons mentioned in paragraph 
56. discussed in this memorandum. 

Ownership of Copyright in Commissioned Photo- 
graphic W 'orks 

62. Contrary to the problems of photographic works 
created by employees, it seems to be justified to discuss 
the questions of the copyright status of commissioned 
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photographs in the present memorandum. Of all catego- 
ries of works, perhaps photographs are the ones which are 
most frequently created on commission. Therefore, it is 
not by chance that several national copyright laws contain 
special provisions concerning the ownership of copyright 
in commissioned photographs. 

63. The provisions of national copyright laws on this 
subject differ to a large extent, and one can find examples 
of practically all imaginable solutions. 

64. In a number of countries (for example, in France. 
Italy and several European socialist countries), the origi- 
nal ownership of copyright in commissioned works be- 
longs to the author. That is the case in those countries 
where it is declared that the author is the original owner 
and there is no exception to this principle in respect of 
commissioned works. 

65. There are some countries (for example. Congo. 
Mali. Portugal. Senegal) whose laws provide that copy- 
right belongs originally to the author, but they make pos- 
sible contractual stipulations to the contrary. This means 
that, by operation of a contract, copyright can be origi- 
nally vested in the person who commissions the work. 

66. In other countries ( such as Cyprus, Kenya, Malawi. 
Malaysia, Malta, Nigeria, Sri Lanka, Zambia) the general 
rule is that copyright is vested in the author, but in the 
case of commissioned works, it is deeemed to be transfer- 
red to the person who commissioned the work, subject to 
any agreement between the parties excluding or limiting 
such a transfer. This means that while in the countries 
mentioned in the preceding paragraph the lack of contrac- 
tual stipulations to the contrary means that the author is 
the original owner of copyright; in the countries men- 
tioned in this paragraph, if the contract is silent about this 
question, the copyright in the commissioned work is 
vested in the person who commissioned it. 

67. There are national laws (such as the Copyright Law 
of Ecuador) where in principle the author remains the 
original owner, but this ownership is restricted to a large 
extent by a cessio legis type provision under which the 
person who commissioned the work has the exclusive 
right to use the work within the limits of the means of 
dissemination for which it was commissioned. 

68. The Copyright Law of the Philippines contains a 
unique, middle-of-the-road solution. It provides that the 
author and the person who commissioned the work are 
the joint owners of copyright in the work. 

69. The copyright laws of several countries (such as 
Canada, Denmark, Finland, India, Ireland, Israel, Nor- 
way, Pakistan, Singapore, Sweden, Trinidad and Tobago, 
United Kingdom, United States of America, Uruguay) 
provide that the person who commissioned the photo- 
graphic work is the original owner of copyright (some- 
times with a condition that this applies unless otherwise 
expressly provided for in a contract). In respect of the 
United States of America, it should be noted that this rule 
applies only in respect of commissioned photographs 

which are covered by the definition of "works made for 
hire" (last paragraph of section 101 of the 1976 Copyright 
Act). 

70. It is understandable that the copyright laws of sev- 
eral countries contain specific provisions on the copyright 
status of commissioned photographs and that such spe- 
cific provisions provide for the original ownership of the 
persons who commissioned such photographs. In general, 
the purpose of commissioning photographs is obviously 
more than just to have copies of such photographs, it is 
rather to be in the exclusive position to use the photo- 
graphs for all possible purposes. Furthermore, the persons 
who commission such works often determine the objects 
of which photographs are to be taken as well as certain 
details of the photographs and thus they also have an 
influence on the nature and artistic features of such 
works. It is realistic for national laws to recognize the spe- 
cial status of commissioned photographs when they pro- 
vide for the ownership and exercise of copyright. For the 
recognition of this special status, the following two alter- 
natives are proposed : 

Principle PHW6. Alternative A: In respect of 
photographic works created on commission, the 
person who commissioned the work should have 
an exclusive license to use the work for all pur- 
poses which could reasonably be said to have been 
within the contemplation of the parties at the 
moment of commissioning. 

Alternative B: In respect of photographic works 
created on commission, unless otherwise provided 
in contract, the person who commissioned the 
work should be recognized as original owner of 
economic rights (see Principle PHW8) in such a 
work. 

71. The two alternatives above seem to correspond to 
the two basic trends which can be deduced from the var- 
ious national solutions described above (which two 
trends otherwise also exist in respect of works created by 
employed authors). The meaning of Alternative A can 
only be fully appreciated if it is read together with Princi- 
ple PHW5 which latter states that the author is the origi- 
nal owner of copyright, while Alternative B is just one of 
the possible exceptions to Principle PHW5. as mentioned 
in paragraph 61 above. Both alternatives leave open the 
question of the exercise of moral rights. In the case of 
Alternative B, which is based on what could be called the 
common law approach, a further provision may be found 
necessary in national laws under which, in the case of 
commissioned photographs, it should be deemed, unless 
otherwise provided in contract, that the author has agreed 
not to his moral rights (at least his right to be named on 
the copies of the photograph or in connection with such 
copies). 

Report 44. Several participants expressed their full 
support for Principle PHW5. 

Report 45. Other participants drew attention to 
what was described in paragraph 55 of the memo- 



WIPO MEETINGS 275 

randum in respect of possible exceptions to this prin- 
ciple and suggested that, for the sake of avoiding 
misunderstandings, the text of Principle PHVV5 
should also refer to the possibility of exceptions. It 
was proposed, as a solution, to insert the words "as a 
rule" into the text of the principle. As another solu- 
tion, it was suggested that the principle should 
simply state that exceptions were possible. 

Report 46.     In respect of Principle PH W '6. some 
participants expressed their preference for Alterna- 
ive A, while other participants were in favor of Alter- 
iative B. 

Report 47. Some participants drew attention to 
the last phrase of Alternative A and said that a more 
objective basis should be found than the contempla- 
tion of the parties at the moment of commissioning 
the work. 

Report 48. One delegation proposed that, instead 
of the phrase mentioned in the previous paragraph 
above. Alternative A should simply refer to the pur- 
poses for which the photographic work had been 
commissioned. The delegation noted that it was im- 
portant to define what was meant by "commissioned 
works" because, depending on the actual influence 
of the commissioner of the commissioned work both 
Alternative A and Alternative B could be accept- 
able. 

Report 49. An observer from an international 
non-governmental organization stressed that it was 
not sufficient to take into account the contemplation 
of the parties at the moment of commissioning the 
work. The right of the commissioner to use the work 
should be interpreted in a more flexible way, taking 
into account any new conditions and circumstances 
(including new technologies) concerning the possible 
utilization of the work. 

Report 50. One delegation drew attention to the 
fact that in the French version of Alternative B, the 
word "convention" is used instead of the word "con- 
trat" (contract) which appeared in the English ver- 
sion. While the word "convention" corresponded, in 
a certain sense, to the meaning of the word "con- 
tract," it might be misunderstood. Therefore, the 
delegation suggested that, in the French version, the 
word "contrat" should be used. This proposal was 
supported by some other participants. 

Report 51. Several participants said that they did 
not agree either with Alternative A or with Alterna- 
tive B of Principle PHW6. 

Report 52. One delegation suggested that an Alter- 
native C should be added to the two alternatives con- 

tained in the memorandum, which should read as 
follows: "In respect of photographic works created 
on commission, the author (that is, the creator) of 
the photographic work, unless otherwise provided in 
the contract, should be recognized as the original 
owner of economic rights." Some participants sup- 
ported this proposal. 

Report 53. Several participants stressed that Prin- 
ciple PHW6 only concerned economic rights and it 
should be considered as leaving moral rights or au- 
thors intact. In that context, one delegation opposed 
the statement included in the last sentence of para- 
graph 71 of the memorandum. 

Report 54. Several participants stressed that there 
was a close relationship between Principles PHU'5 
and PHW6 which should be further emphasized. 

Report 55. One delegation proposed that it should 
be made clear that, while Principle PHW5 covered a 
question which should be settled in all national laws, 
Principle PH M '6 dealt with a question in respect of 
which it was not necessary to offer a regulation at 
the national level; it was only intended to States 
which wished to do so. 

Report 56. Some delegations informed the Com- 
mittee on the legal situation in their countries. One 
delegation stated that the last sentence of paragraph 
69 of the memorandum did not reflect precisely the 
legal situation in its country. The concept of "works 
made for hire" did not cover commissioned photo- 
graphic works, in general, but only those which had 
been commissioned for certain purposes, such as for 
collective works (encyclopedias, etc.), for works used 
for instructional activities and for newspapers and 
magazines. 

Report 5 7. One delegation said that, in its view, it 
was pointless to offer separate principles in respect of 
commissioned photographic works, because the 
same or similar questions emerged with regard to 
other categories of commissioned works (such as 
works of fine art and works of architecture). The del- 
egation was of the view that if the questions of the 
protection of commissioned works were dealt with, 
then they should include all kinds of protected works. 
Some other participants supported that comment. 

Report 58. The same delegation stressed that not 
only the recognition of the basic rights of authors 
was important, but also the conditions of the exer- 
cise of those rights, and first of all, the conditions to 
be applicable in contracts. The delegation said that 
it would be useful to deal with the questions of 
authors' contracts also at the international level. 
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Report 59. One delegation pointed out that, while 
a possible future meeting about the copyright ques- 
tions of works created by employees and of commis- 
sioned works could not lead to the adoption of prin- 
ciples which were acceptable for all the States, it 
would be necessary and useful to deal with, at least, 
the international private law problems arising from 
the fact that, in certain countries, it was the author 
who was recognized as original owner of copyright, 
while, in certain other countries, it was the employer 
or the commissioner who enjoyed such a status. Sev- 
eral other participants supported that comment. 

Report 60. Some participants expressed the view 
that Principle PHW6 should be deleted and the ques- 
tions of the protection of commissioned photo- 
graphic works should only be dealt with in the com- 
ments. 

Report 61. An observer from an international 
non-governmental organization expressed the view 
that in certain situations, the commissioner could 
also be recognized as a coauthor of the work. 

Moral Rights in Photographic Works 

72. Moral rights are the expression of the close and 
intimate link which exists between the author and his cre- 
ation, which may be more or less the expression of his 
personality. 

73. Article 6b,5( 1 ) of the Berne Convention provides 
that "Independently of the author's economic rights, and 
even after the transfer of the said rights, the author shall 
have the right to claim authorship of the work and to 
object to any distortion, mutilation or other modification 
of, or other derogatory action in relation to, the said 
work, which would be prejudicial to his honor or reputa- 
tion." This provision also covers photographic works. 

74. In the light of the foregoing, the principle governing 
moral rights in photographic works might be the follow- 
ing: 

Principle PHW7. Independently of the author's 
economic rights, and even after the transfer of the 
said rights and/or after the alienation of the copy 
of the photographic works, the author should 
have the right to 

(i) claim authorship and have his name indi- 
cated in connection with any public use of his 
work; 

(ii) object to any distortion, mutilation or other 
modification of, or other derogatory action in rela- 
tion to the said work, which would be prejudicial 
to his honor or reputation. 

Report 62. Several participants pointed out that 
Principle PHW7 was along the lines of Article 6h" of 
the Berne Convention and, as such, represented a 
minimum standard for the protection of moral 
rights. 

Report 63. Some delegations added that, in their 
national laws, some other moral rights were also 
granted (such as the right to make the work public, 
the right of withdrawal) and said that the minimum 
standard nature of the principle should be further 
emphasized. 

Report 64. An observer from an international 
non-governmental organization stressed that, in the 
case of new technologies which permitted the ma- 
nipulation and combination of pictures, particular 
attention should be paid to the fullest respect of 
moral rights. 

Report 65. One delegation pointed out that, in the 
French version of the opening part of Principle 
PHW7, it should be made clear that not only copies 
produced on the basis of the original support of the 
work but also the original support itself was meant. 
This comment was supported by an observer from an 
international non-governmental organization. 

Report 66. One delegation proposed that point (i) 
of Principle PHW7 should be worded in a more 
flexible manner to make it clear that the obligation 
to indicate the author's name did not cover cases 
where it would be unreasonable to meet such an obli- 
gation. Some other participants supported this pro- 
posal. 

Economic Rights in Photographic Works 

75. The international copyright conventions do not 
provide for specific limitations on the economic rights in 
respect of photographic works. Therefore, all economic 
rights granted to the authors of literary and artistic works 
should also be enjoyed by the authors of photographic 
works. 

76. The following principle—formulated in accordance 
with the more detailed provisions of the Berne Conven- 
tion—is offered for consideration : 

Principle PHW8. ( 1 ) The owner of copyright in 
a photographic work should have the exclusive 
right to authorize at least the following acts: 

(i) the reproduction of the work in any man- 
ner or form (including storage of the work in a 
computer); 

(ii) the display of the work to the public on a 
screen (insofar as such display is not recognized 
as a reproduction of the work); 
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(iii) the public exhibition of the work; 
(iv) the making of adaptations of the work; 
(v) any communication to the public of the 

work (including its communication by wire in a 
cable-originated program); 

(vi) the broadcasting of the work; any com- 
munication to the public by wire (by cable), or by 
rebroadcasting, of the broadcast of the work, 
when this communication or rebroadcasting is 
made by an organization other than the original 
one; 

(vii) the inclusion of the (preexisting) work 
into an audiovisual work. 

(2) The exclusive right of the author of the 
photographic work to authorize the acts men- 
tioned in paragraph ( 1 ) should not be restricted 
but in the cases and to the extent allowed under 
the international copyright conventions. 

77. The legal basis of the economic rights and the pos- 
sible limitations to them as well as the questions raised by 
new technologies in relation to those rights and limita- 
tions were discussed in detail at the meetings of the com- 
mittees of governmental experts dealing with the eight 
categories of works mentioned in paragraph 3 above. For 
example, the questions of cable distribution and the ap- 
plication of broadcasting right in the case of satellite 
broadcasting were discussed at the meeting of the Com- 
mittee of Governmental Experts on Audiovisual Works 
and Phonograms in Paris in June 1986, the recognition of 
the right of exhibition was considered at the meeting of 
the Committee of Governmental Experts on Works of 
Visual Art in Paris in December 1986, while the problems 
of reprography ( in respect of the possible restrictions of 
the right of reproduction), of the storage in and the 
retrieval from computer systems of works and of the dis- 
play of works on a screen will have been dealt with—by 
the time of the meeting of the Committee for which the 
present memorandum has been prepared—by the Com- 
mittee of Governmental Experts on the Printed Word (to 
take place after the writing of the present memorandum, 
in Geneva in December 1987). 

78. The present memorandum does not contain sepa- 
rate principles about two economic rights (neither of 
which is of the nature of an exclusive right), namely, pub- 
lic lending right and the droit de suite. 

79. As far as public lending right is concerned, its 
application might generally emerge only in respect of 
books containing pictures. Photographs, as such (i.e.. in 
isolation), however, in general, are not covered by such a 
right under national legislation (the legislation of the Fed- 
eral Republic of Germany seeming to be the only excep- 
tion). If this right—which would, otherwise, be justified 
in respect of valuable albums and, perhaps, also in respect 
of at least certain cases of illustrations—is granted also in 
respect of photographs, the considerations reflected in the 
chapter on public lending right in the working document 
prepared for the Committee of Governmental Experts on 
the Printed Word are applicable mutatis mutandis. 

80. The lack of any principle about the droit de suite is 
not simply because its application seems to be atypical in 
respect of photographic works, but rather because its 
recognition cannot be recommended at all in the field of 
such works. Article 14,er( 1 ) of the Berne Convention only 
provides for the droit de suite in respect of original works 
of art and original manuscripts of writers and composers. 
According to the generally accepted interpretation, 
"works of art" in this context means works of art proper, 
that is. drawings, paintings, statues, engravings and the 
like, and do not include photographic works in the case of 
which the original copy (the negative) plays a role which 
is different from that of the original works of art men- 
tioned above. No national laws grant the droit de suite to 
the authors of photographs. 

Report 67. Some delegations stated explicitly that 
they agreed with Principle PHW8. 

Report 68. One delegation, while supporting Prin- 
ciple PHH'8, referred to the right of display men- 
tioned in point (ii) of paragraph (1) of Principle 
PHW8for which the international copyright conven- 
tions did not provide explicitly. Therefore, there were 
no provisions in the conventions concerning the pos- 
sible exceptions to that right and, thus, paragraph 
(2) of the principle did not refer to any exception 
either. The delegation informed the Committee that, 
in the national law of its country, there was a partic- 
ular exception to the right of display of the author of 
a photograph. The lawful owner of a copy of a photo- 
graph had the right to display or otherwise exhibit 
that copy publicly without the authorization of the 
author. 

Report 69. The representative of the Secretariats 
informed the Committee that the new version of 
principles included in the memorandum prepared 
for the Committee of Governmental Experts on the 
Evaluation and Synthesis of Principles on Various 
Categories of Works to be held in Geneva in 
June-July 1988 which was under distribution, did 
contain an exception, in respect of works of fine art, 
to which the delegation referred in respect of photo- 
graphic works. 

Report 70. One delegation proposed that the open- 
ing part of paragraph (1) of Principle PHW8 be 
worded as follows: "The owner of copyright in a pho- 
tographic work should have the exclusive right to 
authorize any form of exploitation of his work pre- 
sently known or to be invented in future. In accor- 
dance with the provisions of the Berne Convention, 
he should have the exclusive right to authorize at 
least the following acts ... etc." 

Report 71. One delegation informed the Commit- 
tee that, in its country, public lending right also cov- 
ered photographic works. 
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Report 72. Some participants pointed out that, in 
addition to authors' rights, the personality rights of 
those persons whose photographs were taken should 
also be considered. Certain delegations referred to 
the legal situation in their countries. 

The Role of the Ownership of the Original Copy of a 
Photographic Work 

81. In the case of works of visual art (paintings, sculp- 
tures, etc. ), particularly if only one single original copy of 
such a work exists, the ownership of the original copy is of 
legal and practical importance. 

82. The ownership of such a single original copy means 
that the owner, whether he is the artist himself or another 
person, from a practical point of view is in an exclusive 
position to make the copy of the work of visual art avail- 
able for any utilization. When the author transfers the 
ownership of such a single copy, he does so in realizing 
that in practice this other person will find himself in such 
an exclusive position. The manner of enjoyment and 
exercise of copyright in the work, in the case of the trans- 
fer of the only existing copy, is a question of contract. If, 
however, the contract does not include any particular 
stipulations in this respect, one has to rely on an interpre- 
tation of this silence. 

of the single original copy implicitly includes the transfer 
of the exercise of certain economic rights to the new- 
owner of the copy, in the field of photographic works such 
an interpretation of the legal consequences of the transfer 
of the original copy seems to be much more than a mere 
trend. The simultaneous transfer of, at least, certain eco- 
nomic rights is generally accepted in such cases as a real- 
ity in the face of which any declaration that, at least, cer- 
tain of the author's economic rights are not transferred by 
the transfer of the ownership in the "material support" 
would be pointless and unrealistic. Therefore, the follow- 
ing principle is suggested (in two alternatives which differ 
in respect of whether all economic rights are considered 
to be transferred or only those which are indispensable for 
the transferee's usual activity): 

Principle PHW9. Alternative A: The transfer of 
the ownership in the original copy (for example, 
the negative) of a photographic work should, un- 
less otherwise provided in contract, be considered 
to involve the simultaneous transfer of the eco- 
nomic rights (see Principle PHVV8) in the work. 

Alternative B : The transfer of the ownership in 
the original copy (for example, the negative) of a 
photographic work should, unless otherwise pro- 
vided in contract, be considered to involve the 
simultaneous transfer of those economic rights in 
the work which are indispensable for the trans- 
feree's usual activity. 

83. The working document prepared for the meeting of 
the Committee of Governmental Experts on Works of 
Visual Art (Paris, December 1986) offered two alterna- 
tives to solve the problem of the silence of the contract 
concerning the enjoyment and exercise of copyright in 
case of the transfer of ownership in the single original 
copy. The first alternative—which corresponded to the 
traditional legal approach to this question—was that, in 
such a case, the economic rights should remain with the 
author; consequently, the owner of the copy, as well as 
any third person, should obtain an authorization from the 
author (or from his heir) for any further utilization of the 
work. The second alternative—which followed the trend 
of general practice in certain countries—was based on 
another possible interpretation of the silence of the con- 
tract, namely that, in transferring the only original copy 
the author accepts implicitly that it is the new owner of 
the copy who is authorized to exercise, at least, certain 
rights. 

84. In the case of photographic works, at least as far as 
the present widespread "traditional" picture-producing 
processes are concerned, there are also original "copies" 
( negatives, etc. ) which play a decisive role in the produc- 
tion of further copies (positives, etc.). Although the de- 
velopment of reprography makes the direct (positive 
from positive) reproduction of photographs possible in 
ever more perfect quality, the production of copies of 
photographs is still done normally on the basis of original 
copies (negatives). While, in respect of works of visual 
art, it is only a trend, in certain countries, that the transfer 

Report 73. Several participants stated that they 
opposed Alternative A of Principle PHW9 as not 
being in accordance with their national legislation. 

Report 74. Some participants said that they did 
not agree with Alternative B of Principle PHW9 for 
the same reasons. 

Report 75. Some other participants declared that 
Alternative B was acceptable to them. One delega- 
tion, however, proposed that Alternative B should 
only provide for the transfer of non-exclusive eco- 
nomic rights. 

Report 76. One delegation proposed that a new 
Alternative C should be added to Principle PHW9 
"according to which the author retained his eco- 
nomic rights in his work when the original copy (for 
example, the negative) was transferred to another 
person, unless otherwise provided in contract. " Some 
participants supported this proposal, while certain 
other participants opposed it. 

Report 77. Some participants expressed the view 
that they did not consider Principle PHW9 necessary 
because they were of the view that it was more appro- 
priate to settle this question in contracts. 
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The Term of Protection of Photographic Works 

85. As discussed in the chapter on the development of 
the provisions of the international copyright conventions, 
the term of protection is one of the rare questions about 
which both the Berne Convention and the Universal 
Copyright Convention contain specific provisions in re- 
spect of photographic works. 

86. Article 7(4) of the Berne Convention provides as 
follows: "It shall be a matter for legislation in the coun- 
tries of the Union to determine the term of protection of 
photographic works ...; however, this term shall last at 
least until the end of a period of twenty-five years from 
the making of such a work." 

87. Article IV.3 of the Universal Copyright Convention 
provides, as has been noted in paragraph 20 above, that 
the term of protection of photographic works must not be 
less than 10 years. However, this provision, for the rea- 
sons mentioned in the said paragraph, does not stipulate 
the date from which the term of protection must be com- 
puted. 

88. The provisions of national laws on the term of pro- 
tection of photographic works van from country to coun- 
try. In some countries, the term is calculated from the 
making of the photograph, in other countries from its 
publication, in still other countries from the death of the 
author, and the term of protection itself differs to a large 
extent. Furthermore, there are countries where the copy- 
right law does not provide for a specific term of protec- 
tion in respect of photographic works; therefore, the gen- 
eral terms of protection arc applicable to such works as 
well. 

89. The widely differing lengths of the term of protec- 
tion of photographs at the national level may raise practi- 
cal problems in relation to the administration of rights in 
such works. A further complicating factor is that, under 
the international copyright conventions, and in cases 
where the national law provides for more than the mini- 
mum term, the principle of comparison of terms may be 
applied. Under that principle, one has to know when the 
protection expires in two countries: in the country of ori- 
gin of the work and in the country in which protection is 
claimed. The latter principle, in itself, seems to justify 
that attempts should be made to try to harmonize the 
terms of protection. 

90. In trying to harmonize the terms of protection of 
photographic works, two elements should be considered: 
the starting point of the term and the duration. 

91. It is often not easy to determine with precision the 
date on which a photograph was made, particularly if it 
has to be found out several years later. The system of cal- 
culation based on publication does not allow the term of 
protection to be known in advance as it may not occur 
until long after the photograph was taken and may even 
never take place. 

92. There is only one solid basis for the calculation of 
the term of protection of photographic works, namely, the 
year of the death of the author as in respect of other cate- 
gories of works. 

93. When it comes to the duration of protection, it 
should be taken into account that there are extremely 
valuable photographic works of outstanding photogra- 
phers in respect of which probably no one feels that a 
shorter duration is justified (the more so because with the 
improvement of technology, photographs preserve their 
quality and can be used for a much longer period than 
before). It is, however, true that there are also photo- 
graphs of a lower quality and of a less marked originality. 
However, lower quality productions may be found in all 
and any categories of works. The difference in quality is 
not a real problem. More valuable works are generally 
used for a longer period, and there a longer term of pro- 
tection can hardly be opposed. On the other hand, if a 
work is used for a long period and if users want to use just 
that work, why could that fact not be interpreted as proof 
that, after all. that work has some particular value? 

94. The assimilation of the term of protection of photo- 
graphic works to the general term of protection would 
seem to be the most justified solution on the basis of the 
considerations mentioned above. It should, however, be 
taken into account that, in respect of such works, the 
Berne Convention defines the minimum term in 25 years 
to be calculated from the date of making of the photo- 
graph and that under the Universal Copyright Conven- 
tion, 25 years after the author's death is the general mini- 
mum term of protection. Therefore, that minimum dura- 
tion is suggested in the following principle: 

Principle PHW10. The term of protection of 
photographic works should, as a rule, be at least 
the life of the author and 25 years after his 
death. 

Report 78. Several participants expressed their 
support for Principle PIIU'IO as a compromise 
among the various provisions of the international 
copyright conventions and national laws. Some par- 
ticipants, however, insisted that they considered that 
photographic works should he protected under the 
same conditions and for the same term of protection 
as other categories of works. 

Report 79. Some delegations informed the Com- 
mittee about provisions in their legislation concern- 
ing the term of protection of photographic works. 
Some of them said that their national laws provided 
for a term of protection shorter than 25 years after 
the author's death. Other delegations stated that, 
under their national laws, the term of protection was 
longer than 25 years after the author's death. 

Report 80. One delegation drew attention to the 
French   version  of Principle  PIIU'IO  which   was 
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worded in a negative way—unlike the English ver- 
sion—which could be interpreted as a kind of criti- 
cism towards States where the term of protection was 
shorter. The delegation proposed that the French ver- 
sion of the principle should read as follows: "La 
durée de protection des oeuvres photographiques 
devrait, en règle générale, comprendre la vie de 
l'auteur et, au moins, 25 années après sa mort." // 
was stated that the English version could remain 
unchanged. Some other delegations supported the 
above-mentioned proposal. 

Report 81. One delegation suggested that Princi- 
ple PHW'IQ should only provide for the term of pro- 
tection of economic rights since, in its opinion, 
moral rights should be granted perpetual protection 
which was the case in many countries. Another dele- 
gation opposed this proposal and referred to the 
national laws of certain other countries, including its 
own, where moral rights were protected for the same 
term of protection as economic rights were. 

The Protection of Photographs—Including Photo- 
graphic Works—Outside the Scope of the Copyright 
Law 

95. As described in paragraph 39 above, there are na- 
tional legislations which do not protect photographs 
within the framework of copyright law proper, but protect 
such works outside the scope of the copyright laws pro- 
viding for the protection of literary and artistic works. 
(This way of regulation is similar to the one which was 
applied in the earlier Acts of the Beme Convention where 
photographs were not included in the notion and defini- 
tion of literary and artistic works.) Such solution exists 
for the time being in four Nordic countries: Denmark, 
Finland. Norway and Sweden under which all photo- 
graphs, regardless of originality, are protected. 

96. The 1971 Paris Act of the Berne Convention to 
which all the four Nordic countries are party contains the 
obligation that photographic works should be protected as 
a category of literary and artistic works. The question 
then arises if the solution mentioned in the preceding 
paragraphs is Compatible with the Berne Convention. It is 
obvious that at least a part of the photographs protected 
under such specific systems are to be considered as photo- 
graphic works because they are of original character on 
the basis of any strict criteria of originality. Those works, 
however, are not identified as a distinct group; they are 
included in the general category of photographs, together 
with other photographs, which may not qualify as works 
because they might not pass a strict creative-step test. 
This means that such countries should meet the obliga- 
tions under the international copyright conventions and, 
particularly under the Berne Convention in respect of all 
photographs covered by such a special protection system 
and should grant national treatment to all such photo- 
graphs originating in other countries of the Berne Union 

so as to avoid conflict with the Convention. The legisla- 
tions of the above-mentioned countries meet those condi- 
tions and, consequently, are compatible with the Berne 
Convention. 

Related Right Type Protection of Photographs Not 
Qualifying as Photographic Works 

97. It is suggested in paragraphs 40 to 42 and Principle 
PHW1(2) above, that practically all photographs should 
be protected as photographic works except those where 
the persons who produce them do not have any influence 
whatsoever on the composition and the artistic and other 
substantial features of such photographs. Nevertheless, as 
mentioned in paragraph 38 above, there are some coun- 
tries where a fairly strict originality test is applied on the 
basis of which certain photographs (although not falling 
into the category' described above because the influence of 
the maker of the photograph on the composition, etc., is 
not excluded) do not qualify as works, but they are pro- 
tected within the framework of a related right type protec- 
tion system (which includes, in general, a lower level of 
protection with fewer rights, with shorter terms of protec- 
tion, with formalities, etc.). 

98. The differences between various national laws, in 
respect of the notion of originality, have been known and 
accepted by the members of the Berne Union from the 
very foundation of the Union. Therefore, it cannot be 
said that the national legislations mentioned in the pre- 
ceding paragraph would be in conflict with the Berne 
Convention, provided that, for photographic works with 
sufficient originality, they grant at least the minimum 
protection provided for in that Convention. All the coun- 
tries in question do so provide. 

Report 82. Some delegations confirmed that the 
analysis given in paragraphs 95 to 98 of the memo- 
randum was correct. 

Report 83. One delegation, while not questioning 
the correct nature of the above-mentioned analysis, 
expressed its regret that certain photographs, which, 
in its view, would deserve copyright protection, en- 
joyed only related right type protection in some 
countries. 

Conclusion 

Report 84. The Committee noted that the results 
of the meeting would be taken into account in the 
preparation of the working document for the meet- 
ing of the WIPO/Unesco Committee of Governmen- 
tal Experts in the Evaluation and Synthesis of Prin- 
ciples on Various Categories of Works, which will be 
held in Geneva from June 27 to July 1, 1988. 
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Adoption of the Report and Closing of the Meeting 

Report 85. The Chairman having had to leave the 
meeting, the closing session was chaired by 
Mr. Gyorgy Pdlos, Vice-Chairman of the Commit- 
tee. 

Report 86. The present report was unanimously 
adopted and, after the usual expressions of thanks, 
the acting Chairman declared the meeting closed. 
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Third International Congress on the Protection of Intellectual Property 
(of Authors, Artists and Producers) 

(Lima, April 21 to 23. 1988) 

The Third International Congress on the Protec- 
tion of Intellectual Property (of Authors, Artists 
and Producers) was held in Lima, from April 21 to 
23. 1988. It was organized by WIPO. the Govern- 
ment of Peru through the National Library' of Peru, 
and the Pontificia Universidad Catôlica del Peru. 
About 560 persons from a number of Latin Ameri- 
can countries participated in the Congress, among 
them a number of magistrates from Peru. WIPO 
was represented by Mr. Henry Olsson, Director. 
Copyright and Public Information Department, 
and Mr. Carlos Fernandez-Ballesteros. Senior 
Counsellor. Development Cooperation and Exter- 
nal Relations Bureau for Latin America and the 
Caribbean. 

The Congress was opened by the First Vice-Pre- 
sident of the Republic, Dr. Luis Alberto Sanchez. 
The President of the Republic was represented by 
the Minister of Justice, Dr. Camilo Carrillo. The 

inaugural speech, under the title "WIPO and the 
International Conventions on Copyright and 
Neighboring Rights," was delivered by a WIPO 
official. The discussions at the Congress were based 
on 12 lectures presented by outstanding specialists 
mostly from Latin America. In addition, a roundta- 
ble discussion took place on "The Future of Copy- 
right in Latin America." The inaugural speech as 
well as most of the lectures and interventions in the 
roundtable discussions are published in a book 
which is reviewed on page 301. 

The presentation of the various papers was fol- 
lowed by an interesting and lively debate. The Con- 
gress proved to be a useful opportunity for an 
exchange of information and for discussions about 
the development of copyright and neighboring 
rights in general and about the current situa- 
tion and future prospects in Latin America in par- 
ticular. 
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Studies 

The Copyright Aspects of Parodies and Similar Works 

André FRANÇON* 

Parody is a type of work that is highly appre- 
ciated in our day and age. It constitutes an agree- 
able manner in which to demonstrate that the mind 
remains lucid and is not dazzled by the work of 
someone else to the extent of uncritical devotion. 
The parodist writes a satirical version of a work 
which is not his own, to the great amusement of the 
public. The approach remains the same whatever 
the type of work parodied even if the word parody 
is mostly used where the target work is musical and 
the tendency is to speak of a pastiche where the 
work is literary and a caricature where it is artis- 
tic.1 

The lawfulness of these practices from the copy- 
right point of view would seem to have been ac- 
cepted in all countries despite the fact that the 
international copyright conventions have remained 
silent on this aspect and very few national laws 
address the problem.2 In those countries in which 
the legislator has remained silent when dealing with 
copyright, the legal writers and the courts have to 
make good this failing. In the English-speaking 
countries, in particular, the lawfulness of parody is 
held to derive from the principle of fair use. In 
other words, to make a parody of a work constitutes 
fair use and may therefore be carried out without 
requiring authorization from the author of such 
work. 

* Professor at the University of Paris 2; President of the 
Institut de recherche en propriété intellectuelle Henri Des- 
bois. Paris. 

Such is. at least, the traditional view of legal writers in 
France (see Desbois. Le droit d'auteur en France, third edi- 
tion. No. 255. p. 323). However, this point of view would not 
seem to be shared by the Supreme Court of Appeal {Cour de 
cassation). In a decision of January 12. 1988 (sec D. 1988 
Informations rapides, p. 31 ). the Court would appear to wish 
to reserve the term "pastiche" for those cases in which an 
author attempts simply to imitate the type of works of 
another author and uses the words "parody" or "caricature" 
for those cases in which the later author makes fun. by mock- 
ing it, of the specific work of another creator, whether it be 
literary, artistic or musical. 

: See Colombct. Major Principles of Copyright and Neigh- 
boring Rights in the World. A Comparative Law Approach. 
published by Unesco. Paris, 1987, p. 52. 

In practice, this kind of mockery affects only 
successful works and. indeed, the authors of such 
works may consider those activities as a tangible 
proof of that success. This compensates for the fact 
that creators are obliged to accept an amputation of 
their literary property. 

However, the work involved must constitute a 
true parody. As an exception to the author's mo- 
nopoly in respect of the work on which the parodist 
exercises his art. parody must obey to a strict defi- 
nition as is appropriate to an exception. We shall, 
therefore, first have to detail the concept of lawful 
parody ( I ). 

Once that has been done, it will be still necessary 
to determine the legal status of parody and to ascer- 
tain, in particular, whether the parodied author has 
no option but to accept the situation or whether he 
possesses as an author certain prerogatives of which 
he may avail himself against the parodist (II). 

I.  The Concept of Lawful Parody 

This concept of parody may be held to comprise 
a material element (A) and a moral element (B). 
We shall take a look at them one after the other. 

A.   The Material Element of Parody 

The relationship between the parody and the 
parodied work has to be defined. We are obliged to 
admit, it would seem, that such relationship exists 
in the case of a parody (a), but that they must 
remain enclosed within certain limits if the act is to 
remain lawful (b). 

(a) It is the very nature of a parody that it 
should have links with the parodied work. The aim 
of the parodist is to raise a laugh at the cost of the 
author. It is therefore essential that the public to 
whom the parody is presented should realize its 
intent. Obviously, the public will only be aware of 
that fact if the work put before it is such that it 
suggests to the public the link with the work that is 
parodied. 
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The obviousness of this link will, of course, vary 
depending on the circumstances/ It can be that the 
parody does not aim at a specific work of an 
author, but at his whole production.4 In such cases, 
before carrying out his parody, the parodist will 
have already analyzed the whole of the author's 
past and forgotten production. In so doing, he will 
have noted that the author in question was gener- 
ally attracted to certain topics or certain regions or 
certain figures or that he had certain stylistic idio- 
syncracies. After having assembled these various 
features, the parodist will create a work "in the 
style of which cannot be associated with any spe- 
cific work by his predecessor, but which neverthe- 
less will bear a certain "family likeness." albeit that 
of a somewhat mocking relative, to the author's 
work as a whole. 

This first type of parody is obviously lawful. It 
simply makes use of ideas taken from an author's 
previous works. Such ideas are freely available. 
Copyright protects a creation of form but not a type 
of work. The parodist's activities will in no event 
meet with an obstacle derived from the literary- 
property of the parodied author. 

However, parody may adopt a different ap- 
proach. Here, it is a specific work of an author that 
is taken as his target by the parodist and that work 
is perfectly recognizable in the finished parody.5 

For example, in a case heard by French courts some 
time ago already, the parody concerned the 
well-known opera Carmen. The parodist had con- 
cocted a comical version of this tragedy. He had 
made use of part of the music composed by Bizet 
and the words he had added told the story of a man 
whose aversion to bovines had driven him away 
from his profession as toreador/ In this hypothesis 
and from a purely legal point of view, the parody 
represented an adaptation of the opera. Since it 
concerned a work protected by copyright, the au- 
thorization of the opera's author would have been 
necessary. Nevertheless, it was held to have been 
lawfully produced, despite the lack of such consent, 
since the Court accepted its quality as a parody. 

(b) However, for a parody to exist within the 
meaning of literary property, it is not sufficient for 
the second work to suggest that it is a usual produc- 
tion of an author or a specific work ofthat author. 

5 Sec Berenboom. "La parodie." Revue de droit intellec- 
tuel. March-April 1984. p. 76. 

* This would seem 10 be the case when the French 
Supreme Court of Appeal speaks of pastiche, see footnote 1 
above. 

; In the above-mentioned decision of January 12. 1988, 
the Supreme Court of Appeal went so far as to say that a 
parody, which it contrasted with a pastiche, must "enable the 
parodied work to be identified at once." 

" Trib. com. Seine, June 26. 1934. Gazette du Palais. 1934 
2 594. 

It is essential that the work may not be confused 
with the usual production of the parodied author 
nor with one of his specific works. In order to pro- 
voke laughter a fairly strong accent must be placed 
on the characteristics of the previous work to en- 
sure that the public immediately realizes that it is 
faced not with a new work by the same author but 
with the parody of such a work. To avoid mislead- 
ing the public, the parodist may also make use of 
the effects of contrast. For example, a character 
from the work of a previous author may find him- 
self in a situation, in a parody, in which his creator 
had never before placed him in a past work nor 
indeed would have ever thought of placing him in a 
future work in view of the extreme unlikelihood of 
meeting him in the surroundings in which he has 
been placed by the parodist.7 

In this way, although the public recognizes the 
previous work from which the parodist has taken 
his inspiration, it is also fully aware that it is not 
the same work and that the two works are not by 
the same author. 

From what has been said above, we may deduce 
that a parodist may only be allowed to borrow in 
part from a previous work.8 In opposing this point 
of view, Mr. Schmidt9 cited the case of a "chanson- 
nier" who sings new words to the entire music of a 
song written by someone else. Despite the extent of 
the borrowing, this is still a parody. 

In fact, all depends on what is understood by 
complete reproduction. In the view of the author, 
complete reproduction of a song is only involved if 
both the music and the words are utilized. Where 
the music alone is adopted and is accompanied by 
new words, this no longer constitutes a full repro- 
duction. I am quite happy to accept that chanson- 
niers are parodists. However, this is only, in my 
view, because they do no more than reproduce in 
part the song that is parodied. This view was con- 
firmed by the French courts in a recent case con- 
cerning the popular imitator, now deceased, 
Thierry Le Luron who had taken the music of the 
well-known song by Charles Trenet Douce France 
and had written a new version with the title Douces 
Transes in which he related the unsuccessful efforts 
undertaken by Trenet to be elected to the Académie 
française. The publisher (and not the composer) 
instituted infringement proceedings against Thierry 
Le Luron who, in his defense, pleaded parody.'0 

" Sec Edelman. Le personnage et son double. D. 1980. Chr. 
p. 225. 

8 See J.C.P. 1971,11, 16646. 
9 See Revue internationale du droit d'auteur ( RIDA ). July 

1975. p. 94. 
10 See Paris, October 15, 1985. RIDA No. 129. July 1986. 

p. 152 and comments by Colombet D.S. 1986. Informations 
rapides, p. 185. and on the appeal. Civ. 1 January- 11, 1988. 
Informations rapides, p. 31. 
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A further problem arises in respect of the mate- 
rial element of parody. Since parody is only lawful 
where there exists no risk of it being confused with 
the parodied work does this not necessarily mean 
that it must represent a work of a different type? In 
other words, although one may well accept that a 
tragedy could be the subject of a comical parody, 
may one conceive of a comic work that is parodied 
in a secondary work which itself is comical? Does 
the fact that both the parody and the parodied work 
belong to the same type not automatically involve a 
risk of confusion? It is true that such risk is greater 
than when the two works belong to different catego- 
ries. This is not inevitable, however, since even in 
such cases the parodist has means at his command 
to make his work fundamentally different from that 
of his predecessor. This is what happens, for in- 
stance, where the parody consists in taking a 
well-known figure with certain elements of charac- 
ter given to him by his creator which are then care- 
fully removed to be replaced by diametrically op- 
posed characteristics. It may then be claimed that 
the lawfulness of the parody derives from the fact 
that the character has been "inverted." For in- 
stance, in the initial work the hero is a person of 
courage and sociability whom the parodist trans- 
forms into a scowling coward. The physical appear- 
ance and name, basically unchanged, of the charac- 
ter, will enable the public to recognize him in the 
secondary work, but his unexpected behavior will 
show the public that the work is a parody." 

B.   The Moral Element of Parody 

A parody is simply intended to provoke 
laughter. The parodist may not use this effect to 
cause harm to the author of the parodied work. 
Two solutions therefore appear a contrario. The 
first is that the so-called parodist would be com- 
mitting an offense if, instead of attempting to 
amuse the public at the cost of someone else, he was 
seeking to cause confusion between his work and 
that of the original author in order to attract the 
latter's habitual public. In such case, he cannot 
claim to be a parodist. He must simply be regarded 
as an infringer.i: 

A second solution also derives from the fact that, 
in order to be lawful, a parody must aim at produc- 
ing a comic effect. Indeed, it loses its immunity if 
its author makes allusions in his parody that may 
damage the honor or reputation of the person thus 

parodied. The parody is then no longer "in com- 
pliance with the rules of the art."13 In the En- 
glish-speaking countries, one would say that such 
use made of the work of someone else is no longer 
"fair." The author of the initial work is justified in 
protesting against such practice. However, it would 
seem that in some cases his action must rely not on 
a violation of his copyright, but in fact on infringe- 
ment of his personal rights.14 Does this mean that, 
where a parody is lawful, it completely disarms the 
copyright of the parodied author? This question 
causes us to reflect on the legal situation as regards 
parody. 

II. The Situation of Lawful Parody 

Let us assume that we are faced with a lawful 
parody. Where it is original, the parodist may claim 
copyright protection for that work and here I see no 
particular problem. However, it is much more 
problematic to determine what may be the situa- 
tion of the author of the parodied work where such 
work is still protected by literary property at the 
time the parody is made. Such a case raises a two- 
fold question. Firstly, whether the author of the 
parodied work may rely on his economic rights (A). 
Secondly, does he have the possibility of asserting 
his moral rights (B). 

A. In the field of economic rights, the situation 
would seem clear since the very principle of the the- 
ory of parody is that the parodist may indulge in his 
art without need to obtain authorization from the 
author of the parodied work. It was feared that, if 
such authorization had to be obtained, it would be 
refused by an all too conceited author. 

Consequently, it seems preferable to state that 
no authorization was necessary and that there is. in 
this respect, an exception to the author's monopoly 
to exploit the work. 

In respect of a lawful parody, therefore, the au- 
thor of the parodied work cannot complain that it 
has been made without his consent. Logically, 
therefore, he should not be able to claim remunera- 
tion in respect of that parody made without his 
knowledge. 

Nevertheless, it has been maintained that in 
such cases the author of a parodied work was enti- 
tled to a royalty. Mr. Schmidt has written on this 
subject1-: 

Let us suggest acceptance that once the moral condition. 
the  will   to  provoke  laughter  that  constitutes  the  stum- 

11 Sec Trib. gr. inst. Paris 13, Januarv 1977. RIDA. April 
1977. p. 107 and Paris. February- 14. 1980. D. 1981. Informa- 
lions rapides, p. 6 ; note by Colombet. 

'- See Trib. gr. inst. Paris. January 9. 1970. J.C.P. 1970. II. 
16645. together with my note. 

,J Article 41(4) of the 1957 French Law on Intellectual 
Property. 

14 See Colombet. op. cit., lot: cit. 
15 RIDA. July 1975. p. 94. 
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bling-block of parody, has been fulfilled, ihe legal authorization 
covers the parody, whatever the extent of borrowings from the 
antecedent work. 

However, from the economic standpoint, the parodist and 
the original author ought to conclude an agreement to share the 
receipts from the parody, exactly as in the case of adaptations: 
failing any agreement out of court, the tribunals would arbitrate 
what proceeds from the derived work should go to each.1" 

It is difficult to go along with this point of view. 
I have already mentioned my feelings (see I.B 
above ) as regards the possible extent of borrowing 
from the preceding work if a parody is to be lawful. 
As long as this condition is satisfied, the parodist is 
currently free to employ parody gratuitously. 
Should this situation be changed? If such were 
intended, it is hard to conceive a reform consisting 
in stipulating that the parody would henceforth be 
subject to the exclusive right of the author of the 
parodied work. The likelihood of the original au- 
thor refusing the risk of being laughed at would be 
too great. Obviously, from a legal point of view, 
nothing prevents the legislator from introducing a 
system of non-voluntary licensing for parody under 
which the parodist would maintain his freedom to 
make parodies, but would then be required to pay 
compensation to the author of the parodied work as 
a counterpart. 

However, apart from the fact that it would surely 
not be an easy task to settle the amount of remuner- 
ation to be paid, one may also well ask whether 
such a non-voluntary license would be really ap- 
propriate. Obviously, as a justification, it is claimed 
that parodies made for commercial reasons,|T may 
constitute a considerable source of revenue for the 
parodist. Since this source is in fact, more or less, 
the parodied work whose celebrity is exploited by 
the parodist, it has been claimed that it would be 
equitable for the author of the parodied work to 
share in such revenue. The fact of subjecting par- 
ody to a system of non-voluntary' licensing would 
nevertheless be likely to restrain its exercise to 
some extent in view of the financial burden placed 
on the parodist. Since the institution of parody con- 
stitutes one form of the freedom to criticize, would 
it not be better to leave it untrammeled as is pre- 
sently the case? 

B. Does the fact that the author of the parodied 
work is without any monetary right in the case of a 
parody mean that he is also deprived of his moral 
rights? At first view, one could be tempted to say 

that the question is an unnecessary one since a 
parodied author who protested against parody on 
the basis of his moral rights would doubtlessly be 
judged too susceptible by public opinion. It is nev- 
ertheless important to see whether an author who is 
displeased by the parody made of his work may 
invoke his moral rights. 

From that point of view, it may be observed that 
a parody will of necessity distort the work on which 
it is based and that, on the other hand, since a 
parody will resemble the parodied work, there is an 
inherent risk that the public will attribute to the 
author of the parodied work the secondary work 
which has in fact been made by the parodist. Can 
the author of a parodied work invoke his right to 
respect in the first hypothesis or his right of author- 
ship in the second? Such would not seem to be the 
case. 

(a) To begin with, distortion of a parodied 
work by the parodist is inherent in the very nature 
of parody. The author of the parodied work cannot 
therefore rely on his right to respect in order to 
oppose the parody. His complaint would only be 
admissible where the parodist had attacked his own 
person in a way likely to damage his honor or repu- 
tation. However, in such case, the parody would no 
longer be lawful since it would not be "in com- 
pliance with the rules of the art." The author of the 
parodied work would then indeed be able to insti- 
tute proceedings against the parodist. However, it 
would then involve a violation of personality rights 
rather than an infringement of the moral rights 
which he would advance.18 

(b) Secondly, if an author passes off his work as 
that of one of his colleagues, the latter may indeed 
take action. It is nevertheless generally accepted 
that it is on the basis of his rights in his name and 
not on that of his right of authorship that he should 
institute proceedings. Moreover, if the public is 
genuinely mistaken in a given case as to the author- 
ship of a parody it is because the author of the latter 
has not sufficiently differentiated it from the pre- 
ceding work. It would therefore no longer constitute 
a lawful parody and the action of the parodied 
author would be justified on the grounds of in- 
fringement. 

Finally, one may maintain that where a parody 
is lawful it deprives the author of the parodied 
work of both his moral rights and his economic 
rights. 

See also, in agreement. Marina Ristich dc Groote. 
"Characters in Intellectual Works. The French Legal Ap- 
proach.'" RIDA. October 1986. No. 130. p. 63. 

'   Sec Gerald Bigle. Droits derives, licensing ct character 
merchandising. 

" Sec the above-cited decision of the French Supreme 
Court of Appeal on January 12, 1988. 
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It would therefore seem that parody is a subtle 
art. Although it certainly constitutes an important 
aspect of critical freedom and must, for that reason, 
be maintained, it is difficult to practice. Its aim 
must be to provoke mirth at the cost of the author, 
but can only do so by remaining so close to the 
parodied work that the parodist runs the continual 

risk of an action for infringement where his parody 
does not succeed in amusing his contemporaries. 
This goes to prove the truth of Dorante's famous 
words in La Critique de l'Ecole des femmes: "It is 
indeed a strange undertaking to make honest peo- 
ple laugh." 

( WIPO translation) 
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Correspondence 

Letter from Norway 

Birger Stuevold LASSEN* 

1. The Background 

1.1 The principal Norwegian Act in the field 
of copyright law is still the Act on copyright in liter- 
ary, scientific or artistic works, of May 12, 1961 
(Copyright Act 1961), which has not been sub- 
jected to important amendments.1 The main rules 
of this Act correspond rather closely to those of the 
Danish and Swedish Copyright Acts, which have 
been reviewed in this journal by Torben Lund and 
Torwald Hesser.2 The Act is supplemented by a 
special Act of 1955, which prolongs the term of pro- 
tection of works by authors deceased before the end 
of 1955 from 50 to 56 years post mortem auctoris, 
in order to compensate for losses sustained during 
World War II.5 

The Copyright Act 1961 does not protect photo- 
graphs. Such protection is regulated in a separate 
Act, the Act on Rights in Photographs of June 17, 

* Professor of Law. University of Oslo. 
1 An English translation was published in Le Droit d'Au- 

teur (Copyright). 1962, pp. 106 to 112. Later revisions have 
not been published in this review, apart from the short 1977 
amendment, in Copyright. 1979, p. 305. 

: See Torben Lund, "Lettre du Danemark," in Le Droit 
d'Auteur. 1961. pp. 341 to 345. and Torwald Hesser. "La 
nouvelle législation suédoise sur le droit d'auteur." ibid., 
1961. pp. 191 to 202. A broad and instructive review of the 
Swedish Act has been given also by Svante Bergström, "The 
New Swedish Copyright Legislation." in EBC Review, 1961. 
No. 68B. pp. 18 et seq. and No. 69B. pp. 64 et seq. 

For a brief survey of the Norwegian Act. see Birger Stue- 
vold Lassen. "Norwegian Copyright Law Revision." in Bulle- 
tin of the Copyright Society'of the USA. 1961-62, No. 9. 
pp. 307 et seq. The provisions on the author's droit d'accès 
and his right to be notified in advance if circumstances neces- 
sitate the destruction of the original copy of his work, which 
are without parallel in the Danish and Swedish Acts, are dis- 
cussed by Birger Stuevold Lassen, "Letter from Norway," in 
Le Droit d'Auteur (Copyright), 1963. pp. 216 to 223. 

1 A French translation of the Act on Prolongation was 
published in Le Droit d'Auteur, 1956, pp. 118 and 119. Some 
aspects of the Act are discussed by B.S. Lassen. "Lettre de 
Norvège," ibid., 1961. pp. 76 to 82. The supplementary pro- 
longations mentioned in B.S. Lassen's "Letter from Norway." 
(see footnote 2 above) were short-lived moratoriums which 
have long since lost interest. 

I960.4 Other neighboring rights, such as broadcast- 
ing organizations' rights in their broadcasts and the 
reproduction rights of phonogram producers are. 
however, regulated in the fifth chapter of the Copy- 
right Act. 

1.2 As far as performing artists are concerned, 
Norwegian legislation has established a two-track 
system. The performance of a literary' or artistic 
work may not without the consent of the performer 
be recorded, filmed, broadcast or otherwise made 
available by technical means to a wider audience 
than the one before which he performs. Nor may 
recordings of his performance be rerecorded or 
otherwise reproduced without his consent until 25 
years have elapsed from the year of the first record- 
ing. With regard to secondary use of the recordings 
or of broadcast performances—in broadcasts, res- 
taurants, discotheques, supermarkets, etc.—the 
performing artist has, however, no individual rights 
at all. For such use payment is due to the Perform- 
ers' Fund, according to the provisions of the Per- 
formers' Fund Act of 1956. This Act is based on 
collectivist principles and the Fund operates partly 
as a social security system, partly as a source of 
financing for "free groups," etc. However, the pho- 
nogram producers have a statutory' claim to a cer- 
tain part of the fees paid to the Fund. 

Similar collectivist systems operate with regard 
to payment of a percentage of the purchase price 
when works of art are resold and with regard to 
compensation paid to authors for the public lend- 
ing of library books. Instead of a droit de suite sys- 
tem with individual rights for the artist and his 
heirs, the Visual Arts Fund Act of 1948 established 
a system with a three percent tax to be paid into a 
Visual Arts Fund. The Fund's income is used 
mainly for the benefit of old artists. Compensation 
for the public lending of library books is paid 
directly out of the Treasury, but in other respects 
the system is similar. The library compensation was 
introduced in the Library Act of 1947 and is today, 

J An English translation of the Act was published in 
Le Droit d'Auteur (Copyright), 1963, pp. 31 and 32. 
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in a somewhat modified form, regulated in the 
Library Compensation Act of 1987.5 

1.3 An evaluation of the legislation mentioned 
under 1.2 above must be made against the right 
background, i.e. the society in which it is intended 
to function. With a small population, well-scat- 
tered in a sizable country, anxiety for the future of 
the national culture is natural and well-founded. 
The Norwegian language is not only the tool of 
Norwegian writers, it is also a barrier between them 
and non-Norwegian readers, and a very decisive 
factor in the calculations of Norwegian publishing 
houses. Music and pictorial arts, however, know no 
national bounds—in principle. In fact, though, it 
may be different. And as far as art is international, 
a small cultural society risks losing its greatest 
artists to the world outside, while the lesser, but 
nevertheless important artists, risk suffocation un- 
der the flow of imports. 

This was the situation during the years right 
after World War II when the first of the collectivist 
acts was passed and it is not very different today. 
However, in latter years there has been an inclina- 
tion to seek other ways, to stimulate and preserve 
national culture by means other than by systems 
more or less related to copyright legislation. There 
has been a clear tendency to aim more directly at 
the target. Considerably greater sums are paid from 
the Treasury and from other public sources, as 
direct economic support, to individual writers and 
other artists, to groups of artists and entire parts of 
the national population of artists, and to cultural 
activities involving the employment of artists. The 
artists themselves have demanded remuneration 
for the work accomplished rather than public sup- 
port, a fact which has entailed increased appropria- 
tions to pay for work which artists have so far done 
free of charge and has engendered more active 
efforts to create new jobs and commissions for 
artists. There has, on the whole, been a clear ten- 
dency to seek solutions to the cultural problems, the 
employment problems and the social problems of 
artists in a perspective of cultural policy, employ- 
ment policy and social security policy. 

Seen from an economic point of view, such solu- 
tions may function as supplements—some of which 
are essential—to the legal protection under copy- 
right law. To some they may even appear as appro- 

5 The collectivist systems have been discussed by B.S. 
Lassen, "Lettre de Norvège." (see footnote 3 above). A 
broader discussion in a perspective of principles, by B.S. 
Lassen, is found in "Collectivism and Individual Rights in 
Norwegian Copyright Law." Scandinavian Studies in Law, 
VII, 1963, pp. 79 et seq. This discussion is pursued further by 
Seve Ljungman, "The function of Copyright in the Pre- 
sent-Day Society," in Revue internationale du droit d'auteur 
(RIDA). LXXXVIII, 1976. pp. 51 et seq. 

priate alternatives to such protection. But of 
course, where foreign authors or performers are 
concerned, such solutions offer neither supple- 
ments nor alternatives to Norwegian copyright law 
protection. It is essential, therefore, to maintain the 
high level of protection of the Norwegian Copyright 
Act and ensure that the measures of cultural, em- 
ployment and social security policies remain sup- 
plements only, and never become alternatives, to a 
solid copyright protection. 

1.4 The most important of these measures are 
those granting direct economic support to writers, 
composers and other artists. Originally such sup- 
port was granted in the form of artists' salaries. 
This was a permanent annual salary which clearly 
bore the mark of an honorary salary and was 
granted to particularly prominent artists 
only—Henrik Ibsen from 1866 and Edvard Grieg 
from 1874—to mention two of the very first recip- 
ients of such payment. Travel grants also came into 
use quite early. It has probably always been true 
that one of the most important means of making 
people stay in their own country is to give them the 
opportunity to get away from it now and then. 

In 1963, the system of artists' salaries was re- 
placed by a system of three-year scholarships and 
permanent scholarships to older artists of merit. 
The latter grants were rather like pensions and the 
economic circumstances of the recipient probably 
carried at least as much weight as his artistic merits 
when the money was allotted. 

During the 1970s, the system was revised once 
again and a new system based on the concept of 
guaranteed minimum income (garanti—inntekt) was 
introduced in 1977. The guaranteed minimum in- 
come may be granted to Norwegian" creative and 
performing artists whose artistic activity over some 
years has been of high quality. Even though the sys- 
tem has been designed primarily for the benefit of 
artists who have no permanent income of an appre- 
ciable size, the grants are to be made exclusively on 
the basis of artistic considerations. The artist's own 
income is deducted according to special rules, in- 
tended to stimulate the artist's efforts to provide 
his own income. Therefore, there are a number of 
holders of guaranteed minimum income who for 
several years have not cashed any part of the 
granted guaranteed income—and maybe never will. 
But the granted guaranteed minimum income re- 
mains valid, functioning as a safety net in case 

6 "Norwegian" does not necessarily mean a Norwegian 
citizen. The guaranteed minimum income may also be—and 
has been—awarded to foreign artists who have taken up resi- 
dence in this country and work here under such conditions 
that, culturally, it is natural to reckon them among Norwe- 
gian artists. 



290 COPYRIGHT - JUNE 1988 

the holder's own income should fail for a year or 
two. The guaranteed minimum income is with- 
drawn if the holder ceases to be a working artist, 
otherwise it remains in force until he receives his 
old age pension. It is linked to the State wage scale 
and the amount for 1987 is 90,863 Norwegian 
krone (NKr). In 1987, the system comprised more 
than 450 artists of all categories. 

In addition to the guaranteed minimum in- 
comes, the State also grants three-year scholar- 
ships, travel grants, vikarstipend ("substitute 
grants," designed to provide an artist employed in a 
non-artistic occupation with the opportunity to de- 
vote himself entirely to his art for a shorter period), 
establishing grants (a contribution to the setting-up 
of a workshop or for the purchase of an instru- 
ment), materials grants (contributions to pictorial 
artists and craftsmen to enable them to buy colors, 
canvas, etc.), and permanent scholarships to older 
artists of merit. 

The total amount of the State appropriations for 
guaranteed minimum incomes and artists' grants is 
quite considerable and the systems are of great 
importance to the standard of living of many ar- 
tists—especially pictorial artists. 

1.5 Another measure also of considerable sig- 
nificance to the economic situation of Norwegian 
writers and other artists is the establishment of the 
Norwegian Cultural Fund (Norsk kulturfond) in 
1964. Originally, this Fund was financed by means 
of a purchase tax on the weekly press, but now the 
means are appropriated directly in the State budget. 
The primary goal is to support Norwegian litera- 
ture, arts and culture. The support of Norwegian 
literature comes mainly from the so-called pur- 
chasing system, under which the Fund buys about 
1,000 copies of every new Norwegian work of fic- 
tion. The copies are presented as gifts to Norwegian 
libraries. This system has been of invaluable signif- 
icance when it comes to maintaining the diversity 
of new Norwegian fiction and has led to a flourish- 
ing—some would say also rather untended— 
growth, especially in the case of Norwegian poetry. 
Inasmuch as the system guarantees that the pub- 
lishers sell at least 1,000 copies, it has of course also 
helped to keep the price of these books down. The 
Norwegian Cultural Fund also contributes to a 
higher royalty to Norwegian authors of fiction. But 
not only Norwegian literature benefits from the 
Fund. The publication of translations of foreign 
literature of quality is, in many cases, made possi- 
ble thanks only to direct contributions from the 
Fund. Contributions are also made to the visual 
arts, music, etc. 

1.6 However, the most characteristic feature 
of Norwegian cultural policy today is the compre- 

hensive system of agreements which has been estab- 
lished during the last decade between the State and 
the artists' organizations. In 1978, an agreement 
was established on general rules concerning proce- 
dure of negotiations, mediation, etc., between the 
State and the artists' organizations, the so-called 
Regeherksavtalen. This gives the artists' organiza- 
tions a right to negotiate similar to that of trade 
unions. The right to negotiate applies not only to 
questions of compensation for the use of works or 
performances in which the authors or performing 
artists have rights according to the law, but also to 
claims for compensation for such uses of works or 
performances which, according to the Copyright 
Act, can take place free of charge. Furthermore, it 
applies to the substance of rules and guidelines for 
State scholarships and the system of guaranteed 
minimum income. 

The right to negotiate implies partly that the 
artists may demand that the State enter into nego- 
tiations with them and partly that, if the negotia- 
tions do not lead to an agreement, they may de- 
mand mediation by the Government Mediator ac- 
cording to the rules otherwise applying to labor dis- 
putes. However, neither party can claim an arbitra- 
tion award in order to force an agreement or to sti- 
pulate a compensation amount. Disputed issues 
within the framework of concluded agreements can, 
however, be resolved by arbitration on the demand 
of one of the parties. 

On the basis of this system of rules, a large num- 
ber of agreements have been concluded concerning 
big and small problems. Examples are an agreement 
on regulations for the guaranteed minimum income 
system and agreements on compensation for library 
lending, on compensation for the performance of 
musical works in connection with church services 
and on compensation to pictorial artists and pho- 
tographers when they make copies of their works 
available to State and State-supported exhibitions. 

In one case, the right of negotiations is not only 
anchored in the Regelverksaxtalen, but directly au- 
thorized by law. In its section 3, the Library Com- 
pensation Act lays down that the rate of compensa- 
tion for library lending shall be fixed following 
negotiations with a joint organization, approved by 
the Ministry of Cultural and Scientific Affairs, of 
the Norwegian authors involved. If negotiation and 
mediation fail to produce a result, it is assumed 
that the rates of compensation will be fixed by the 
Parliament. 

1.7 To many Norwegian authors, the impor- 
tance of the systems mentioned here equals that of 
their rights under the Copyright Act. This is espe- 
cially the case with pictorial artists and craftsmen, 
some of whom had been living under conditions 
bordering on poverty, and who for obvious reasons 
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have not been able to gain so much from their copy- 
right as have successful writers and composers. The 
writers have exclusive rights of reproduction and 
the composers have exclusive rights of public per- 
formance. A corresponding position for the authors 
of visual arts would be an exclusive right of exhi- 
bition of their works which, however, the law de- 
nies them in most respects but in 1986 the authors 
of visual arts obtained a promise of a system of 
exhibition compensation from the State, paid col- 
lectively, to commence in 1988. It is very likely, 
however, that here an agreement will not be 
deemed to be sufficient (see below under 2.10). 

2. Legislation 

2.1 As already indicated, the Copyright Act 
1961 has so far on the whole remained unchanged. 
Some provisions of minor importance have, how- 
ever, been revised and a few new rules have been 
added. 

Thus, in 1970. section 10 was amended in con- 
nection with the passing of the new Registered De- 
signs Act of 1970. which abandoned the previous 
system under which the registration of a work of art 
as an industrial design to a large extent entailed loss 
of copyright protection for the work. 

In 1974, a few minor amendments were made in 
order to harmonize the Act with the Paris text of 
the Berne Convention. The Paris text on substance 
has not. however, been acceded to by Norway, as 
the Government has wanted maximum clearance 
for the revision of the copyright legislation, which 
has now been under preparation for a decade (see 
below under 2.5). 

Amendments in 1977 (see footnote 1 above) and 
1979 concerned mere details. 

In 1985. a new section 45a was added concern- 
ing the protection of broadcasts. However, these 
rules were virtually the same as provisions that had 
been given already in 1968, in regulations under 
section 45(4), which were now repealed. 

At the same time a new section 20a was incorpo- 
rated in order to simplify the procedure for under- 
taking lawful retransmission, primarily transmis- 
sion by cable, of broadcasts. This provision is of a 
kind which in Scandinavia is called (collective) 
agreement license (or referred to as rules on ex- 
tended collective agreement effect). Such rules 
combine most of the advantages of a compulsory 
license for the users with preservation and strength- 
ening of the negotiating position of the authors* 
organizations. From a practical point of view, an 
agreement license is a compulsory license, with one 
important modification: it comes into force only 
when the user has concluded an agreement concern- 

ing the kind of use in question with a representative 
Norwegian organization of holders of copyright in 
works of the type in question. This gives the Nor- 
wegian copyright holders' organization an ex- 
tremely strong bargaining power as breach of the 
negotiations entails immediate suspension of the 
license, not only for the works belonging to the 
members, but for all protected works of the kind 
concerned. Non-members and non-Norwegian 
holders of rights arc safeguarded by the fact that 
they will be entitled to the same remuneration as 
the strong Norwegian organizations obtain for their 
members. 

The rules of section 20a are equally applicable to 
performances by performing artists which are parts 
of a broadcast. 

The agreement license according to section 20a 
may only come into force on the basis of an agree- 
ment with a joint organization, approved by the 
Ministry of Cultural and Scientific Affairs, which 
represents the holders of authors' and performing 
artists' rights. The approved organization is Nor 
waco, which represents all categories of right hold- 
ers concerned. 

In contrast with what is laid down in section 20 
on agreement licenses regarding the right of the 
Norwegian Broadcasting Corporation (Norsk Riks- 
kringkasting) to broadcast published works, the 
strong negotiating position of the holders of rights 
is subject to a time limit according to section 20a. If 
an agreement has not been concluded within six 
months of the initiation of negotiations, or if nego- 
tiations for an agreement are refused, cither party 
may demand that permission and conditions for 
retransmission be stipulated by a special Board 
(Nemnda til behandlingav tvister vedrorende videre- 
sending ax kringkastingsprogram ). This Board may 
also permit or set conditions for retransmission of 
broadcasts if efforts to come to terms with the 
broadcasting organization in question fail, accord- 
ing to rules in section 45a(4). 

2.2 The Act on Rights in Photographs has 
been amended along with the Copyright Act. 

The term of protection for photographs, which 
had been 15 years post mortem auctoris since 1910. 
would not in all situations comply with the Paris 
text minimum of 25 years from the year of the mak- 
ing of the photograph. The provisions on the term 
of protection were, therefore, amended in 1974. but 
it was decided to limit the amendment to what was 
strictly necessary: the main rule is still 15 years post 
mortem auctoris, but with the addition "always 
provided that protection shall not cease until 25 
years have elapsed after the year in which the pho- 
tograph was made." 

In 1985, an amendment to section 8 introduced 
a compulsory  license for simultaneous and  un- 
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changed retransmission of photographic pictures 
which lawfully form part of a television broadcast. 
Thus, for photographs, there is no parallel to the 
Copyright Act (section 20a) agreement license, but 
an ordinary compulsory license. However, section 
20a of the Copyright Act applies to the procedure 
for compensation through negotiations with the 
joint organization and, if necessary, a decision by 
the special Board (see above under 2.1 ). 

2.3 Among new Acts outside the field of the 
Copyright Act and the Act on Rights in Photo- 
graphs, the Library Compensation Act of 1987 has 
already been mentioned (see above under 1.2). 

More important is the Provisional Act on Photo- 
copying, etc.. of Protected Works for Educational 
Purposes, of June 8, 1979. As schools and other 
educational institutions gradually acquired modern 
photocopying equipment, illegal copying of pro- 
tected works began to increase. It is probably no 
exaggeration to say that one was soon faced with 
unrestrained illegal photocopying of protected 
works, undertaken by the teachers and librarians at 
State and local educational institutions. In an effort 
to come to grips with the situation, the Act of 1979 
introduced an agreement license (see above under 
2.1 ) for photocopying in the educational sector. 

For the use for educational purposes, the Act 
permits, without the consent of the author or the 
photographer, the making of photocopies of pub- 
lished works and photographs, provided an agree- 
ment exists with a representative organization of 
Norwegian authors in the field concerned or with a 
representative organization of Norwegian pho- 
tographers, respectively. The agreement may con- 
tain provisions to the effect that the compensation 
shall not be distributed to the individual holders of 
rights, but be earmarked for collective purposes, 
including such uses as grants to authors and pho- 
tographers, regardless of the use made of their 
works. On account of this rule, the Act was origi- 
nally made applicable only to works and photo- 
graphs of Norwegian origin. This scope of applica- 
tion was sufficient to solve the photocopying prob- 
lems in schools, but was obviously insufficient for 
the universities and academies. 

After the establishment of cooperation between 
the Reprographic Reproduction Rights Organiza- 
tion of Norway (Kopinor)—the umbrella body of 
organizations of copyright holders—and its sister 
organizations in certain other countries, the scope 
of the Act on Photocoyping was extended. From 
1985 the provisions of the Act apply also to works 
and photographs that are entitled to protection un- 
der the Berne Convention or the Universal Copy- 
right Convention. The regulations pertaining to the 
scope of application also grant foreign right holders 
the right to claim individual compensation from 

the organization which through an agreement under 
the Act has received the collective compensation. 
Then, in 1986, Kopinor concluded an agreement 
with the State on photocopying within all Norwe- 
gian educational institutions at university or acad- 
emy level which are run by or receive support from 
the State or municipalities. In this agreement Kopi- 
nor undertakes to cover claims from individual 
Norwegian and foreign holders of rights not com- 
prised by Kopinor's powers. 

The compatibility of the Act on Photocopying 
with Norway's obligations under the international 
conventions may be a moot point. The rationale 
appears to be that it seems neither feasible to put a 
permanent end to the photocopying activities, nor 
to administer the rights and distribute compensa- 
tion on an individual basis: hence it is preferable 
through collective agreements to gain some control 
over the activities and obtain compensation, albeit 
it is allotted to collective uses. What is clear, how- 
ever, is that the Act—as a consequence of the agree- 
ments on photocopying in schools and universi- 
ties—has resulted in substantial annual transfers 
from the State to the authors as compensation for 
activities that had been going on for years in fla- 
grant breach of the law. 

2.4 The copyright organizations affected had 
also hoped for legislation imposing levies on blank 
tapes, etc., as compensation for losses incurred, 
especially for composers, through private rerecord- 
ing of records and tapes. Their hopes failed inas- 
much as they got the levy, but not the money. The 
levy, which was introduced in 1982. goes into the 
Treasury. Part of the yield, however, goes into a 
Fund ( Norsk kassettavgiftsfond), which is adminis- 
tered in consultation with the composers' and ar- 
tists' organizations. 

2.5 The fact that no essential changes have 
taken place as regards the Copyright Act and the 
Act on Rights in Photographs is not due to. lack of 
efforts. A copyright law commission—Opphavs- 
rettslovutvalget—chaired by Supreme Court Justice 
Vera Holmoy was set up in 1977 to report on a 
revision of the law of copyright and rights in photo- 
graphs. The commission is expected to finish its 
work sometime in 1988. 

So far, the Opphavsrettslomtvalget has submitted 
no less than five reports. 

2.6 The first one (NOU7 1983:35) concen- 
trated on reproduction for private use, videogram 
issues, the rules on the protection of performing 
artists and the rules on penalities, etc.. for infringe- 
ment. 

Norges offentlige utredninger [Norwegian Official Re- 
ports]. 
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This report contains rather extensive and valu- 
able discussions on a number of issues. It is, there- 
fore, a very useful source of information about Nor- 
wegian copyright law. However, the report does not 
submit particularly significant proposals for 
amendments. Apart from a proposal to prolong the 
term of protection for performing artists from 25 to 
50 years and a proposal to raise the maximum pen- 
alty for infringement of copyright and rights in pho- 
tographs from three months imprisonment to three 
years imprisonment, the proposals aimed rather at 
an adjustment of rules in order to meet new tech- 
nology or a changed media world. In some cases it 
was also a question of making good original defects, 
such as the lack of a possibility of awarding dam- 
ages for infringement of rights in photographs in 
cases where there has been no pecuniary loss. 

The report was. on the whole, well received. 
However, its views with regard to the rights of per- 
forming artists met with heavy opposition—quite 
surprising, considering the views expressed during 
the hearings. These indicated a reasonable degree of 
contentment with the fund system in the field of 
secondary use (see above under 1.2). But now the 
report was severely criticized because it proposed 
to retain the system, with only minor adjustments. 

Confronted with this situation, the Ministry of 
Cultural and Scientific Affairs appointed Professor 
Birger Stuevold Lassen [the author of this "Letter"] 
to report again, on a free basis, on the question of 
individual rights or a collective system. The report 
(NOU 1985:30) presents bills for legislation on 
payment for secondary use in four alternative ver- 
sions, one with individual rights only, one with a 
purely collective system and two based on mixed 
systems. The two mixed system bills establish indi- 
vidual rights in such cases where individual redis- 
tribution is feasible in practice (that means, on the 
whole, individual rights as far as broadcasting is 
concerned), whereas non-redistributable fees go 
into the Performers' Fund. The report concludes 
that, under specified circumstances, one of the two 
mixed system bills would probably be preferable. 
When it comes to choosing between these two, the 
report states that the choice must probably depend 
more on opinions on cultural policy than on a pro- 
fessionally based evaluation, and desists from ad- 
vising the Ministry. 

2.7 The second report from the Opphawsretts- 
lovutvalget (NOU 1985:6) was on copyright in 
works made by employees—an issue to which the 
Commission had been requested to give priority. 
The report gives an exposition of the present Nor- 
wegian law in this field, which is unwritten, in gen- 
eral and in particular with regard to works of the 
employees of the Norwegian Broadcasting Corpora- 
tion. The report's conclusion is to propose no legis- 

lation on the subject. The Commission's view is 
that general rules on these questions would have to 
be very general indeed and rather vague in their 
wording, and would, therefore, hardly offer clearer 
or more predictable answers than the existing, un- 
written law. The special problems concerning the 
works of the Norwegian Broadcasting Corporation 
employees would probably, according to the Com- 
mission, be best resolved through agreements be- 
tween the Corporation and the employees' unions. 

2.8 The third report (NOU 1986:18) dealt 
with copyright and electronic data processing. The 
most significant part of this report is a proposal for 
a new section 43a, instituting protection for the 
design of integrated circuits, with a term of protec- 
tion of 10 years from the year when the design was 
first marketed. 

2.9 The fourth report (NOU 1987:16) deals 
with rights in photographs and is probably the most 
radical of the Opphavsrettslovutvalget's reports. 

It proposes to abandon the more than 100-year 
old Norwegian principle of denying photographs 
protection under the Copyright Act. According to 
the proposal, photographs which result from an 
original and creative effort are to be protected un- 
der the Copyright Act as works of art. The Opphavs- 
rettsfovutvalget presupposes that relatively few pho- 
tographs can be said to result from such efforts. 
That might, of course, turn out to be a valid predic- 
tion, but there seems to be room for grave doubts 
on that matter. 

Another important amendment proposed con- 
cerns the term of protection. The Commission pro- 
poses a term of 50 years after the year of the mak- 
ing of the photograph. The (relatively few?) photo- 
graphs to be protected as works of art. however, will 
have a term of protection of 50 years post mortem 
auctoris. If both proposals are adopted, there will 
probably be much doubt and maybe also a number 
of disputes about photographs which are still pro- 
tected if they can be said to result from an original 
and creative effort, but are in the public domain if 
they are merely good photographs. 

The report also discusses the question whether 
protection of photographs should still be regulated 
in a separate act or governed by provisions to be 
entered in the Copyright Act's Chapter 5 on neigh- 
boring rights. The Opphavsrettslovutvalget recom- 
mends a separate act. but has also drafted an alter- 
native bill with provisions to be incorporated in the 
Copyright Act. 

2.10 The fifth report from the Opphavsrettslov- 
utvalget (NOU 1987:28). submitted in November 
1987. is concerned with works of pictorial art and 
works of architecture. 
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A principal feature in this report is a proposai 
for a separate act on compensation from the State 
for public exhibition of copies of works of art, 
applied art and photographys not owned by the 
artist himself.4 Apart from the fact that it concerns 
works of art, the proposed act offers few points of 
resemblance with copyright law and should be 
viewed in the perspective of cultural policy. Com- 
pensation is to be granted in the form of annual 
appropriations in the Budget, without any bearing 
on such circumstances as for instance whether the 
exhibited works are still protected or in the public 
domain. The compensation shall not be paid to the 
individual artists whose works are in fact exhibited 
or to their heirs, but shall be shared out to funds 
administered by the artists' organizations. The act 
shall apply only to Norwegian works—the signifi- 
cance of this restriction is somewhat diffuse, but 
there seems to be an idea that the copies compen- 
sated for shall be counted before the sum to be paid 
is fixed. The report proposes a statutory' right of 
negotiation for the artists" organizations, mainly on 
the same lines as in the Library Compensation Act 
of 1987 (see above under 1.6). but goes one step 
further: it is proposed that either party should have 
the right to demand stipulation of the compensa- 
tion by arbitration, should negotiations and media- 
tion fail to produce results. 

The report also discusses the question of intro- 
ducing a droit de suite system in Norway, but con- 
cludes that the existing system of a tax to be paid to 
the Visual Arts' Fund (see above under 1.2) has 
been a success and should be maintained. This 
means that there will not be room for a droit de 
suite. 

Amendment is proposed of the rules on the au- 
thor's droit d'accès, which was an innovation 
brought by the Copyright Act 1961.'° After the 
death of the author, it is proposed, his heirs shall be 
permitted to file claims for access to copies of his 
works and the Ministry of Cultural and Scientific 
Affairs shall have the power to take action to pro- 
vide access for a third party, if this is considered to 
be in the public interest. A simplification is pro- 
posed for the procedure for filing claims for ac- 
cess. 

8 At this point, the bill must be read against the back- 
ground of the proposal in NOU 1987:16 (sec above under 
2.9) thai some photographs are to be protected as works of 
art. The new report suggests, however, that photographs 
resulting from original and creative efforts shall be included 
in the exhibition compensation arrangement, even if the pro- 
posal to make them works of art is turned down. 

' Compensation for the lending of the artist's own copies 
of his works for certain public exhibitions is paid according to 
rates set in agreement concluded under the Regeherksavtalen 
( see above under 1.6 ). 

"' See above under 1.1 and footnote 2. 

As regards works of architecture, the report finds 
no need for amendments. 

2.11 On the whole, the proposals presented by 
the Opphavsrettslovutvalgei have not been very con- 
troversial. It is expected that they will, by and large, 
be reflected in the parliamentary bill which will 
probably be submitted in 1988. 

3. Court Decisions 

3.1 Judicial decisions in the field of copyright 
law are few. This does not mean that contested 
issues do not arise in this field. The reason is prob- 
ably rather that the disputes are very often about 
matters of trifling economic importance. The par- 
ties, therefore, see no advantage in taking the issue 
to court, but seek other ways of resolving the con- 
flict—for instance by conciliation. 

3.2 However, the insignificant value of the di- 
rect object of the dispute does not always keep the 
parties from taking the matter to court. In 1985, a 
case came before the Supreme Court where the 
plaintiff claimed the sum of eight kroner and 50 ore 
(i.e. a little less than two Swiss francs). The claim 
was contested by the defendant who was unwilling 
to pay anything at all and declared that under no 
circumstances should the Supreme Court award the 
plaintiff more than six kroner and 50 ore. A unani- 
mous Supreme Court held for the plaintiff." 

The case was about a claim for royalties on 10 
records, produced in the United States of America 
under a so-called "Harry Fox license" and im- 
ported into Norway. The question was whether 
such import could be undertaken without the con- 
sent of the copyright holder and payment of royal- 
ties to him, or whether the import was in contra- 
vention of section 54(2) of the Copyright Act 1961, 
which penalizes import into Norway of copies of a 
work for general distribution, if the copies in ques- 
tion could not have been lawfully produced in Nor- 
way. It was evident that, according to Norwegian 
law, production of the records would have required 
the consent of the copyright holder. The question 
was then whether the Harry Fox license could be 
considered as such consent, or whether it should be 
considered an arrangement governed by the com- 
pulsory license rules of the United States copyright 
legislation. As Norway has no parallel to the United 
States' compulsory license for the production of 
records, the latter alternative would mean that the 
records could not have been lawfully produced in 
Norway. 

The Supreme Court pointed out that, when de- 
ciding this question, a concrete assessment of the 

11 Norsk Retstidende, 1985. p. 883. 
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character of the license had to be undertaken. The 
Court could not join in the opinion of the defen- 
dant that, taking into account the function and the 
wording of Harry Fox licenses in general, they must 
be regarded as voluntary agreements. It attached 
considerable weight to the fact that the conduct of 
the parties had as its background the provisions on 
compulsory licenses in the United States copyright 
legislation. According to these provisions, the 
Harry Fox Agency Inc., as representative of the 
holders of copyrights, was not in a position to pre- 
vent the producers of records from obtaining a 
compulsory license. Consequently, the statutory 
rates of payment for compulsory licenses would in 
practice constitute the maximum amount of com- 
pensation attainable for the copyright holder. True, 
the compulsory license provisions did not demand 
that the copyright holder should expressly admit 
that he agreed that the statutory conditions for a 
compulsory' license were met. This had. however, 
become usual in the case of Harry Fox licenses and 
the Court considered this usage a rational and busi- 
nesslike procedure. The fact that this procedure led 
to a wording of the licenses which made them 
resemble contracts, could not imply that they lost 
their character of compulsory licenses. In the li- 
censes concerning the 10 records in question, the 
only deviations from the statutory regulations con- 
cerned a detail in the system of reporting and pay- 
ment and an exemption from the duty to give 
notice of intention to obtain a compulsory license. 
The Court characterized these deviations as small, 
and found that, when assessed in conjunction with 
the license in its entirety, they could not result in 
the license losing its character of compulsory li- 
cense. The import into Norway was, therefore, ille- 
gal and consequently, so was the sale of the records 
in Norway. 

The defendant did not contest that the standard 
Norwegian royalty for the 10 records amounted to 
NKr 8.50. He maintained, however, that deduction 
must be made by NKr 2.- which corresponded to 
the sum paid for the Harry Fox license in the 
United States. However, the Supreme Court found 
that there was no evidence that the copyright 
holder had actually received his two kroner for the 
Harry Fox license, and accordingly gave judgment 
for the entire amount of NKr 8.50. The defendant 
also had to pay the plaintiffs costs, amounting to 
quite a different figure. 

3.3 The distinction between private and pub- 
lic performance was discussed in a decision by the 
Board for disputes regarding communication to the 
public of radio and television broadcasts (see above 
under 2.1). The case concerned transmissions of 
Swedish television broadcasts by means of commu- 
nity antennas and cable to housing associations and 

had been brought against, inter alia, two housing 
associations with 28 and 36 connected dwellings, 
respectively. 

The Board considered it obvious that the dis- 
tinction could not be made by stipulating a fixed 
number of households as a limit, above which 
transmission always implied communication to the 
public. 

The Board pointed out that a housing associa- 
tion with 35 dwellings would have about 100-150 
"inhabitants." To this should be added a number of 
guests, etc.. so that the total number of potential 
viewers might exceed 150. One must also take into 
consideration that the use might be very extensive, 
two Swedish television programs were transmitted, 
each for six to seven hours a day. The Board was. 
therefore, of the opinion that in the event of trans- 
mission by cable to a housing association of 35 
dwellings or more, there would be a very strong pre- 
sumption that this constituted communication to 
the public. Only very special circumstances in a 
particular case might justify a different conclu- 
sion. 

On the other hand, in a housing association of 
15 dwellings or less, the normal number of "inhabi- 
tants" would not exceed 50 or 60. In such cases, the 
Board believed, a sense of community was bound 
to develop, greatly surpassing that which neces- 
sarily follows from the form of habitation as such. 
Even if social companionship or ties of friendship 
in the literal sense did not come to include all the 
inhabitants, it must be assumed that there would be 
extensive social contact. Such contact would espe- 
cially occur in connection with, for instance, care of 
the children, various kinds of mutual assistance, 
etc. In such circumstances it would be natural to 
look upon the dwellers as a private circle, much in 
the same way as one looks upon a school class. 
There probably might exist housing associations of 
only 15 dwellings or less where at any rate some of 
the dwellers "kept aloof." so that the picture would 
be different from that outlined by the Board. But 
the Board believed that there was a strong pre- 
sumption that the Board's picture was the correct 
one. Therefore, quite extraordinary circumstances 
would have to be demonstrated if a housing asso- 
ciation of only 15 households or less were to be con- 
sidered as something else than a private circle. 

In cases of between 15 and 35 connected dwell- 
ings, one would have a grey zone, where the num- 
ber of connected households alone could not form 
the basis for conclusions as to whether a transmis- 
sion constituted communication to the public or 
not. With a few more than 15 or a few less than 35. 
it might still be said that the one or the other alter- 
native was more likely, but there would be a rather 
broad middle zone where the number of connected 
dwellings would not even give an indication as to 
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the answer. In such cases one would have to make a 
closer study of the conditions in the housing asso- 
ciation in question: How "close" was the social life, 
what kinds of contact did the dwellers have in their 
everyday life? What kind of community spirit ex- 
isted, what other forms of contact were there that 
might create such ties of friendship or companion- 
ship as to make the dwellers constitute a private cir- 
cle?'2 

Against the background of this decision and an 
attached arbitral decision, the two main organiza- 
tions for the holders of copyrights and neighboring 
rights and the housing associations, Norwaco (see 
above under 2.1 ) and Norske Boligbyggelags Land- 
sforbund (NBBL). entered into an agreement stat- 
ing that the cable networks of housing associations 
shall be considered to undertake communication to 
the public provided there are more than 25 con- 
nected households. 

3.4 The question of publishers' protection for 
the typeface of a book was one of the issues in an 
arbitration case on the distribution of compensa- 
tion for photocopying between the different organi- 
zations of holders of rights. The arbitration court 
stated that a publishing firm wanting to publish a 
work which was in the public domain could not do 
so by producing a photographic reprint of an edi- 
tion which another publisher had produced and 
still had in stock. In the opinion of the arbitration 
court, such conduct must clearly be described as an 
act of unfair competition in contravention of sec- 
tion 1 of the Act of June 16. 1972. According to the 
circumstances, one might arrive at the same conclu- 
sion also in a case where the product copied was no 
longer kept in stock. 

The arbitration court finds that this must apply also where 
the competitive use of the photographic reprint is not quite so 
direct. An example is where the publishing firm A issues a 
comprehensive anthology of works in the public domain, 
meant for use in universities and colleges, but which contains 
some works that will be useful also to secondary schools. 
However. A has not made any efforts to market the anthology 
in the schools. Publisher B discovers this niche and offers to 
the schools special prints of these selections, collected or sep- 
arately. Normally. B must be allowed to do so, provided the 
works are set up in new type for printing. However, in the 
opinion of the arbitration court, it would also be contrary to 
the concept of fair competition if B were to produce his 
copies by mere photographing of the typeface set up and paid 
for by A. and in this way cut down his printing costs. Such 
production would be a slavish copy involving exploitation of 
A's work and investments, and the publishing houses are in a 
general situation of competition. The decisive point, there- 
fore, cannot be that B's product aims at a sector of the market 

which A does not (yet) exploit. The solution will be even 
more obvious if it can be proved that B's activities have a 
negative influence on the sale of A's edition." 

3.5 One of the matters reported on in my 1963 
"Letter" was the ban on the sale of posthumous 
prints of one of Nikolai Astrup's wood engravings.14 

The ban was founded on the grounds that Astrup's 
wood engraving was in color while the reprints were 
in black and white, taken only from the 
"key-plate." The new prints appeared therefore, it 
was held, as mere fragments of the original work 
and could not correctly express the artist's inten- 
tions. The use of only one of the set of plates caused 
an alteration of the composition of the work as well 
as a change of color. As I mentioned in my report, 
there had, however, been some doubts as to 
whether Astrup himself had not made some black 
and white prints of the work in question. 

After new information had come to light, the 
case was again submitted to the permanent Council 
of Experts established by section 53 of the Copy- 
right Act 1961. The Council now found that there 
had probably never existed more than one plate of 
the wood engraving in question, and that the co- 
lored prints had been made directly by painting on 
the plate and/or painting on black and white prints. 
Furthermore, the Council found that in 1928, in 
the spring, following Astrup's death, there existed a 
black and white print of the engraving. The Council 
concluded that the ban on the posthumous black 
and white prints on two points were based on a 
false factual basis. A further study of the prints also 
revealed marked discrepancies between the colored 
version and the black and white version, something 
which must be the result of deliberate actions by 
Astrup himself. The Council deemed it most likely 
that Astrup had regarded the black and white wood 
engraving as a separate work which was not identi- 
cal to the colored engraving. 

Under these circumstances the ban was clearly 
unfounded, and was lifted.15 

3.6 In the field of photography, the most im- 
portant court decisions have been concerned with 
protection of privacy, i.e. the rules on publication 
of photographs of living persons without the con- 
sent of the person portrayed. 

Section 15 of the Act on Rights in Photographs 
of I96016 states: 

12 Decision by Nemnda til behandling av tvister vedrorende 
videresending av kringkastingsprogram of March 31. 1987. in 
the case of Norwaco el al. v. Borettslaget Ostre Lie et ai, by 
A/L Norske Boligbyggelags Landsforbund (NBBL). 

" Arbitral decision by B.S. Lassen, Harald Bjelke and Erik 
Samuelsen of January 14, 1985, in the case of Kopinor (see 
above under 2.3 ) on behalf of La. Den norske Forleggerforen- 
ing v. La. Den norske Eorfalter forening, published by Kopi- 
nor, Oslo, 1985. 

14 In Le Droit d'Auteur (Copyright). 1963, pp. 216 to 223 
( mention of the Astrup case is on pp. 221 et seq. ). 

15 The decision is reported in NIR Nordiskt Immateriell 
Rdlisskydd, 1983. pp. 150 el seq. 

16 See footnote 4 above. 
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Even when, under this Act. the copyright in portrait pho- 
tographs is held by a third party, such a photograph may not 
be reproduced, exhibited publicly or made accessible to the 
public in any other way without the consent of the person 
portrayed. The photographer may however exhibit the photo- 
graph for purposes of advertisement in connection with his 
business, unless the person portrayed has prohibited such 
exhibition. 

The following photographs may be reproduced and pub- 
licly exhibited without the consent of the person portrayed: 

( 1 )     pictures of current and general interest: 
(2)     pictures in which the person portrayed is merely 

incidental to the other matter; 
( 3 )     pictures of assemblies, open-air processions, or oc- 

casions and events of general interest. 

Unlike the protection of the photographs, this 
protection of the persons portrayed is not extended 
to foreign citizens from countries which have ad- 
hered to the Berne Convention or the Universal 
Copyright Convention, but applies only to "the pic- 
ture of a person being, or having been, either a Nor- 
wegian citizen or a resident in this country."1" 

Contravention of section 15 is punishable ac- 
cording to section 16 of the Act, also where the 
guilty party has only been negligent. Moreover, the 
duty of care may be rather strict, as is evidenced by 
a Supreme Court decision of I983,18 where an ad- 
vertising consultant was sentenced to a fine of 
NKr 500. 

A freelance photographer associated with the 
newspaper Morgenavisen had taken a picture of a 
family enjoying the sunshine during their Easter 
holidays in the mountains. The family consented to 
the picture being used in the newspaper illustrating 
an article on "Easter in the Mountains and Holiday 
Pleasures." The advertising consultant later used 
the picture in an advertisement for a photographic 
laboratory concerning developing and copying of 
"Easter holiday pictures." He came into possession 
of a copy of the picture by asking a file keeper in 
Morgenavisen for a picture that he could use in 
such an advertisement. The advertising consultant 
asked the keeper of the files if it was okay for him 
to use the picture in the advertisement and the file 
keeper answered in the affirmative. No special 
questions were asked whether the persons por- 
trayed had consented, nor did the file keeper say 
anything in particular about this. 

The spokesman for the Supreme Court majority. 
Justice Vera Holmey, stated inter alia: 

I suppose the basic principle must be that portrayed per- 
sons may give a rather general consent in advance to such use 

11 Royal Decree of April 10. 1964. as amended by Royal 
Decree of August 31, 1973. section 8(2). The rules of the Act 
on Rights in Photographs on protection of a person's own 
likeness arc. however, supplemented by unwritten law on a 
general right of privacy, which, according to circumstances, 
may protect also a foreign citizen's own likeness. 

Is Norsk Retstidende, 1983. p. 637. 

of a photograph as is mentioned in section 15. and that they may 
also authorize a third party to consent on their behalf. For those 
who engage in professional distribution of photographs, it will 
probably be of considerable practical significance to control both 
the right in the photograph and the right to consent on behalf of 
the persons portrayed. However, inherent in such advance con- 
sents or the right for somebody else to give the necessary con- 
sents, there may be some more or less comprehensive limita- 
tions. This may be practical, especially with regard to the use for 
advertising purposes. 

It is. furthermore, my opinion that one should be careful in 
assuming that portrayed persons have given their consent in 
advance or have given somebody else the right to consent in 
accordance with section 15. Such assumptions will tend to un- 
dermine the protection of privacy under section I 5. In this con- 
nection it should also be kept in mind that the persons who arc 
being portrayed will often know nothing about their rights under 
section I 5. Those who use photographs professionally must, on 
the other hand, be presumed to know about the rule in section 
15. so that they can establish routines ensuring that consent is 
given. 

I believe that anyone who intends to use a picture portraying 
a person for some definite purpose, has not shown such care as is 
demanded by section 16. together with section 15 of the Act on 
Rights in Photographs, by asking the holder of the right in the 
photograph a generally worded question, as to whether it is in 
order. The natural interpretation of an answer in the affirmative 
to such a question must be that it refers only to the right in the 
photograph. In my opinion, the assessment will be the same 
where such a question is put to a newspaper, unless the person 
asking has reason to believe that the newspaper has set up special 
routines to ensure that consent according to section 1 5 has been 
given. Accordingly, one cannot assume that newspapers in gen- 
eral have secured the consent of portrayed persons with regard to 
the photos in their files. There are no special circumstances in 
this case that should give the convicted person reason to believe 
that the persons portrayed had consented. In the case of a profes- 
sional advertising consultant, special demands must be made on 
the degree of care to be shown, inter alia because many people do 
not want their portraits used in advertising... 

Two of the five Supreme Court Justices found 
that the majority's demands on care were too strict 
and that the advertising consultant's conduct was 
defensible. 

Another recent Supreme Court decision con- 
cerned section 15( 1 ). about photographs of current 
and general public interest.14 

In 1980. Mr. B had been sentenced to eight years 
imprisonment for crimes in connection with drugs. 
In April 1982, he started a hunger strike as a protest 
against the conditions of his imprisonment. At the 
beginning of June 1982. he appeared before the 
Oslo City Court to testify in another big drugs case. 
As he entered the courthouse, he covered his head 
with his jacket to avoid being photographed. A pho- 
tographer from the newspaper Verdens Gang tried 
to take a picture of him by pushing his camera 
inside B's jacket. B's reaction was to kick at the 
photographer, and a fight started. On the same 
day, B was also photographed while standing in the 
courthouse backyard, outside the waiting cells. In 

10 Supreme Court decision of September 17. 1987. in case 
No. 103B/1987. B. v. lerdens Gang. 
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these pictures he appeared in full length with his 
face turned to the photographer and handcuffed. 
The pictures were taken through a toilet window in 
the courthouse. 

An item in Verdens Gang on June 3. 1982. 
reported on the fight with the photographer. There 
were three photos of the fight, but in these B could 
not be recognized. However, the newspaper also 
printed two of the pictures taken of B in the back- 
yard. One of these pictures was also used by Werd- 
ens Gang on September 23. 1983. in a report on an 
action in support of B among the prisoners of S dis- 
trict prison. The same picture, but now cut down so 
as to show only his face, was used in another fea- 
ture of the prisoners* action the next day. 

A unanimous Supreme Court found that Verd- 
ens Gang had violated B's right under section 15. as 
the exemption in section 15( 1 ) was not applicable. 
The criterion of current interest involved a time 
limit: if a person in a certain situation or during a 
certain period of time had to put up with being por- 
trayed, he might later be entitled to protection 
against the publicity involved in a further por- 
trayal. Here not only the lapse of time would be of 
significance, but also the present situation of the 
person concerned. Moreover, the current and gen- 
eral public interest must also include an interest in 
the particular picture in question. Consequently, it 
must be assessed what story the picture told and 
how relevant this was to the current situation. 
Moreover, additional factors would have to be con- 
sidered in the assessment to be undertaken, inter 
alia the strength of the arguments for publication, 
the means by which the picture had been obtained, 
the way in which it was used and the portrayed per- 
son's attitude to being depicted. 

No doubt B was well-known after the coverage 
in the mass media in connection with his sentence, 
the security measures implemented to prevent his 
escape, and because of his hunger strike. Both be- 
cause of his hunger strike and because of his testify- 
ing in a big drugs case, it was fair enough that his 
name should be singled out for publication. 

The question whether it was also justified to 
publish a picture of him must depend on a concrete 
assessment. Being depicted during imprisonment 
might involve a heavy strain for prison inmates. 
Whatever the circumstances. 1 erdens Gang could 
not be justified in publishing the pictures taken in 
the backyard. They showed B handcuffed, and es- 
pecially one of the pictures, which was taken rather 
close, gave an impression of B and his situation that 
was bound to affect the readers deeply. 

It must also be taken into account that the pho- 
tographs were taken in a clandestine way from a 

window in the courthouse, and that B objected to 
being portrayed in the newspaper. According to the 
wording of section 15(1). these factors were not 
decisive, but they must nevertheless be included in 
the total assessment to be made. 

Attention must also be paid to the way in which 
the photographs were actually used. The most of- 
fensive picture from the backyard was used to- 
gether with three photographs taken during the 
fight on B's arrival at the courthouse. The heading 
read "Kicks at VG [Verdens Gang] photographer," 
and a description followed of B's violent reac- 
tion—but without anything being said about the 
provocative conduct of the photographer. One 
failed to see that the invoked public interest in 
information had been adequately served by the tell- 
ing of the story in this way. 

In the report of September 23, 1983, on the pris- 
oners' action. Verdens Gang again used the most 
offensive picture from the courthouse backyard. 
Section 15( 1 ) could not justify this use of the pic- 
ture either. Again due account must be given to the 
story told by the picture, the way in which it had 
been obtained and B's objection to being depicted. 
Besides, the picture might give the impression that 
it showed B in a current situation. 

The use of the picture the next day was of a 
somewhat different character, as it showed B's face 
only. Under the circumstances, the Supreme Court 
found it unncccssan' to decide whether this use of 
the picture was in itself justifiable. 

Verdicts by the Press Council ( Pressens Faglige 
Utvalg) held against Verdens Gang on all the three 
incidents. This showed that in the opinion of the 
Press Council, there were no strong arguments for 
publication. This assessment also carried weight in 
the determination of the scope of section 15( 1 ). 

This decision is of interest n all the three inci- 
dents. This showed that in the opinion of the Press 
Council, there were no strong arguments for publi- 
cation. This assessment also carried weight in the 
determination of the scope of section 15( 1 ). 

This decision is of interest also as regards the 
determination of damages to B. According to sec- 
tion 17 of the Act on Rights in Photographs, the 
injured party can, in the event of violation of the 
Act. demand as minimum damages "the net profit 
derived from the unlawful acts." This provision is 
in conformity with a corresponding provision in 
the Copyright Act 1961, section 55, which makes it 
clear, however, that the rule applies only to in- 
fringement of copyrights or neighboring rights, and 
not to violation of the rule in this Act's section 2(4) 
on protection of a person's own likeness. However, 
the Supreme Court found no basis for a corre- 
sponding restrictive construction of the clear word- 
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ing of section 17 of the Act on Rights in Photo- 
graphs.2" 

The Supreme Court passed lightly over the ac- 
tual stipulation of the amount of the damages. It 

:" The Supreme Court's attitude on this point should per- 
haps be viewed taking into consideration lhat the Act on 
Rights in Photographs does not provide any possibility of 
awarding damages in eases where there has been no pecuniary 
loss. Amendments on this point have been proposed in NOU 
1983:35 (see above under 2.6). 

was pointed out that such use of photographs as 
Verdens Gang was guilty of had a sales-promoting 
effect and influenced the profits of the newspaper. 
This fact was considered to give sufficient grounds 
for acknowledging that B had a pecuniary claim 
under section 17. However, the amount could not 
be determined by any kind of business analysis; "it 
must therefore be fixed by assessment, and it 
should in conformity with the plea [of B] be set at 
10.000 kroner." 
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Activities of Other Organizations 

International Copyright Society (INTERGU) 

Xlth Congress 

(Locarno, March 21 to 25, 1988) 

The International Copyright Society (IN- 
TERGU) held its Xlth Congress in Locarno from 
March 21 to 25. 1988. 

The Congress was attended by nearly 100 parti- 
cipants from 35 countries. WIPO was represented 
by Mr. Mihâly Ficsor. Director. Copyright Law 
Division. 

The discussions were presided over by Professor 
Erich Schulze, President of INTERGU, and their 
general topic was "Copyright Without Frontiers" in 
the framework of which invited speakers reported 
about recent copyright developments in the various 
regions of the world. Invited speakers were—in the 
order of the presentation of their reports—Profes- 
sor Otto-Friedrich Freiherr von Gamm (Federal 
Republic of Germany). Professor Zheng Cheng-si 
(China), Mr. Shimpei Matsuoka (Japan), Professor 
James Lahore (Australia), Professor Nébila Mez- 
ghani (Tunisia), Dr. Gyorgy Boytha (Hungary), 
Mr. Jack Black (United Kingdom), Professor 
Dr. Gerhard Reischl (Federal Republic of Ger- 
many). Mrs. Dorothy Schrader (United States of 
America). Dr. Hilda Retondo (Argentina). 

At the end of their deliberations, the participants 
adopted five resolutions. Resolutions II to IV cover 
copyright questions of particular countries, while 
resolutions I and V are of a more general nature. 

Resolution I states that INTERGU 

Recognizes the importance of concerted action of all 
organizations, institutions and individuals concerned 
with the protection of the rights of authors of works of 
intellectual property at a time of mounting pressures 
resulting from new forms of use of musical, literary and 
artistic works and technological innovations in the broad- 
est sense of the word. 

Urges governments of all countries signatories to the 
international copyright conventions to take steps to bring 
national legislations in harmony with technological devel- 
opments and international copyright conventions in order 
to secure the need for adequate protection of works of 
intellectual property and guarantee fair compensation. 

Reaffirms, on the one hand, its deep commitment to 
the principle of national treatment of all rights of authors 
of works of intellectual property as the only valid princi- 
ple governing the proper protection and remuneration for 
the use of such works and, on the other hand, understands 
the recourse to reciprocity in cases where economical 
hardship may result from a strict application of the prin- 
ciple of national treatment. 

Recommends that WIPO and all organizations and 
institutions entrusted with the administration of authors* 
rights join in the effort to achieve the same levels of pro- 
tection accorded to works of intellectual property by na- 
tional legislation and international treaties and agree- 
ments, thus ensuring that these keep pace with all new 
forms of use of such works by means hitherto known or 
yet to be discovered and developed. 

Resolution V deals with the copyright situa- 
tion in developing countries. According to it, 
INTERGU 

Welcomes all activities whatsoever aimed at promot- 
ing cultural life in developing countries, arousing or 
strengthening appreciation for the rights and interests of 
authors of works of intellectual property and improving 
national copyright laws. 

Invites all organizations, institutions and individuals 
concerned with the protection of authors' rights, in partic- 
ular WIPO and Unesco, to make the cultural and copy- 
right cause of the developing countries their own and to 
vigorously support the same in a suitable manner, for 
instance by offering training facilities and courses, by pro- 
viding professorships at universities, by means of cultural 
agreements and cultural exchange programs, by assistance 
in arranging for use of works, etc. 
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Books and Articles 

Book Review 

III Congreso Internacional sobre la Protecciön de los Derechos 
Intelectuales (del Autor, el Art is ta y el Productor). One 
volume of 249 pages. WIPO. Bibliotcca Nacional del Peru 
and   Pontificia  Universidad  Catölica  del   Peru.  Lima, 
1988. 

This volume contains the Spanish texts of the lectures and 
statements presented at the Third International Congress on 
the Protection of Intellectual Property (of Authors. Artists 
and Producers) which was held in Lima (Peru) in April 
1988. 

The lectures were: "WIPO and the International Conven- 
tions on Copyright and Neighboring Rights" by an official of 
WIPO: "Copyright and the Right to Culture" by Dr. Ricardo 
Antequera Parilli (Venezuela); "The Intellectual Work as a 
Product of the Mind, and Copyright" by Dr. Edmundo 
Pizarro Ddvila (Peru); "Protection of Computer Programs 
and of Data Bases" by Dr. Carlos Alberto Villalba (Argen- 
tina); "Collection and Distribution of Remunerations" (two 
lectures, namely "Authors' Societies" by Sr. Martin Mariz- 
currena Oronoz (Uruguay) and "International Relations" by 
Dr. Ulrich Uchtenhagen (Switzerland)); "Piracy of Writings 
and   Reprography"   by   Dra.   Delia   Lipszyc   (Argentina); 

"Piracy of Phonograms" by Dr. Henry Jessen (Brazil); "Pi- 
racy of Videograms" by Dr. James Bartolomé (United States 
of America); "Emission. Reception and Distribution of Pro- 
gramme-Carrying Signals Through Satellites, and Cable Dis- 
tribution" by Lie. Carlos Corrales (Costa Rica); and "Proce- 
dural Protection of Intellectual Property" (two lectures by 
Peruvian specialists, namely "Penal Aspects" by Dr. Guil- 
lermo Bracamonte Ortiz, and "Administrative Aspects" by 
Sr. Carlos Puntriano Figari ). 

In the book are also included five statements prepared for 
a roundtable discussion held during the Congress on "The 
Future of Copyright in Latin America." by Dr. Jean-Alexis 
Zicglcr (France). Dr. Robert Abrahams (United Kingdom), 
Dr. Fernando Zapata Lopez ( Colombia ). Lie. Gabriel Larrea 
Richerand ( Mexico) and Dr. Juan Luis Avendano ( Peru ). 

The lectures and the statements provide a comprehensive 
overview of such copyright and neighboring rights questions 
which are of specific importance in Latin America. The lec- 
tures included in the book deal, however, also with topics 
which are of general interest and the book is. therefore, useful 
not only to readers in Latin America, but also to interested 
persons outside that region. 

H.O. 
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WIPO Meetings 

(Not all WIPO meetings are listed. Dates are subject to possible change.) 

1988 

June 27 to July 1 (Geneva) Committee of Governmental Experts for the Synthesis of Principles Concerning the 
Copyright Protection of Various Categories of Works (convened jointly with Unesco) 

The Committee will re-examine the principles of protection worked out for eight catego- 
ries of works during the 1986-87 biennium (printed word, audiovisual works, phono- 
grams, works of fine art. works of architecture, works of applied art. dramatic and cho- 
reographic works, musical works) and for photographic works in 1988. 
Invitations: States members of WIPO. Unesco or the United Nations and. as observers, 
certain organizations. 

September 12 to 19 (Geneva) IPC (International Patent Classification) Committee of Experts (Seventeenth Session) 

The Committee will adopt the final amendments, as well as the revised Guide, to the 
fourth edition of the International Patent Classification (IPC) and decide on the policy 
for the revision work during the next ( sixth ) revision period ( 1989-93 ). 
Invitations: States members of the IPC Union and. as observers, certain organizations. 

September 14 to 16 (Geneva) WIPO Worldwide Forum on the Impact of Emerging Technologies on the Law of Intellec- 
tual Property 

The Forum will consider the impact of new technology on intellectual property law. with 
special emphasis on biotechnology, computer technology, the new technology for the 
recording of sounds and images, new broadcasting technology ( for instance by direct 
broadcasting satellite) and new technology for transmission of programs by cable. 
Invitations: States members of WIPO, the Paris Union or the Berne Union, certain orga- 
nizations and the general public. 

September 19 to 23 (Geneva) Consultative Meeting on the Revision of the Paris Convention (Fifth Session) 

The meeting will deal with Articles 5A (Patents and Utility Models: Importation of Arti- 
cles: Failure to Work or Insufficient Working; Compulsory Licenses). 5quater ( Patents : 
Importation of Products Manufactured by a Process Patented in the Importing Country ) 
and \0quatcr (Geographical Indications and Trademarks, etc. ). and possibly other Arti- 
cles on the program of the Diplomatic Conference. 
Invitations: Selected governments. No observers. 

September 22 and 23 (Geneva) Permanent Committee on Industrial Property Information (PCIPI) (Second Session) 

The Committee will review the work done on the tasks of the program during the first 
nine months of 1988. It will start to work on the elaboration of a medium-term program 
for the PCIPI and of a global policy for. and the orientation of. the work of the PCIPI 
during the 1990-91 biennium. 
Invitations: States and organizations members of the Committee and, as observers, cer- 
tain other States and organizations. 

September 26 to October 3 (Geneva) Governing  Bodies of WIPO and  of Some of the  Unions  Administered  by WIPO 
(Nineteenth Series of Meetings) 

The WIPO General Assembly will consider the establishment of an International Regis- 
ter of Audiovisual Works. The WIPO Coordination Committee and the Executive Com- 
mittees of the Paris and Berne Unions will, inter alia, review and evaluate activities 
undertaken since July 1987 and prepare the draft agendas of the 1989 ordinary sessions 
of the WIPO General Assembly and the Assemblies of the Paris and Berne Unions. 
Invitations: As members or observers (depending on the body). States members of 
WIPO. the Paris Union or the Berne Union and. as observers, certain organizations. 
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October 24 to 28 (Geneva) 

November 7 to 22 (Geneva) 

Committee of Experts on Biotechnological Inventions and Industrial Property (Fourth 
Session ) 

The Committee will examine possible solutions concerning industrial property protec- 
tion of biotechnological inventions. 
Imitations: States members of WIPO or the United Nations and. as observers, certain 
organizations. 

Committee of Experts on Intellectual Property in Respect of Integrated Circuits ( Fourth 
Session) 

The Committee will examine a revised version of the draft Treaty on the Protection of 
Intellectual Property in Respect of Integrated Circuits and studies on the specific points 
identified by developing countries. 
Invitations: States members of WIPO or the Paris Union and. as observers, other States 
members of the Berne Union, as well as intergovernmental and non-governmental orga- 
nizations. 

November 7 to 22 ( Geneva ) Preparatory Meeting for the Diplomatic Conference on the Adoption of a Treaty on the 
Protection of Intellectual Property in Respect of Integrated Circuits 

The Preparatory Meeting will decide what substantive documents should be submitted to 
the Diplomatic Conference—scheduled to be held in Washington in May 1989—and 
which States and organizations should be invited to the Diplomatic Conference. The 
Preparatory Meeting will establish draft Rules of Procedure of the Diplomatic Confer- 
ence. 
Invitations: States members of WIPO or the Paris Union and. as observers, intergovern- 
mental organizations. 

November 28 to December 2 (Geneva) 

December 5 to 9 ( Geneva ) 

Committee of Experts on Model Provisions for Legislations in the Field of Copyright 

The Committee will work out standards in the field of literary and artistic works for the 
purposes of national legislation on the basis of the Berne Convention for the Protection 
of Literary and Artistic Works. 
Invitations: States members of the Berne Union or WIPO and. as observers, certain 
organizations. 

Madrid Union: Preparatory' Committee for the Diplomatic Conference for the Adoption of 
Protocols to the Madrid Agreement 

This Committee will make preparations for the diplomatic conference scheduled for 
1989 (establishment of the list of Statesand organizations to be invited, the draft agenda, 
the draft rules of procedure, etc. ). 
Invitations: States members of the Madrid Union and Denmark. Greece. Ireland and 
the United Kingdom. 

December 12 to 16 (Geneva) 

December 12 to 16 (Geneva) 

December 19 (Geneva) 

Committee of Experts on the Harmonization of Certain Provisions in Laws for the 
Protection of Inventions (Fifth Session; Second Part) 

The Committee will continue to examine a draft treaty on the harmonization of certain 
provisions in laws for the protection of inventions. 
Invitations: States members of the Paris Union and. as observers. States 
members of WIPO not members of the Paris Union and certain organizations. 

Executive Coordination Committee of the PCIPI (Permanent Committee on Industrial 
Property Information) (Third Session) 

The Committee will review the progress made in carrying out tasks of the Permanent 
Program on Industrial Property Information for the 1988-89 biennium. It will consider 
the recommendations of the PCIPI Working Groups and review their mandates. 
Invitations: States and organizations members of the Executive Coordination Commit- 
tee and. as observers, certain organizations. 

Information Meeting for Non-Governmental Organizations on Intellectual Property 

Participants in this informal meeting will be informed about the recent activities and 
future plans of WIPO in the fields of industrial property and copyright and their com- 
ments on the same will be invited and heard. 
Invitations: International non-governmental organizations having observer status with 
WIPO. 
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1989 

May 8 to 26 (Washington) Diplomatic Conference for the Conclusion of a Treaty on the Protection of Intellectual 
Property in Respect of Integrated Circuits 

The Diplomatic Conference will negotiate and adopt a Treaty on the protection of 
layout-designs of integrated circuits. The negotiations will be based on a draft Treaty 
prepared by the International Bureau. The Treaty is intended to provide for national 
treatment and to establish certain standards in respect of the protection of layout-designs 
of integrated circuits. 
Invitations: States members of W1PO or the Paris Union and certain organizations. 

UPOV Meetings 

(Not all UPOV meetings are listed. Dates are subject to possible change.) 

1988 

October 17 (Geneva) 

October 18 and 19 (Geneva) 

Consultative Committee (Thirty-eighth Session) 

The Committee will prepare the twenty-second ordinary' session of the Council. 
Invitations: Member States of UPOV. 

Council (Twenty-second Ordinary Session) 

The Council will examine the accounts of the 1986-87 biennium, the reports on the 
activities of UPOV in 1987 and the first part of 1988 and specify certain details of the 
work for 1988 and 1989. 
Invitations: Member States of UPOV and. as observers, certain non-member States and 
intergovernmental organizations. 

Other Meetings in the Fields of Copyright and/or Neighboring Rights 

Non-Governmental Organizations 

1988 

July 24 to 27 (Washington) 

October 6 and 7 ( Munich ) 

November 14 to 20 (Buenos Aires) 

International Association for the Advancement of Teaching and Research in Intellectual 
Property ( ATRIP ) : Annual Meeting 

International Literary and Artistic Association (ALAI):  Study Days 

International   Confederation   of  Societies   of  Authors   and   Composers   (CISAC): 
Congress 

1989 

September 26 to 30 (Quebec) International Literary and Artistic Association ( ALAI ) : Congress. 
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