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1. Sports: Social, Economic, 
Political and Legal Importance 

In recent decades, sports activities, which had 
been the privilege of a very restricted number of 
people and had even been considered as private by 
certain individuals with many muscles but few 
brains, became an important part of the personal, 
family and educational life of millions of people. 
This is increasingly evident from the space and 
time devoted to them daily in the written 
press—newspapers—and the spoken press—radio 
and television. 

Great sporting events and their transmission are 
not mere confrontations between teams, clubs or 
nations; they have become enormous, complex 
businesses, involving billions of dollars, teams of 
specialists and technicians, and arousing in all 
latitudes more than mere interest. 

When the German Soccer Federation erected a 
building worth DM 5.0 million in the suburbs of 
Frankfurt merely to house the Organizing Commit- 
tee for the World Cup, its goal was not only to show 
off the host country: it was a carefully planned 
investment of DM 20 million destined to bring a 
return of DM 80 million. It sold the television 
broadcasting rights to the Deutsches Olympisches 
Zentrum for DM 18 million and the latter resold 
them to 80 television stations for live and recorded 
broadcasting of 38 games. 

* President of the Interamerican Copyright Institute 
(IIDA), member of the National Copyright Council 
(CNDA), Sào Paulo, Brazil. 

Sport TV (with headquarters in Brussels), spe- 
cialists in outdoor advertising at stadiums, bought 
the exclusive publicity rights for DM 20 million, 
seeking a return of DM 32 million on the daily sale 
at a price of DM 1.8 million of each 20 meters of 
outdoor space at nine stadiums. 

The Olympic Publishing House of Munich made 
an advance payment of DM 600,000 to the Orga- 
nizing Committee for publication of the official 
book of the World Cup, and four million copies of 
the first edition were printed. Five hundred thou- 
sand copies of the official program were sold at 
DM 5.00 each, of which 20 pfennigs went to the 
Organizing Committee. 

In Brazil, the Federative Government only takes 
care of the general rules for sports. The States Gov- 
ernments are also passive in this respect. No sport 
facilities are available to the general public and 
schools are seldom well equipped. That is the sad 
picture we see in developing countries, and the rea- 
son for their frustration. Countries do not, as a 
whole, give sports the importance they merit. 

Sport is therefore concentrated in the clubs, 
but—at least in Brazil—they do not have the condi- 
tions or the structure to be successful in interna- 
tional contests because the preparation of an ath- 
lete demands special training daily for at least five 
years. 

Let us consider two worrying phenomena: on 
the one hand, the increase in population world- 
wide: where there were one billion people in 1930, 
this had doubled by 1960 and in 1987 there are five 
billion. On the other hand, rapidly growing urbani- 
zation, which means that in certain countries 80% 
of the population lives in cities. The more their 
claims for less hours of weekly labor are met, the 
more time they have for leisure. Weekends and hol- 
idays will be taken up with leisure activities and 
these, when well oriented, will ease tension and 
even constitute an element of contention for vio- 
lence and criminality. 

The governments of the Federal Republic of 
Germany, France, Italy, the United Kingdom, the 
United States of America, Japan, China and 
many Eastern European socialist countries spend 
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large amounts of money on employing qualified 
coaches, building stadiums and sports facilities. 
This encourages the practice of sport in schools and 
at universities, as well as at industrial and commer- 
cial establishments. As for the great majority of 
countries in the southern hemisphere, Africa and 
Asia, they are just starting to shake off their lack of 
interest in this respect. They simply did not realize 
the enormous echo that a more active policy for 
intermingling and rapprochement of individuals in 
their societies would have. In addition, they would 
be able to collect more taxes, mostly from tickets 
for sporting events, not to mention their main obli- 
gation to satisfy popular aspirations. 

There has been fantastic progress in communica- 
tion techniques, particularly two outstanding mani- 
festations: satellites and parabolic antennae. The 
problem has moved from the national to the inter- 
national sphere and it demands a different mental- 
ity, attitude and view from those that existed 50 
years ago. 

J. Pereira explains the importance of adequate 
legal treatment of the question, showing how 
through movies, videotapes and videodiscs sports 
have become a powerful world industry. He 
writes: 

Thus, the sportman has been transformed into an artist, a 
mass attraction and, consequently, a highly profitable com- 
modity for those interested in his industrialization and mer- 
chandising. Therefore, it is more than fair that the law should 
protect the interests of the athlete, that is, of the artist "on the 
spot at the event," i.e., the arena, a place where he shows his 
skills. 

In this case, if he is paid by the impresario-club for his 
activities, he should also be paid whenever his activities, in 
images registered by modern processes, are exhibited to a 
much larger audience. This should enable those who record 
the images to also make encouraging commercial profits. 

2. "Arena Rights." Concept. Legal Nature 

One of the most daring innovations of the Bra- 
zilian Copyright Law of 19731 concerns without 
any doubt "arena rights." 

Arena is a Latin word meaning "sand"—a place 
covered by sand and, by extension, an amphi- 
theater where gladiators fought with each other or 
faced wild beasts. In our days, among other mean- 
ings, it is a place of contests. 

Avoiding the legal concept, which confers the 
arena right not on the individual but on the sports 
club to which he belongs, we can define it as a 
reflection of the right to one's own image, namely 
to prevent a third party from revealing it in condi- 
tions unfavorable to the reputation or honor of the 

holder or taking advantage of it against the latter's 
will, with the exception of the cases expressly pro- 
vided for in the law. 

The original idea, contained in Article 191, first 
part, of the Barbosa-Chaves project, grants associa- 
tions promoting any kind of sport the right to 
authorize and receive profits from broadcasting, 
rebroadcasting or fixation, by any process, of ath- 
letic events, assuring participants in the events and 
coaches a share of 10%, to be divided proportion- 
ately and equally in the form determined by the 
National Sports Council. 

This proposal appears in the Copyright Law, 
largely inspired by the project. There are two Arti- 
cles: one establishing the general rule, the other an 
exception. 

This Law, concerning intellectual or artistic 
creativity, is not the best way of dealing with rights 
concerning the image of sportsmen, but it does 
have the merit of constituting an embryo for future 
development, particularly since performances by 
great athletes are very similar to those by great 
artists. 

What is their legal nature? 
Athletes are hardly covered by the Articles con- 

cerning performers included in Part V of the Brazil- 
ian Copyright Law as "Related Rights," since they 
do not perform literary or artistic works. 

Article 9 of the Rome Convention gives a possi- 
bility for Contracting States to extend protection to 
artists who do not perform or execute literary or 
artistic works, that is, as stated by José de Oliveira 
Ascensào, to vaudeville and circus artists. 

On the other hand, there is a fundamental differ- 
ence in relation to the right to the image under 
which the athlete should be the exclusive judge of 
the use of this image. Walter Moraes sought to 
elude the obstacle, trying to remove the matter 
from the Copyright Law, considering that 

... by confronting the Law and the principle of the right to the 
image, the rule of Article 100 has to be interpreted as a pre- 
cept which imposes on the athlete legal representation in 
favor of the "entity."2 

This approch is merely fiction and, therefore, 
useless. The "entity" is protected in the first place 
and the athlete merely participates; there is no rep- 
resentation since the entity's interest prevails. 

The conclusion is that the beneficiary of protec- 
tion is the person to whom Article 100 extends the 
right to authorize or prohibit the fixation, broad- 
casting or rebroadcasting, by any means or process, 
of a public sporting event where a fee is charged. 

To say that this solution is a reflection of the 
right to one's own image is to recognize that it has a 

1 Law on the Rights of Authors and Other Provisions 
(No. 5.988, of December 14, 1973), in Copyright, 1974, 
pp. 181 et seq. 

2 "What is New With Regard to 'Related Rights' in Law 
No. 5.988?," in Questöes de Direitos de Autor [Questions of 
Copyright], Sào Paulo, 1977, p. 16. 
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different nature—a conclusion also arrived at by 
the then Counselor Henri Jessen.3 

Seemingly, the legislator merely considered the 
case of public performances where a fee is charged, 
excluding all the others as well as utilization of the 
athlete's image outside the event4 : 

I consider, therefore, that the Brazilian legislator meant 
exclusively the extremely relevant economic fact represented 
by sporting events, some of them expressed in millions of dol- 
lars, like the Olympic Games, Formula 1 car races, the World 
Cup and others, whose communication to the public repre- 
sents a valuable and legally protectable act. Being an imma- 
terial right, it was included among related rights in Law 
No. 5.988 of 1973, which does not appeal to me from the 
viewpoint of copyright. As a counselor, however, entrusted 
with the application of a law in force, I have to accept its 
existence, joining Counselor Dirceu de Oliveira e Suva's posi- 
tion and acklowledging in the "arena right" a new right, with- 
out any precedents, autonomous and independent, extended 
to the entity to which the athlete belongs and to the ath- 
lete—a member of a team to which are due 20% of the pro- 
fits—who only has a pecuniary share. 

Furthermore, I believe the spirit of the legislative act 
would be better situated among the principles against unjust 
enrichment, since free communication to the public of sport- 
ing events of great appeal would give broadcasting organiza- 
tions a chance to earn considerable amounts in publicity, 
with no counterpart. It is only fair that the clubs promoting 
these events—spending enormous amounts to organize 
them—should be able to recover the high costs by negotia- 
ting, directly or through a delegation of the respective federa- 
tions, their broadcasting by radio and television. 

Following exactly this trend of thought, Ed- 
mundo Pizarro Dâvila presented to the Peruvian 
Revision Committee on the Civil Code Project a 
draft suggesting to include in the Chapter on the 
Rights of Persons—not as a right of personality—a 
special chapter on copyright and related rights, cer- 
tain of these related rights being "Stadium 
Rights." 

As a result of the developments in techniques of 
broadcasting, rebroadcasting and recording sports 
performances for millions of spectators, a dramatic 
problem has arisen. As long as no specific laws are 
enacted or an indispensable international conven- 
tion is not concluded, there is no alternative to 
placing the matter within the scope of related 
rights. 

It must be recognized that, despite the doctrinal 
incongruities of the Brazilian law, it makes a pio- 
neering proposal, a starting point, to be improved 
with time and development of the concept. Not 
only professional clubs would benefit, but also 
broadcasting of sports events would be freed from 
the old-fashioned concept of paid tickets, and more 
prestige would be given to the athlete's image. 

3 In a vote on April 13, 1938, in Case No. 298/82 of the 
National Copyright Council. 

4 Ibid., footnote 3. 

3. Ownership of the Right 

According to Article 100 of the Brazilian Copy- 
right Law, stadium rights belong to the "organiza- 
tion to which an athlete belongs" and not to the 
athlete himself. 

This solution is pragmatic. The consent of all the 
changing participants in a sports event would make 
any individual solution on behalf of each athlete 
very difficult. Moreover, the athlete would not even 
be able to participate on his own without his col- 
leagues. 

The legislator took this attitude in order to avoid 
possible difficulties prejudicial to television sta- 
tions or cinematographic companies and, above all, 
in defense of public interest since many athletes 
take part in various sporting activities on more 
than one side. 

It is in fact the sporting organization that pre- 
sents the public event. Where collective sports are 
concerned (for example, football, basketball, etc.) 
matches are between clubs and not between ath- 
letes. Amateur sports are much more widespread; 
the Law only considers the professional athlete's 
activity. 

Could the solution in Article 100 be the right 
one in destiriing 80% of the arena rights to the clubs 
to which the athletes belong, reserving merely the 
remainder for the athletes to be distributed in equal 
shares to those who took part in the event "unless 
otherwise agreed?" 

In this way, emphasizes José Geraldo de Jaco- 
bina Rabello, 

... the major part of the amount collected as arena rights 
would be kept by the athlete's organization and not by the 
athlete, unless either personally or through the Union he 
imposed a larger share of the fee for his authorization. 

It is quite clear that athletes should not agree to a share 
smaller than the minimum established by the legislator, con- 
sidering the objective of the Law that created the arena rights. 
The clubs already benefit from the distribution of profits 
from selling tickets for the event. 

The participation of the organizations to which athletes 
belong in the arena rights will always raise the price of the 
fixation or broadcasting of the event. This might discourage 
the occasional interested party from recording or broadcast- 
ing the event. 

The image—he concludes—is "generated" by 
the athlete and not by the organization to which he 
belongs. The athlete should be the recipient of the 
benefits brought by the arena right, a right not only 
of football players but of any athlete. 

The Law does not make distinctions, as far as the nature 
of the sport is concerned. Now, all that matters is to await the 
results of the Law; the courts will probably have much to 
decide as regards its implementation. 

Therefore, he states that television stations do 
not hold their own rights for the broadcasting of 
soccer matches. 
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Soccer clubs are the ones to hold what American legal 
technique calls "arena rights," considering them as "property 
rights," on behalf of the impresario of public shows, of the 
owner, the lessee or the concessionnaire of a sports field, of 
the promoter of a wrestling match or fight, giving a possibility 
to take action against non-authorized broadcasting. 

4. Object of Protection 

As Ascensäo explains, one cannot even say that 
there is the likelihood of use of the event in ques- 
tion because the material support that incorporate 
the activity mentioned does not exist. In certain 
cases, there is no recording and still the perfor- 
mance is protected. 

Not only is fixation protected, but also direct 
broadcasting and rebroadcasting. The same is true 
for performers. Broadcasting companies may prohi- 
bit the rebroadcasting, that is to say the direct use 
of their broadcasts made simultaneously with the 
reception of the rebroadcast program (therefore, 
without recording). 

Ascensäo emphasizes this, so that it is clear that 
the protection of these rights does not require any 
form of incorporating or materializing the pro- 
tected activity. The protection of the related rights 
is a consequence of technical progress, which allows 
the widening of the circle of recipients and there- 
fore requires new rules for protection. He adds: 

This happens even when the sound of an event is broad- 
cast simultaneously in a public place through loudspeakers or 
when a live show is broadcast. Consequently, protection does 
not necessarily imply a recording activity—to use the normal 
term—or fixation—to use the legal term—in order to reach 
the wider circle of technical processes. 

After a series of considerations, he concludes 
that Brazilian law provided an important innova- 
tion. A new related right has been created. An activ- 
ity that had so far been free became subject to the 
exclusive regime peculiar to intellectual rights. 

Perhaps this presentation of the problem could be useful 
as far as legal systems—where the situation may be consid- 
ered legislatively open—are concerned. In such cases there is 
no specific provision to cover the situation ; only the Broad- 
casting Act provisions concerning the right to the image or 
any other special provision may apply. 

In these countries, activities ascribed by Brazilian law to 
arena rights and of interest in the first place to broadcasting 
must be considered free. They are subject to limits derived 
from the right to the image, property rights, the authority that 
organized the event and to other origins, but nevertheless the 
principle of freedom may be applied to them. 

5. Athletes' Participation in the Profits 

The sole paragraph of Article 100 states: 

Unless otherwise agreed, 20% of the fee for authorization 
shall be distributed equally among the athletes taking part in 
the event concerned. 

Besides the fact that this participation is merely 
supplementary, thus making the Article aleatory, its 
application depends on the club's goodwill. The 
attribution of 20% of the "fee for authorization" is 
an open door to abuse. For example, organizations 
might establish two currency units as the "fee for 
authorization" and 20,000 as the expenses for mov- 
ing technicians and equipment, workmanship and 
other operational costs. 

In draft Law No. 4.467,5 Congressman Carlos 
Chiarelli suggests that four paragraphs should be 
added to Article 100 of Law No. 5.988, raising ath- 
letes' participation to 40%, to be distributed equally 
to their organizations. 

It is necessary to determine the implications of 
the legal rule, which he does not believe is automa- 
tically applicable. Its theory is based on the neigh- 
boring rights approach which is typical for the 
"continental" (French, etc.) legal doctrine. 

The question has unforeseen implications. 
Why should not athletes also share a small per- 

centage of the subsidies, support, incentives, contri- 
butions, grants, etc., provided by governmental or 
private sources? They are the ones whose perfor- 
mance is absolutely fundamental to the whole de- 
velopment of images and communications. 

However, the most unexpected and deserving 
reflexion is the suggestion that they should also 
receive a small amount of the prizes drawn in the 
"sporting lottery." The enormous circulation of 
money in such lotteries would never be possible 
without the athlete's brave, and sometimes heroic, 
participation! 

The idea was raised at the Copyright Sympo- 
sium organized in Brasilia (from May 17 to 21, 
1982) by the President of the Communications 
Committee of Congress, Edson Vidigal, and it was 
also supported by the football player, Emerson 
Leäo, who asked whether it would not be a compen- 
sation to the athlete, for all he does for the lottery 
since he is the one who originates the image and 
should be the first to be taken into consideration. 

Another idea was that athletes should have a 
right to participation in the sum received from the 
publicity on T-shirts. 

Why not participation in all other publicity 
methods and the circulation of money we men- 
tioned initially? Would it be perhaps too compli- 
cated? That is a good excuse for ... bad payers. 

Anyway, what matters now is to establish a prin- 
ciple, to think about the subject, so that time may 
mature ideas and systems. 

To repeat, the sole paragraph of Article 100 of 
Law No. 5.988 states that 20% of the fee for autho- 
rization shall be distributed equally among the ath- 

DCN I, of May 7, 1981, p. 3085. 
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letes taking part in the event concerned, "unless 
otherwise agreed." This expression means a supple- 
mentary rule and reveals a lack of understanding 
between the sports organizations and the athletes 
and their teams who took part in the event. 

However undeniable its importance, this prob- 
lem has not yet encountered a satisfactory solu- 
tion. 

During an interview given to Educaçào Fisica e 
Desportos [Physical Education and Sports],6 José 
Carlos Costa Netto, the former President of the 
National Copyright Council (CNDA), recognized 
that the arena right had only been partially en- 
forced. The authorizations directly given by clubs 
contain a rule that arena right is merely the right to 
authorize the direct broadcasting of the sports ev- 
ent. 

One does not take into account mere fixation or rebroad- 
casting of events by means of videotapes or even simulta- 
neous broadcasting to different places from the ones where 
the events take place. 

If this happens on the soccer field, it is easy to imagine 
what would happen in other sporting activities where the sit- 
uation is even more precarious. 

On the other hand, the CNDA has no knowledge, so far, 
that even for direct broadcasts 20% of the amount charged by 
clubs is being distributed among the participating athletes. 
That is a total deficiency. 

Major organizations grouping athletes for the 
collection, control and distribution of the 20% have 
more chance of controlling direct broadcasting and 
authorizing it than small clubs. 

Therefore, arena rights are not being exercised 
completely, since there is no control over athletic 
associations, large or small, with regard to fixation, 
direct broadcasting to places other than where the 
event is being held and also in respect of rebroad- 
casting (on the basis of a videotape) of sporting 
events. 

In broadcasting or rebroadcasting sports events, 
especially on television, stations make large profits 
from the programs, without extending participation 
to the clubs and athletes. 

When asked in the same interview how the law 
could be enforced, the former President of CNDA 
declared that, with regard to the 20%, sports organi- 
zations had no means of organizing and maintain- 
ing their own individual system of collection, con- 
trol and distribution. He recommended that, as in 
other areas, they should form a specific association 
to collect payments on the basis of the arena right. 

This idea was accepted and on May 28, 1982, 
the Associaçâo Brasileira de Direito de Arena 
(ABDA) [Brazilian Association for Arena Rights] 
was founded. 

The story can thus be summarized. 

6   1981, No. 47, pp. 11-12. 

On the basis of Articles 105, 115, 117(H) and 
(iii) of the Brazilian Copyright Law, with more 
than 1,000 members suffering prejudice for lack of 
someone to defend their rights, the ABDA re- 
quested the CNDA for an operating authorization. 

The application was filed with the Third Panel 
of Judges, who decided to postpone proceedings 
until a Special Committee, set up on November 17, 
1982, could finalize its work by regulating Articles 
100 and 101 of the Copyright Law, thus complying 
with a request made by the Ministry of Communi- 
cations. 

The ABDA then appealed to the Plenary Coun- 
cil. 

The request for authorization was nevertheless 
rejected by plenary decision of the CNDA, ap- 
proved by a majority vote, at the 31st extraordinary 
meeting and the decision was published in the 
Diârio Oficial da Uniâo of November 1, 1983. 

Finally, on November 17, 1983, the ABDA ap- 
pealed to the Minister of Education, emphasizing 
the contradiction between the decision of the Third 
Panel and another decision by the Plenary itself 
which, on February 10, 1982, by a majority of votes 
had approved a legal opinion by Counselor Antonio 
Chaves (in Proc. 54/82), recognizing athletes and 
football referees as entitled to arena rights. 

Why deny Brazilian athletes—he con- 
cludes—the sacred right to receive their share, even 
if the share conferred by the law is derisory, when 
they are the real artists of sporting events? How can 
one deny these athletes the possibility, guaranteed 
in the Constitution, of forming a non-profit-mak- 
ing association to defend their legitimate rights and 
to collect and distribute payments. 

However, on March 9, 1984, the then Minister 
of Education rejected the appeal {Diârio Oficial da 
Uniäo of March 12) with the sole inconsistent argu- 
ment of the petitioner's lack of entitlement. Later, 
however, on December 12, 1986, the CNDA recog- 
nized the Association. 

Case Law 

The first time arena rights appeared in Brazil 
was in the judicial notice that the former Sociedade 
Esportiva Palestra Italia, today called Palmeiras, 
and Radio Cruzeiro do Sul S.A. sent to Radio Difu- 
sora Säo Paulo and seven other similar bodies. It 
appeared in Revista Forense No. 77/409, of Feb- 
ruary 8, 1939. S.E. Palestra Italia granted Radio 
Cruzeiro do Sul the exclusive right to broadcast an 
account of all games held in its "field," meaning 
also "the exclusive right to set up a commentary 
box, microphones and all necessary equipment." 
Radio Difusora, in defiance of this monopoly, in- 
tended to set up commentary boxes, towers, micro- 
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phones, telephones lines and accessory equipment 
so as to use them to broadcast an account of the 
games and, at the same time, exploit the corre- 
sponding commercial publicity. The notice says: 

Those who do not acquire tickets for sporting contests or 
do not have authorization from the competent parties are not 
entitled to watch paying events. The same is true for radio 
stations which, without the necessary authorization, may not 
broadcast the games, even outside the football field. Such an 
attitude would be an abuse of rights and harm interests of an 
economic nature. It would also prejudice the right of exclu- 
sivity granted to Radio Cruzeiro do Sul S.A., since such 
exclusivity increases the value of commercial advertisements 
and slogans while broadcasting the commentary of football 
matches. 

In the United States of America, a jurispruden- 
tial decision by the Federal Court of Pennsylvania 
recognized arena rights to an impresario of public 
shows—the owner and the lessee of a sports 
field—against unauthorized radio commentaries. 

Samuel Spring, quoted by Hermano Duval,7 re- 
fers to the case, adding: 

The owner of the arena, or a promoter as the lessee 
thereof, may be deemed to have property right to prevent the 
photographing of his structure for commercial publicity pur- 
poses. The Madison Square Garden case suggests this right. If 
the arena owner or lessee has this property right in the photo- 
graphic publicity use of his property, he can split the right 
and by notice permit its reception and exhibition by some 
and deny it by others. 

With the advent of television and, more specifi- 
cally, with the use of communications satellites, 
protecting sports events so as to avoid unautho- 
rized commercial exploitation became a more acute 
problem and was the justification for Article 100 of 
Law No. 5.988. 

Jairzinho, the well-known soccer player of Bota- 
fogo and world champion, was taken by surprise 
when, reading a newspaper, he came upon his own 
full-length image, very prominently displayed, with 
the publicity caption of a certain commercial enter- 
prise. Through an advertising company he had 
formerly authorized the use of his photo in an 
advertisement to be circulated by another industry. 
He therefore tried to find out whether the authori- 
zation included the second company and, when the 
answer was negative, he sued the latter demanding 
payment of the compensation he felt he had a right 
to. 

The defense stressed two fundamental points: 
firstly, no legal impediment to using the player's 
photograph existed since he was a very well-known 
person in the sports world whose image belonged to 
the public domain. In this case, no right of modesty 
justified protection. If publicity was not illicit, no 
right to compensation could be claimed. Secondly, 
there was a contract with an advertising agency, so 

responsibility belonged to the agency and not to the 
industry whose product was being advertised. 

This second reasoning was not accepted by the 
Court, which opined that the interested party had 
concluded a written contract with the agency, in- 
cluding the use of the player's photograph, and its 
responsibility was therefore undeniable. 

The Second Panel of civil judges of the Special 
Jurisdiction Appellate Court of the former State of 
Guanabara8 confirmed the right of a person whose 
name or image was used without his consent for 
any means of communication for propaganda pur- 
poses, to receive compensation amounting to the 
habitual remuneration in contracts of this kind. 

Our sole objection concerns the words "habitual 
remuneration in contracts of this kind." Such sanc- 
tions are not only for purposes of compensation but 
also for deterrence. 

Payment of the habitual remuneration means 
doing away with the interested party's consent and 
encourages offenders. If offenders are able to pay 
the amount and know that proceedings will always 
take one or two years, they will prefer not to con- 
clude any agreement, hoping the interested party 
will ignore the violation or, if he is aware of it, be 
unwilling to face the drawbacks, costs and delays of 
a lawsuit. Payment of five or ten times more than 
the "habitual remuneration" would be an excellent 
dissuasive argument. 

This was exactly the reasoning of Jair Ventura 
Filho (Jairzinho) when appealing against the deci- 
sion in another case that caused Siemens of Brazil 
S.A. to pay him compensation of merely 
Cr$ 11,000, which he asked to be raised to a mini- 
mum of Cr$ 69,000, taking into consideration 
another contract with Alpargatas for local publicity. 
In the case of the defendant, there was proven 
national publicity, or maybe even worldwide pub- 
licity, and the compensation was therefore very 
low. In the case of Alpargatas, in particular, there 
was the parties' consent and as regards the defen- 
dant the plaintiff considered it to be a a desseisin, 
liable to compensation four times greater than a 
conventional and lawful payment. Should this rea- 
soning not be adopted, the average assessment was 
to be accepted, that is Cr$ 171,000. 

The judges of the Sixth Civil Panel of the Special 
Jurisdiction Appellate Court of Guanabara decided 
unanimously, in a decision of June 27, 1974,9 to fix 
compensation at Cr$ 68,965.51. 

The rapporteur of the case, Rui Domingues, de- 
clared : 

To accept such a criterion would be to encourage piracy 
and banditism in the field of image exploitation. The heroes, 

7 Direitos Autorais nos Invencöes Modernas, Rio, Andes, 
1956, p. 259. 

P. 9 

8 Appeal No. 24.294, Diârio da Justica, January 14, 1974, 

9 Revista Forense, Vol. 250, p. 269. 
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the athletes, the world champions, would subsequently not 
even have the advantage of a contract to exploit their images 
and their names. It would be more advantageous to steal their 
images and names, since piracy only pays one sixth of the 
agreed price. 

In any case, what is the athlete's performance contained in 
the contract with Alpargatas? A pose of only a few seconds, 
with a maximum foreseen time of 30 seconds. From that 
pose, advertisements and movie pictures would be made. But 
the athlete's performance—as the expert calls it—contained 
in the contract is merely a 30-second pose. 

The plaintiff was not consulted; nothing was 
mentioned about the quality of the advertised pro- 
duct. How then could compensation correspond to 
one sixth of that in the contract with Alpargatas, 
which had the consent of the plaintiff? 

The rapporteur went on saying: 
The amount of the compensation is meager when one 

takes into consideration the fact that a football player repre- 
sents one of the persons best appreciated by the public, par- 
ticularly so in the case of a world champion, when compared 
to the millions who practice the sport worldwide. Football is 
the greatest Olympic show on earth. If Pindar, the great Greek 
poet, celebrated in immortal verses the naked feet of those 
who ran in the memorable Greek contests, dedicating dozens 
of poems to perpetuate the names of the athletes, crowned 
not only by their physical triumph but also by their firm 
determination, then Jairzinho, world football champion, de- 
serves no lesser respect. 

There is also another valid reason. The difficult 
wording of Article 100 will become more explicit if 
we resort to its original source, Article 191 of the 
Barbosa-Chaves project. It assures to "the other 
participants in the show and to the technicians" the 
prerogative of participation in the fees received, to 
be proportionately and equally divided in the man- 
ner determined by the National Sports Council. 

No one can deny the referee the status of a tech- 
nician, who is included in the event. This under- 
standing is confirmed by the very legal definition of 
a professional athlete who, as we have already seen, 
is the person who, receiving fees under whatever 
title, makes sports his professional activity. 

That is also Edmundo Pizarro Davila's position. 
According to him, stadium rights protect not only 
professional sportsmen, but also those who act as 
professionals in shows, externalizing their special 
and inborn skills, knowledge and psychosomatic 
conditions, whose economic value they have the 
inalienable right to claim whenever their perfor- 
mances are economically exploited by a third party 
through the modern means of mass broadcasting. 

7. Limitations 

6. Do Football Referees 
Participate in Arena Rights? 

A literal interpretation of the Brazilian Copy- 
right Law would perhaps lead to a negative answer, 
since Article 100 recognizes this prerogative to the 
"organization to which an athlete belongs." 

The Law, therefore, does not consider it a right 
of the individual proper, but of the organization to 
whom he belongs and expressly for "fixation, trans- 
mission or retransmission, by any means or pro- 
cess, of a public sporting event for which a fee is 
charged for admittance." 

The public sporting event from which the right 
derives includes all persons who appear in it as 
sportsmen, referees, linesmen, etc., whose image is 
related to the event, neither transitorily nor as a 
mere element of the decor. 

If the unassailable role of these "leading artists" 
is accepted, there should be no obstacle to recogniz- 
ing the rights of the other participants, among 
whom the central, indispensable and sometimes 
even revered figure of the referee stands out. To 
admit this is to accept a principle of justice. 

It is a remarkable fact that referees sometimes 
play a more spectacular role in matches than the 
majority of the participants, becoming real attrac- 
tions for the public who consider them as great 
artists in their field. How then can they be excluded 
from participating? 

Article 101 of Law No. 5.988 exempts the appli- 
cation of Article 100, when fixing parts of the show, 
even when a fee for admittance is charged, as long 
as the parts do not exceed three minutes and they 
are exclusively for information purposes in the 
press, the cinema or on television. 

It is difficult to find an example of fixation of an 
event for "the press," although it is easier with 
regard to the cinema or television. The press may 
not photograph or reproduce scenes fixed by photo- 
graphy, when they take more than three minutes of 
the event altogether, without the authorization of 
the CNDA or the sporting organization. The cu- 
rious fact is that the Law did not extend this excep- 
tion to radio stations, but only to television chan- 
nels. 

This exception echoes the principle of Article 
10bis of the Berne Convention, which does not con- 
sider as violations the broadcasting, cinemato- 
graphic or television reporting of so-called "current 
events" complementing the news with the re- 
spective illustration. 

Showing for 179 seconds or less would not con- 
stitute a violation of the right of arena. Nowadays, 
this time [three minutes] seems excessive since it is 
enough to present to a television audience of mil- 
lions the most exciting moments of any game. Be- 
sides collecting enormous fees from the program's 
sponsors, does it not very often happen that the 
news is disseminated worldwide by special agen- 
cies—well  remunerated  of course—without  the 
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participants receiving any fee for the later use of 
their participation? 

If the showing takes less than three minutes, 
according to Article 101, the right of arena cannot 
be exercised and television sports news will be free 
from the range of that right. 

A famous lawsuit took place in the United States 
of America. WESB Television from Hartford, a 
branch of CBS Television, wanted to show every 
evening, for about two minutes, moments from the 
1981 World Skating Championships held in the 
town's Civic Center, considering that it had the 
right to cover an important event in the commu- 
nity. ABC paid US$ 165,000 for the exclusive 
rights to television transmission and showed the 
finals to an audience of millions of people in the 
program Wide World of Sports over a weekend. 
WESB sued the local sponsors, demanding suspen- 
sion of the prohibition against all television cam- 
eras, except those of ABC Television. 

The District Court Judge, T. Emmet Clarie, de- 
cided that, contrary to newspaper and radio cover- 
age, showing of the highlights to 300,000 WESB 
viewers in Connecticut and West Massachussetts 
would reduce the event's commercial value for 
ABC as an entertainment. The station, like the 
audience in general, would have an "offer of access 
to the event, if they complied with contract restric- 
tions." 

ABC then offered a compromise, allowing 
WESB and the other local stations to show parts of 
the preliminaries. WESB however rejected this of- 
fer, stating that it would be like covering a boxing 
match without showing the knockout, and they 
showed parts of the contest on March 3. Next day, 
their cameras were not allowed into the municipal 
stadium. 

On March 6, Judge Clarie rejected WESB's re- 
quest to be re-admitted to the contractual rights of 
ABC. As a precedent, it submitted a 1977 decision 
by the United States Supreme Court regarding a 
human cannon ball. By five votes to four, the Court 
held in that decision that Hugo Zacchini could sue 
an Ohio television station because it had broadcast 
his whole evolution through the air, lasting 15 sec- 
onds, without paying for the privilege. Three judges 
disagreed because in their opinion it was a public 
performance. It was informative and the broadcast 
was protected by the Constitution. 

8. Term of Protection 

The Brazilian Copyright Law considers arena 
rights to be related rights, including them in its text. 
Article 102 states: 

The duration of the protection of related rights shall be 60 
years from the first of January of the year following fixation, 
for phonograms, following transmission, for broadcasts of 
broadcasting organizations, and following the holding of the 
event in other cases. 

This is not identical to the generally established 
provisions on post mortem auctoris protection of 
copyright. For economic rights, the term is for the 
author's lifetime (Article 42), and also for his child- 
ren's, parents' or spouse's lifetime where these have 
been passed on to them by will, as a result of his 
death (paragraph (1)) and for 60 years following 
the author's death for his other successors (para- 
graph (2)). The term of protection of economic 
rights is 60 years for anonymous or pseudonymous 
works (Article 44) and for cinematographic, pho- 
nographic, photographic works and works of ap- 
plied art (Article 45). 

José de Oliveira Ascensäo is right when he ob- 
serves that in any case the term exceeds largely the 
minimum of 20 years established by Article 14 of 
the Rome Convention for the Protection of Per- 
formers, Producers of Phonograms and Broadcast- 
ing Organizations. He adds: 

This term is absurdly long, hampering rapprochement 
between private interest in protection and public interest in 
freedom, which is the ultimate aim of intellectual rights. The 
term is calculated from the date the event takes place. There 
is a difference of detail between the technique adopted by the 
Brazilian law and the Rome Convention for establishing the 
terminus a QUO: the Brazilian law fixes it on January 1 of the 
year following the recording, while the Convention stipulates 
the end of the year of recording. Here, there is an incompre- 
hensible variation of the pattern adopted in international 
conventions, which usually refer to January 1 of the following 
year, as does the Brazilian law. 

9. Collection and Distribution of Royalties 

On the occasion of a world football champion- 
ship, all teams belonging to the countries selected 
start feverish preparations. The host country estab- 
lishes a complex system, not only to offer excellent 
facilities to the delegations, but also to tourists, 
newspapermen and thousands of fans who arrive 
from all over. At the same time, radio and televi- 
sion companies worldwide contact the organizing 
committee to ensure the simultaneous radio and 
television broadcasting via satellite of all matches. 
Edmundo Pizarro Dâvila estimates that these com- 
panies trade their direct or differed transmissions 
with the interested areas to a radio and television 
audience of more than two billion, but there are no 
estimates to calculate the billions of dollars that are 
at stake during the games, while referees whistle 
and football strategies and techniques are dis- 
played: 

And many ask themselves: from these millions, how 
much do the players responsible for the event receive? It is 
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true that in the world championships which take place every 
four years, the show is given by the national teams of the 
countries selected and the tickets have a logical and calcu- 
lated destination, determined by the organizing country, un- 
der the control of the International Federation of Football 
Associations (FIFA)—a thing that does not happen with pri- 
vate clubs' teams. 

How are royalties for the arena rights collected 
in Brazil? In a rather criticizable way, which does 
not seem strange if one thinks of the pioneer char- 
acter of the provisions on which the right is based. 

Article 115 of Law No. 5.988 determines that 
associations [of owners of copyright and of related 
rights] will set up a Central Collection and Distri- 
bution Bureau (ECAD) 

...for the royalties deriving from public performance, notably 
by broadcasting and by cinematographic presentation, of mu- 
sical and dramatico-musical compositions and phonograms. 

Article 5 of the National Copyright Council 
(CNDA) Resolution No. 21 (of December 2, 1980) 
confers upon the ECAD the exclusive right to au- 
thorize the use of and to collect and distribute the 
rights pertaining to public performances, including 
sporting events and public sessions, even for broad- 
casting or cinematographic presentation under the 
terms of Article 73 of Law No. 5.988, by collecting 
through a bank or post office fees for copyright and 
related rights. 

Article 2 of the CNDA Resolution, however, 
mentions the use of intellectual works other than 
musical works. After eliminating the argument that 
sports are not properly speaking intellectual works 
because Law No. 5.988 places them under the pro- 
tection of related rights, we do not see why—and 
we have long held this opinion—the above-men- 
tioned Bureau (ECAD) should not be able to col- 
lect royalties deriving from sports events where a 
fee is charged for admittance, subsequently handing 
them over to the sector's special organization. 

If this does not occur, then that is another 
story. 

Under the circumstances, we cannot agree with 
the eminent expert J. Pereira when he defends a 
contrary thesis.10 Football, handball, tennis, motor 
racing, skating, skiing, hang gliding, surfing, when 
transmitted on television, certainly do constitute 
public performances. 

It has always seemed absurd to establish and 
maintain the whole expensive apparatus of the 
CNDA and the ECAD (naturally at government 
expense and not at copyright expense) to exclu- 
sively look after rights in musical works, when so 
many other rights require attention and respect. 

10 "Direito de Arena e Direitos Conexos" [Arena Rights 
and Related Rights], O Estado de Säo Paulo, April 23, 1983. 

10. Radio Broadcasting of Sports Events 

In view of the foregoing Article 5 of CNDA 
Resolution No. 21, it is impossible not to admit the 
acceptance of the possibility of "collecting and dis- 
tributing royalties derived from public perfor- 
mance, including sporting events...even for broad- 
casting." 

All doubt is removed when, under the terms of 
Article 73 of the Copyright Act, we find that: 

No drama, tragedy, comedy, musical composition with or 
without words or work of similar character may, without the 
authorization of the author, be transmitted by radio, by loud- 
speaker system, by television or by any other similar means, 
or performed in public shows or events, for direct or indirect 
profit. 

Royalties that might occasionally be paid to the 
sports announcers or commentators are another 
matter. This is only fair, because as happens with 
television, crowds are attracted by their commen- 
taries, so much so that even inside football sta- 
diums the more fanatical, while watching the 
match, follow it on the little transistor radio glued 
to their ears. The commentary helps them to under- 
stand the moves. 

Clubs should not feel encouraged to use these 
rights—which will probably not be well ac- 
cepted—since they need to be widely spread among 
the population. This is also another question. 

11. Extent of Arena Rights 

The Brazilian Copyright Law No. 5.988 was the 
first to grant the organization to which the athlete 
belongs the right to authorize or prohibit the fixa- 
tion, transmission or retransmission, by any means 
or process, of a public sporting event for which a 
fee is charged for admittance. 

The right of arena, listed as "stadium rights" 
(Articles 100 and 101) under Part V, "Related 
Rights" (Chapter IV), in Europe is nicknamed the 
"Pelé Law" and is more closely related to the ath- 
lete's right to his image than to copyright. 

This institution should not be unduly criti- 
cized—it is still at the adolescent stage but it con- 
tains an innovatory idea well worth considering, 
which will be perfected with time while being put 
into practice. 

We must accept the fait accompli, despite the 
many legal disputes about this matter. What must 
be done is to take a step forward, thinking of the 
indispensable revision of the articles which almost 
exclusively favor sports clubs when the real benefi- 
ciary should be the athlete. 

What is the use of the provision contained in 
Article 100, that "20% of the fee for authorization 
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shall be distributed equally among the athletes tak- 
ing part in the event concerned" when this depends 
on three fatal words "unless otherwise agreed?" 

On the other hand, accepting the principle, there 
is no way to limit the law's protection of public 
sports events. 

There are many other public manifestations of 
great beauty that attract much curiosity worldwide 
such as carnival parades (there are many lawsuits 
concerning them) bullfights, fairs, animal exhibits 
and contests, fashion shows, etc. 

Thus the arena rights as they are now conceived 
might well in the future also find application in a 
number of other fields. 
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Correspondence 

Letter from Sweden 

Karin HÖKBORG* 

1. Introduction 

The last "Letter from Sweden" was published in 
Copyright in January 1983 (pp. 22 to 35). It seems 
that the time is ripe for another one, not so much 
because four years have passed since then, but 
rather because some developments have taken 
place in Sweden in the field of copyright that might 
be of some general interest. 

In the preceding "Letter" an exposé was given as 
to the Guidelines for the Revision of the Nordic 
Copyright Acts and the appointment of a Copyright 
Revision Committee in Sweden, its terms of refer- 
ence, structure and working methods. In this field 
no major changes have taken place. The revision 
work moves on at a steady pace. 

Reference was also made to the legislative results 
following the proposals from the Committee, up 
and until January 1, 1983. This "Letter" will then 
pick up from there. As far as legislation is con- 
cerned, it will deal with three major areas of copy- 
right in which the impact of new and developing 
technologies has been felt, viz. (1) neighboring 
rights and questions relating to private copying and 
to videograms, (2) rebroadcasting of radio and tele- 
vision programs by cable or wireless means, and 
( 3 ) copyright and computer technology. 

Other legal developments in the copyright field 
will also be dealt with, for instance case law. 

2. Revision Work and Legislation 

The Swedish Copyright Revision Committee has 
continued its work under the relatively wide terms 
of reference from 1976, as described in the preced- 
ing "Letter." The work has been carried out in co- 
operation with the corresponding committees in 
the other Nordic countries. Even if it has not 
always been possible to maintain a complete coor- 
dination neither as regards the time for the publica- 
tion of the reports nor as regards the solutions to 
different problems, the work still reflects a remark- 

* Legal adviser, Ministry of Justice, Stockholm. 

able degree of regional cooperation and harmoniza- 
tion in the field of copyright. 

The Committee has submitted two reports with 
proposals for amendments to Swedish copyright 
law. The first one (SOU 1983:65) dealt with neigh- 
boring rights, the possibility to make single copies of 
protected works for private use and copyright ques- 
tions concerning videograms. The second report 
(SOU 1985:51 ) dealt with copyright and computer 
technology, in particular the protection of computer 
programs and integrated circuits (semiconductor 
chips). It might be of some interest to mention here 
that both these reports have summaries in English. 
Following the normal procedure for committee re- 
ports, the proposals were sent for comments to a 
large number of public authorities and private orga- 
nizations. On the basis of the proposals and the 
comments received, legislation has been passed on 
some proposals, while some are still being consid- 
ered by the government. 

On the subject of copyright, and in particular 
cable television, a memo on rebroadcasting of radio 
and television programs was elaborated within the 
Ministry of Justice (Ds Ju 1985:7), containing pro- 
posals for amendments to the Swedish copyright 
law. The same procedure was followed as for the 
two Committee reports and legislation has been 
adopted on the basis of the proposals and com- 
ments received. 

Returning to the question of neighboring rights, 
it should be mentioned, as a point of departure, 
that certain considerations of a more basic and gen- 
eral nature were made in the legislative process, 
however not necessarily in each case leading to 
amendments of copyright law. As is already known, 
Swedish copyright law contains provisions on the 
rights granted to performers, phonogram producers 
and broadcasting organizations. It was considered 
whether the scope of the rights, as far as performing 
artists were concerned, should be extended from 
protection linked to the performance of a work to 
protection of the "artistic performance" as such. 
However, this idea was rejected, one of the main 
reasons being that such an extension would imply 
stricter conditions for protection, whereby some 
performers now enjoying protection would lose it. 
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One consequence of this conclusion is that magi- 
cians, circus artists and other performers who do 
not perform works are still not given protection 
under these specific provisions. 

As far as producers were concerned, it was found 
that the present protection for inter alia phonogram 
producers and broadcasting companies under the 
neighboring rights system should be maintained. As 
the producers of cinematographic works were lack- 
ing an independent right to control the reproduc- 
tion of their work and as copying, especially of vid- 
eograms, had become so much easier due to techni- 
cal development, it was found that film and video- 
gram producers needed a quick and effective way of 
taking action against unauthorized copying. It was 
considered that the possibilities for such action 
would increase with an independent right of the 
same kind as that already afforded the phonogram 
producers. Legislation was passed, reflecting these 
ideas, whereby producers of cinematographic works 
were put on an equal footing with phonogram pro- 
ducers in this respect. 

In the context of producers' rights, it was also 
discussed whether producers of theater perfor- 
mances should be given a special right to authorize 
or prohibit the use of the performance. It was 
argued, for instance, that the technical develop- 
ment in the field of recording and reproduction had 
increased the possibilities for others to obtain and 
to use the result of the theater producers' work. 
However, the legislator did not find the arguments 
convincing enough, especially as there were other 
ways of prohibiting such recordings and as it was 
not possible to reach a Nordic consensus on such a 
special right. 

When it comes to the use of recordings, a partic- 
ular question was raised concerning the rights of 
performing artists. It was debated whether or not 
they should be afforded an exclusive right to con- 
trol the use of their recordings. However, the intro- 
duction of such a right was considered a principally 
very important step, the consequences of which 
could not be envisaged at the time. Therefore, no 
amendment was introduced in this respect. 

However, the right to remuneration when sound 
recordings are used in public was extended. Per- 
forming artists and phonogram producers already 
had a right to remuneration when their sound re- 
cordings were used in radio or television broad- 
casts. This right was now extended to recordings 
used in other public performances for commercial 
purposes. Before this amendment, Sweden was the 
only country in the context of the Rome Conven- 
tion that granted such remuneration only for use of 
recordings in radio and television but not in other 
cases of public use. As a result of the new legisla- 
tion, remuneration should now be paid to perform- 
ers and phonogram producers also when sound re- 

cordings are used, for instance in discotheques and 
jukeboxes, in hotels, restaurants and shops. 

One important amendment in the field of neigh- 
boring rights concerned the period of protection. 
Under the earlier prevailing law, the period of pro- 
tection was 25 years for all the categories of benefi- 
ciaries in the field of neighboring rights. That pe- 
riod has now been extended to 50 years. Again, the 
development of technology was quoted as a deter- 
mining factor: 20-30 year old recordings could 
very well be rerecorded. The demand for new publi- 
cation of older recordings was such that it was 
found reasonable that they should be protected 
against such use without consent from the perform- 
ers appearing on the recording as well as from the 
producer of it. Some objections were raised, claim- 
ing that such an extension would increase the costs 
considerably for large users like the Swedish Broad- 
casting Corporation. However, these objections did 
not carry enough weight in comparison to the posi- 
tive effects of an extension as far as performers and 
producers were concerned. 

The criteria for the applicability of the provi- 
sions on neighboring rights were also amended to 
some extent. It would not be useful to go into detail 
here, but a few examples could be mentioned. For 
instance, the protection for performers, which ear- 
lier applied only to performances, sound recordings 
and radio and television broadcasts taking place in 
Sweden (or in other Rome Convention member 
States), was extended to performances by Swedish 
citizens or persons having their habitual residence 
in Sweden. The protection for broadcasting organi- 
zations was also extended, so that it now applies 
not only to broadcasts taking place in Sweden but 
also to broadcasts of organizations having their 
headquarters in Sweden. 

However, the most important extension of pro- 
tection in this field concerns producers, and in par- 
ticular phonogram producers. After the amend- 
ments all sound recordings are protected, whatever 
their origin. The reason for such an extension of the 
protection was that it would be in line with the 
efforts of the Swedish authorities to effectively 
combat piracy in different forms. As was men- 
tioned in the 1983 "Letter," legislation was passed 
in 1982 with the same aim, introducing stricter 
sanctions against copyright infringements. 

The amendments concerning neighboring rights 
entered into force on July 1, 1986.1 They are found 
in Articles 45-49 and 61 of the Act of 1960 
(No. 729) on Copyright in Literary and Artistic 
Works. 

As regards the possibility to make single copies 
of protected works for private use, the basic provi- 

1 See Swedish Statute Book. SFA  1986:367-369; also 
Copyright, 1986, pp. 415 et seq. 
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sion in the present copyright law states that it is 
permissible to make single copies for private use of 
works which have been disseminated to the public. 
Such copies may not be used for other purposes. 

This possibility does not, however, extend to the 
construction of a work of architecture, nor to com- 
missioning others to make useful articles or to copy 
the artistic work of another person by means of an 
artistic process. 

The Revision Committee considered this provi- 
sion in particular, in the light of the impact of 
new reproduction techniques, which among other 
things, makes it possible to make copies of a quality 
which was unknown at the time when the present 
Act on Copyright was introduced. 

The Committee proposed that the right to make 
copies for private use should not apply to—in addi- 
tion to the construction of works of architec- 
ture—(a) the direct reproduction of such copies of 
cinematographic works which are intended only for 
public showing in Sweden, and (b) the making of 
copies of a work of art by means of molding from 
an original or by use of other methods implying 
that the copy may be conceived as an original. 

As regards the possibility to engage other per- 
sons for the making of copies, the Committee put 
forward some proposals for amendments. Thus it 
should not be permissible to have copies made of 
musical works or cinematographic works or works 
of applied art or—by means of an artistic pro- 
cess—other works of art. In order not to create 
obstacles for the exchange of information and the 
public discussion it was, however, proposed that it 
should always be permissible to engage other per- 
sons for the making of recordings of works which 
have been broadcast in radio or television, pro- 
vided that the reproduction is made in order that 
private persons shall be able to keep themselves 
informed about and, for documentary purposes, 
maintain copies of interventions in public matters 
or other elements of the public debate. 

The Committee also discussed the increasing use 
of tape and video recorders for the making of 
copies for private use. Such use was considered to 
have a negative effect on the possibility for the right 
holders to get a fair remuneration out of the use 
made of their works. Therefore the Committee pro- 
posed that a levy be put on blank tapes, discs and 
other devices suited for the making of private 
copies of protected works. The levy should be paid 
when the device was imported to Sweden or manu- 
factured here. An organization representing the 
right owners should collect the expected income of 
this levy and divide and distribute the money be- 
tween them. Since September 1, 1982, there is a tax 
on blank audio and video tapes. The Committee 
did not consider it to be its task to solve the prob- 

lems concerning the coordination between the ex- 
isting tax and the proposed levy. 

These proposals from the Committee have not 
yet led to legislation. In the Parliament Bill (prop. 
1985/86:79) dealing with the proposals in the Com- 
mittee's report (SOU 1983:65) on neighboring 
rights, private use and videograms, it was submit- 
ted that the questions concerning private use were 
so closely related to questions regarding the copying 
for information purposes within authorities, orga- 
nizations and other similar institutions, that they 
should be dealt with at the same time. As the Revi- 
sion Committee was expected to submit proposals 
on "institutional" copying relatively soon, it was 
judged better to await these proposals before decid- 
ing upon legislation on private use. The same ap- 
plied to the question of a levy on blank tapes. These 
conclusions in the Bill were accepted by Parlia- 
ment. 

A proposal from the Committee on, among other 
things, "institutional" copying is expected some 
time during the summer of 1987. It would then be 
possible, after the usual hearing period, to submit a 
Bill to Parliament in early 1988 concerning all three 
questions, i.e. private use, "institutional" copying 
and the levy question. 

In Sweden, like in most other industrialized 
countries, videograms have become an important 
element in the media environment. The Swedish 
copyright law as it is now framed does not contain 
specific provisions on videograms, which are, gen- 
erally speaking, to be considered as cinemato- 
graphic works. In respect of such works, the basic 
approach under the law is that the author retains 
the so-called distribution right, i.e. the right to con- 
trol all acts implying a distribution to the public. 
This means that an authorization from the author 
is necessary for all acts whereby a videogram is 
offered for sale, leasing or lending or similar acts 
directed towards the public. This applies not only 
the first time when the videogram is put on the 
market but also in respect of all subsequent acts of 
this kind. It goes without saying that this right is 
very important for the video market. 

The Committee did not propose any changes in 
the basic approach to the distribution right but only 
some minor amendments. A distinction was made 
between videograms put on the market for sale and 
those put on the market for leasing or lending. 
Regarding the former category, it was proposed that 
the author should not be able to control the resale 
in general but only such resale as was made in the 
course of profit-making activities. The author 
would keep the distribution right as regards leasing 
and lending to the public. The author would also 
retain, as under present law, the full distribution 
right for videograms put on the market for other 
purposes than sale. 
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However, the just mentioned proposals from the 
Committee did not result in any amendments to 
Swedish copyright law. Reference was made to the 
development of the videogram market in Sweden 
and that it was still uncertain what direction it 
would take and that considerations were still going 
on as far as cultural policy in these matters was con- 
cerned. Consequently, what was said above about 
the distribution right of the author under the pre- 
sent system still applies. 

Concurrently with the amendments on neighbor- 
ing rights, new provisions were introduced concern- 
ing in particular cable television. For a long time 
cable television activities in Sweden have mainly 
consisted of distribution of television broadcasts by 
means of small community antennae systems, to 
which about 50% of the television households are 
connected. Only recently has a development started 
by which more extensive cable networks are being 
established for the purpose of distribution, in par- 
ticular in the more densely populated areas, of tele- 
vision broadcasts from the neighboring Nordic 
countries and also of signals from communication 
satellites and direct broadcasting satellites. It is 
estimated that in 1987 around 200,000 households 
in Sweden will have access to cable television. Due 
to this development it was found necessary to intro- 
duce legislation as to the protection of copyright 
and neighboring rights in works and performances 
rebroadcast, for instance, by cable transmission. 
The amendments are published in the Swedish 
Statute Book, SFS 1986:367-368, the same as for 
neighboring rights. They entered into force on July 
1, 1986. 

The new legislation deals with the simultaneous 
and unchanged distribution by wireless means or 
by cable ( retransmission ) of protected works and 
performances. It does not deal with the distribution 
of signals from communication satellites. 

In the elaboration of the new legislation account 
was taken of the contents of "Anno'ted Principles of 
Protection of Authors, Performers, Producers of 
Phonograms and Broadcasting Organizations in 
Connection with Distribution of Programs by Ca- 
ble."2 

The prevailing system with regard to copyright is 
maintained, i.e. the right to retransmission is based 
on authorization from the right holders. In order to 
solve the practical problem of obtaining such au- 
thorization from all right holders concerned, a re- 
gime is established which is based on the so-called 
extended collective agreement effect. This means 
that if an agreement is concluded between, on the 
one hand, an organization grouping the majority of 
the Swedish right holders in a particular field and, 

See Copyright, 1984, pp. 131 et seq. 

on the other hand, a distributor or an organization 
of distributors, the terms of that agreement are by 
means of the legislation made applicable also to 
right holders outside the contracting organization. 
Consequently the distributor is entitled to retrans- 
mit also works of such outside right holders, and 
these right holders are entitled to the same remu- 
neration and other benefits as those who are mem- 
bers of the contracting organization. In order to 
safeguard the interests of the outside right holders, 
the legislation contains a provision according to 
which they are entitled to claim an individual re- 
muneration for the retransmission which has taken 
place, if such claims are filed within three years 
from the end of the year in which the retransmis- 
sion took place. In order to facilitate the practical 
operation of the system, the legislation provides 
that claims for remuneration must be forwarded 
through the contracting organizations. All claims 
also have to be submitted at the same time. 

The same applies to the protection of perform- 
ing artists. That means that the prevailing system is 
maintained, according to which authorization from 
the performing artist is required for a retransmis- 
sion of broadcasts containing the artist's live per- 
formance. It also means that the extended collec- 
tive agreement effect applies to the rights of per- 
formers as far as this retransmission is concerned. 

As regards broadcasting organizations' rights in 
respect of retransmission of their broadcasts, the 
exclusive right applies. Thus there are no provi- 
sions on the extended collective agreement effect as 
far as they are concerned. 

As has already been mentioned, performers and 
phonogram producers have no such exclusive rights 
when it comes to the use of their recordings. How- 
ever, they have a right to remuneration when their 
recordings are used, for example in radio or televi- 
sion broadcasts. Through the new legislation this 
right was extended to cases when such broadcasts 
are being retransmitted in the described way. 

Collective agreements have already been con- 
cluded as far as musical rights are concerned. Nego- 
tiations concerning the rights of other categories of 
right holders are underway. 

As the new legislation applies also to retransmis- 
sion by wireless means, it applies to the rebroad- 
casting in Sweden of television programs from Fin- 
land, which are presently taking place on a trial 
basis. 

The other report from the Copyright Revision 
Committee mentioned above, regarding copyright 
and computer technology, dealt with three major 
issues, viz. (a) copyright problems relating to stor- 
age, retrieval and creation of works by means of 
computers, as well as the protection for data bases, 
(b)  the  protection   of computer programs,  and 
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(c) the protection of integrated circuits (semicon- 
ductor chips). 

Concerning storage and retrieval etc., of works 
by means of computers ((a)), the Committee did 
not find it necessary to propose any specific amend- 
ments or new provisions to copyright law. It sub- 
scribed to the view that input of protected material 
into a computer amounted to reproduction under 
copyright law and that data bases as such could be 
either compilations or a collection of information 
or other items structured in such a way as to make 
the base a protected work. Otherwise, it might en- 
joy protection under the special "catalogue" provi- 
sion in the Swedish Act on Copyright. The Com- 
mittee was also of the view that output of protected 
material from a computer amounts to an act of 
reproduction of the work if physical copies are pro- 
duced, and to a type of public performance or pub- 
lic display if the output is shown on a screen avail- 
able to the public under the criteria in this respect 
of the Act on Copyright. 

Concerning the protection of computer programs 
((b)), however, certain amendments were proposed 
to the Act on Copyright. As the Committee consid- 
ered computer programs as a type of literary works 
under the Act which enjoy protection under that 
Act, if they are the result of an act of intellectual 
creativity, it proposed that for clarification pur- 
poses, computer programs as a category of pro- 
tected works be specifically mentioned in the Act. It 
also proposed that private copying of computer 
programs be prohibited. Regard was also paid to 
the need for a program user to make certain copies 
or adaptations of the program user to make certain 
copies or adaptations of the program in the course 
of lawful use and to make copies necessary for the 
purpose of back-up and safeguarding. Further- 
more, the Committee proposed that the authoriza- 
tion by the right holder should be required for ren- 
tal or lending to the public of copies of computer 
programs in a machine-readable form. It also pro- 
posed that computer programs should enjoy copy- 
right protection in cases where they are created 
within the framework of the activities of public 
authorities. Without a rule to this effect, works 
created by public authorities as a principle fall out- 
side the scope of Swedish copyright protection. 

Concerning finally the protection of integrated 
circuits ((c)), certain amendments were proposed 
to the Act on Copyright, whereby special protection 
for designs of integrated circuits was introduced. 
This special protection was to exist in addition to 
the copyright protection which might exist. It was a 
sui generis, formality-free, 10-year protection for a 
circuitry design against copying and against the 
transfer of it into material support in any form 
whatsoever and also against making the circuitry 

design available to the public without the consent 
of the right holder. 

The report has led to legislation as far as the pro- 
tection of integrated circuits is concerned, although 
in a different form than proposed by the Commit- 
tee. The other issues, among others the protection 
of computer programs, are still under consideration 
by the government. 

On December 10, 1986, the Swedish Parliament 
adopted new legislation on the protection of inte- 
grated circuits, the Act on the Protection of the 
Layout-design of the Circuity in Semiconductor 
Products. This Act entered into force on April 1, 
1987.3 

The new legislation is contained in a separate 
Act, and not as a section under the Act on Copy- 
right as proposed in the Committee's report. The 
reasons for this different approach are found in the 
bill submitted to Parliament, prop. 1986/87:49 and 
could be summarized as follows. 

It was found that integrated circuits under cer- 
tain circumstances could be protected works under 
copyright law. However, it was unclear how far 
such protection would apply. This unsatisfactory 
situation could be clarified by the introduction of a 
specific form of protection for integrated circuits. 
The protection could then also be adapted to the 
particular circumstances applying to these pro- 
ducts. At the same time it should be made clear that 
copyright protection would not apply any more for 
the circuitry design. The new legislation should 
consequently be given in a law separate from the 
Act on Copyright. 

The subject matter for protection is the 
layout-design of the circuitry in a semiconductor 
product. This concept is intended to correspond 
basically to the concept "mask works" in the 
United States Semiconductor Chip Protection Act 
of 1984. The protection applies to the layout-de- 
sign, i.e. the form, and not to ideas, concepts, algo- 
rithms, etc. 

A certain degree of originality or creative effort 
is required for protection. This is indicated by the 
use of the word "created" in the Act. Such creation 
should be either the production of an entirely new 
and original design or a kind of compilation of ele- 
ments from "libraries" of preexisting standardized 
design parts. No novelty criterion applies. Conse- 
quently, it could theoretically happen that identical 
or similar circuitry designs are created. This possi- 
bility is, however, considered as merely hypotheti- 
cal because of the complexity of such designs. 

The creator of the layout-design has the exclu- 
sive right to: 

3 See Swedish Statute Book, SFS 1986:1425; also Indus- 
trial Property, October 1987, insert Laws and Treaties, text 
1-003. 
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( 1 )    produce copies of the design ; 
(2) transfer the design onto or into a material 

support; and 
( 3 ) make the design available to the public by 

offering it for sale, leasing or lending or 
any other kind of distribution to the public 
of copies of the design or of products con- 
taining it. 

The protection is automatic and does not require 
any registration or "mask work notice." The ab- 
sence of formalities is not considered to weaken the 
protection in any way. 

The period of protection is 10 years. The exclu- 
sive right of the creator subsists to the end of the 
10th year after the year when the design was first 
commercially exploited. There are certain limita- 
tions to the exclusive rights of the creator. Copies 
may be made for the purpose of teaching on or 
analysis of the protected design. This corresponds 
to the provisions governing "reverse engineering" 
in the U.S. Act. In the Parliament Bill, it is stated 
that if a new layout-design is created by means of 
reverse engineering, the new layout-design may be 
used irrespective of the right of the design used for 
the reverse engineering, provided of course that the 
new design differs substantially from the one used 
for the analysis. 

Another limitation to the exclusive right is that 
single copies may be made for private use. For 
practical, or rather technical purposes, this limita- 
tion might not presently be especially interesting, 
but at least it helps to avoid difficulties in distin- 
guishing between a permitted making of copies for 
analysis and a prohibited making of copies for pri- 
vate use. 

Copies produced under these limitations may 
not be used for other purposes. 

Furthermore, there is a limitation to the distri- 
bution rights. Copies of a layout-design or of pro- 
ducts containing such designs and which have been 
distributed to the public with the consent of the 
right holder may be further distributed to the pub- 
lic. The products referred to could be watches, 
minicalculators or larger products, for instance 
household appliances, containing a chip with the 
design. The limitation is a kind of "first sale" 
exhaustion of the distribution right. There is no 
requirement that the first distribution take place in 
Sweden. 

The provisions on the transfer of rights have 
been patterned mainly on the provisions in the Act 
on Copyright. The same applies to the provisions 
on punishment and damages, as well as those on 
surrender and forfeiture of infringing copies. 
Briefly, this means that intentional or grossly negli- 
gent infringements may be punished by fines or 
imprisonment of up to two years. The same sanc- 
tion applies in case of intentional or grossly negli- 

gent import into Sweden for the purpose of distri- 
bution to the public, of copies of a design produced 
abroad under such circumstances that a similar 
production within Sweden would have been pun- 
ishable. Attempts and planning of acts mentioned 
here are also subject to punishment. The public 
prosecutor may institute a criminal action for in- 
fringement if it is called for in the public interest. 
Compensation for damages shall be paid and this 
also in case of negligence. A court may order the 
destruction of infringing copies. 

The Act applies to layout-designs created by 
Swedish nationals or by persons having their habit- 
ual residence in Sweden as well as to such designs 
first distributed in Sweden. On condition of reci- 
procity, the government may provide for the appli- 
cation of the Act also in relation to other coun- 
tries. 

Finally, the Act applies also to designs that have 
been created before the entry into force. By an 
amendment to the Act on Copyright,4 it is made 
clear that layout-designs in semiconductor pro- 
ducts are not subject to copyright. That amendment 
entered into force at the same time as the Act on 
the Protection of the Layout-design of the Circuit- 
ry in Semiconductor Products, that is, April 1, 
1987. The amendment, however, does not apply to 
designs created before the entry into force. This 
means that whatever protection a design might 
have had under the Act on Copyright remains, 
while designs created after April 1, 1987 are pro- 
tected solely under the new Act. 

3. Case Law 

Court cases on copyright law are not all that 
numerous and those brought from the District 
Courts by way of the Courts of Appeal to the 
Supreme Court even fewer. However, since the 
1983 "Letter" there are a few Supreme Court cases 
which might be of a more general interest and 
therefore should be mentioned in this context. 

One such case was decided by the Supreme 
Court in 1984s and dealt with the question on how 
to decide upon damages for willful infringement of 
copyright to musical works and accompanying 
texts, by offering for sale and selling unauthorized 
records, mostly so-called bootleg records. 

The case was brought to court by the public pro- 
secutor, i.e. as a criminal case under the provisions 

4 Act Amending the Act of 1960 (No. 729) on Copyright 
in Literary and Artistic Works (No. 1426, of December 18, 
1986). see Copyright, October 1987, insert Laws and Trea- 
ties, text 1-01. 

5 Nytt Juridiskt Arkiv [Supreme Court Report], NJA 1984 
p. 34. 
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in the Act on Copyright in Literary and Artistic 
Works. The defendants were charged with import- 
ing around 4,000 bootleg records into Sweden, of- 
fering them for sale here and, in fact, selling 1,865 
of them for around 67,000 Skr (Swedish krone). 
The Nordic Copyright Bureau (NCB), as represen- 
tative of the right owners, claimed damages: 9,600 
Skr for non-payment of remunerations due to the 
right holders and 25,000 Skr in general damages. 
The defendants pleaded guilty to the criminal 
charge and agreed to pay the claimed remunera- 
tions but not the general damages. They argued that 
damage had not been proven and refused—in any 
case—to admit any sum as reasonable. 

All three court instances found that NCB was 
entitled to general damages, the District Court set- 
ting the amount to 15,000 Skr, the Court of Appeal 
to 1,000 Skr and the Supreme Court to 15,000 Skr, 
the amount claimed there. 

According to the Act on Copyright a person who 
exploits a work in violation of the Act shall pay 
such compensation to the right holder as will con- 
stitute reasonable remunerations for the exploita- 
tion. In case of willful or negligent infringement, 
the infringer shall also pay damages for losses other 
than lost remunerations, for mental suffering and 
for other injury, so-called general damages. 

The Supreme Court stated, inter alia, that it 
must generally be considered that the sale of unau- 
thorized records to the public causes disturbances 
in the marketing of authorized records and that 
such disturbances have negative effects on the sale 
of authorized records. Furthermore, the sale of ille- 
gal records was likely to subject the recorded works 
to "wear," which would negatively affect the sale of 
legally produced records with equivalent record- 
ings, and which might also negatively affect the sale 
of other works by the authors concerned. With 
regard to bootlegged records in particular, the 
Court found it obvious that they often are of a 
lower quality than legal recordings and in some 
cases of sub-standard quality. Also, this circum- 
stance was considered likely to have negative ef- 
fects on the regular marketing of the works of the 
authors. Furthermore, the Court found that it must 
be presumed that bootlegged recordings have nega- 
tive effects also with regard to the artists perform- 
ing the recorded works, and that this leads to dam- 
aging effects for the authors as well. 

The Court found that it must be presumed that 
offering for sale and selling illegally produced re- 
cords—at least when it is not of an insignificant 
extent—as a rule leads to economic damage, over 
and above lost remunerations, for the authors 
whose works had been recorded. As the case con- 
cerned a relatively large number of records, the 
infringement must be considered to have caused 
economic damage to the authors in question. The 

Court also found that compensation should be paid 
for nonpecuniary damage, caused by the unautho- 
rized use of the works and the bad quality of the 
records. As there was no investigation regarding the 
size of the damage, nor could that be reasonably 
demanded, the damage would have to be estimated 
at a reasonable amount. What NCB claimed in the 
Supreme Court, 15,000 Skr, could not be consid- 
ered to exceed such an estimated amount. 

Another 1984 Supreme Court case6 dealt with 
the question of ephemeral recordings and copying 
for private use through an intermediary. The case 
was brought to court as a civil law case. The Swe- 
dish Broadcasting Corporation had, on request 
from a private person, made copies of recordings of 
musical works and sent them to.the client. The 
recordings used were in the possession of the Cor- 
poration. One of them was an ephemeral recording. 
The question was raised whether the provisions on 
ephemeral recordings in the Act on Copyright pre- 
vented the copying of such recordings and if the 
copying could be regarded as reproduction for pri- 
vate use according to the same Act. 

The Supreme Court found it irreconcilable with 
the aim of the provisions of the Act and with what 
had been expressed in the preparatory works to the 
legislation, that an ephemeral recording could be 
used for making copies to the public. Thus the Cor- 
poration had no right to produce the copy and send 
it to the person who had requested it. 

The other question dealt with copying for pri- 
vate use through an intermediary. According to the 
Act on Copyright, § 11, a disseminated work may 
be reproduced in single copies for private use; such 
copies may not be used for other purposes. The 
Court stated that it is, furthermore, quite clear from 
the preparatory works to the legislation that it is 
permitted to have copies made through the inter- 
mediary of someone else. In such a case, the re- 
questing party is considered as the reproducer and 
therefore carries the responsibility that the repro- 
duction is lawful. 

However, it was not all that clear who should 
provide the basic material for the reproduction. It 
should be acceptable, at least to a certain extent, 
that the intermediary provides the basic material, 
for instance, between family members and friends. 
Nevertheless, when the intermediary is someone 
who professionally assists the public with copying 
or similar reproduction, whether the aim of the 
activity is to make a profit or not, the provision 
must be presumed to imply that the basic material 
shall be furnished by the requesting party. A differ- 
ent approach would not be consistent with the fact 
that the requesting party is considered as the repro- 

6 Ibid., 1984, p. 304. 
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ducer and thus carries the responsibility that the 
reproduction is lawful. Furthermore, it would mean 
that copying for private use would be accepted to a 
degree that cannot reasonably be considered as con- 
sistent with the aim of the provision. 

As the recording of which the copy was made 
was furnished by the Corporation, and as the copy 
was made in an organized and professional activity 
in which the Corporation assisted the public to 
make copies of such recordings, the provision on 
copying for private use did not apply. The Supreme 
Court thus found that the copyright of NCB had 
been infringed and that the Corporation should pay 
damages to NCB. 

Perhaps it should be added that the case was 
decided by a vote of 3-2, one dissent concerning 
the motivation, the other concerning the conclu- 
sion. 

In 1985 the Supreme Court decided the 
so-called manifesto case.7 The background was that 
a theater director had written a draft agreement, 
called a manifesto, common to all the employees at 
the theater, on the artistic aims of the theater. The 
manifesto was on several occasions read to the em- 
ployees but was not distributed outside the theater. 
It was later published in full in a daily newspaper 
without authorization from the author. The case 
was brought to court by the public prosecutor, 
claiming willful or at least grossly negligent in- 
fringement. 

The Supreme Court found that the manifesto 
should be considered as a literary work, that the 
theater director had copyright to it, that the re- 
quired authorization for publication had not been 
obtained, that certain possible limitations to copy- 
right did not apply and that it therefore seemed that 
all the objective prerequisites for criminal infringe- 
ment to copyright were fulfilled. However, the 
question merited further discussion, i.e. the partic- 
ular conflict of interests in the case : copyright ver- 
sus freedom of expression. On the one hand, the 
copyright protection interest was not particularly 
strong—the manifesto was not written to satisfy the 
economic interests of the author and its content 
was known in a rather wide circle, although not 
published. On the other hand, there was a substan- 
tial public interest that the manifesto was published 
as an element of the news service and as a basis for 
the ongoing cultural debate on the theater, its aim 
and organization. In the Swedish Instrument of 
Government, one of the constitutional documents, 
it is stressed that particular regard shall be paid to 
the importance of the widest possible freedom of 
expression and freedom of information in political 
and cultural matters. Reasons could thus be found 

to let copyright yield to the interest of freedom of 
expression. The Court then asked whether excep- 
tions to the formally applicable provisions of the 
Act on Copyright could be established by court 
practice. It seemed difficult to state how far an 
exception to copyright, motivated by the freedom 
of expression interest, should carry and how the cri- 
teria for a non-punishable publication right should 
be formed. The Court stressed that it should be 
kept in mind that also the rights of authors to their 
works have the rank of constitutionally protected 
rights. 

The Court concluded that for typical cases of 
such interest conflicts, the task of restricting the 
criminal liability for copyright infringement for the 
benefit of a conflicting freedom of expression inter- 
est should be reserved for the legislator. There 
could, however, be situations where the freedom of 
expression interest were so strong that the courts 
reasonably must take the responsibility for an ac- 
quittal, namely cases touching upon certain emer- 
gency situations which would lead to impunity ac- 
cording to the Criminal Code. The case in question 
was not considered as being of that latter kind. The 
Court found that the interest of giving the public 
correct information and continuing the debate on 
the theater could have been accomplished by an 
account of the ideas and facts of the manifesto that 
did not infringe upon the rights of the author. Fur- 
thermore, one should not neglect the legitimate 
wish of the author not to distribute a work that was 
at the drafting stage and that maybe did not do full 
justice to his ideas on the subject. Those responsi- 
ble for the publication of the manifesto were thus 
found to be criminally liable for at least grossly 
negligent infringement. The Supreme Court was 
unanimous in its decision. 

That was not the case in a 1986 Supreme Court 
decision which dealt with the question whether the 
playing of so-called demonstration music consti- 
tuted copyright infringement.8 Smaller parts of mu- 
sical works had been played in a radio shop for the 
purpose of demonstrating the quality of the ap- 
pliances on sale—radios, televisions, tape record- 
ers. The Court stated, after a reminder as to the 
constitutional rank of copyright, that there was very 
little room for the courts to interpret into the copy- 
right law other limitations to the rights of authors 
than were mentioned in the Act on Copyright. It 
also found that there was no way of getting away 
from the fact that demonstration music includes 
use of a musical work, although with another pur- 
pose than the traditional one. The Court discussed 
whether the use of a work as demonstration music 
was so brief that it would be unreasonable to regard 

1 Ibid., 1985, p. 893. 
8 Supreme Court Decision, DT 38. 
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it as a performance of a work. As it was clear from 
the preparatory works to the legislation that also 
the use of very small portions of a work could imply 
infringement and as it would be almost impossible 
to apply the legislation in practice, with a distinc- 
tion between briefly played demonstration music 
and such music played a bit longer and therefore 
also serving the purpose of entertainment, the 
Court found that the defendant had had musical 
works performed. As it was done in a shop to which 
the public had access, it had been a public perfor- 
mance according to the Act on Copyright. The 
defendant was found guilty of negligent infringe- 
ment of copyright and was to pay damages for lost 
compensation—125 Skr. The decision was split, 
3-2. The dissenters did not find that demonstration 
music amounted to a performance of a work. 

Leaving the field of Supreme Court case law, it 
seems appropriate to provide some additional in- 
formation on another kind of court cases, the im- 
pact of which is probably just as important al- 
though not having been decided upon by the high- 
est court. A few words on piracy, then. 

As far as piracy in Sweden is concerned, there is 
hardly any piracy regarding phonograms while 
there is some activity in the field of film and video. 
According to reports from IFPI-Video of Sweden, 
the 1982 legislation with its stricter measures 
against piracy has contributed towards a generally 
speaking satisfactory situation in the legal field. In 
1984-1985 the Swedish courts handed down 26 
decisions concerning film and video pirates, of 
which four were sentenced to prison and 21 to 
other punishments, mostly fines, while one was 
acquitted. In 1985-1986 there were 31 decisions 
concerning film and video pirates, of which three 
were sentenced to prison and 27 to other punish- 
ments, mostly fines, while one was acquitted. In 
most cases damages were claimed and decided 
upon. In 1985 a total of approximately 2.8 million 
Skr was awarded, in 1986 a total of approximately 
2.0 million Skr. It is still too early, of course, to say 
how much of this will in fact be collected. 

4. Other Developments 

As far as other developments in the field of 
copyright are concerned, it might be mentioned 
that Sweden continues its development cooperation 
activities. The background for these activities was 
given in the 1983 "Letter" and will therefore not be 
repeated here. These activities have been carried 
out in the form of training courses in copyright and 
neighboring rights for participants from developing 
countries. They have been sponsored by the Gov- 
ernment of Sweden through its Ministry of Justice 
and WIPO. The Swedish International Develop- 

ment Authority (SIDA) has to a large extent contri- 
buted towards the funding of these training courses. 
So far five such courses have been held, in close 
cooperation with among others the Swedish Per- 
forming Rights Society (STIM), the Swedish Art- 
ists' and Musicians' Interest Organization (SAMI) 
and the Swedish Group of the International Federa- 
tion of Phonogram and Videogram Producers 
(IFPI). The latest one was held in Stockholm in 
August-September 1987 for two full weeks, dealing 
with the theoretical aspects of copyright law to 
some extent but mainly with the practical adminis- 
tration of copyright and neighboring rights in the 
musical field. Lectures were given by WIPO and 
Ministry of Justice officials, as well as by represen- 
tatives of STIM, SAMI and IFPI. Visits were paid 
to these organizations and to the Swedish Broad- 
casting Corporation. During the visits to STIM and 
SAMI demonstrations were given as to the practical 
aspects of the administration of the rights and the 
collection and distribution of remuneration due to 
the right holders. The Government of Sweden paid 
the travel and subsistence costs for 10 participants 
from developing countries. 

As before, the course was organized by WIPO in 
cooperation with the Government of Sweden. 
Many other similar courses are of course held in 
different parts of the world, whereby the Swedish 
contribution is put in its proper perspective as just 
one of an overall effort towards establishing the 
infrastructures necessary for the implementation of 
copyright and neighboring rights. It seems that as 
more and more developing countries are introduc- 
ing new or amended legislation in this area, the 
need for know-how is accelerating with regard to 
the practical aspects of the administration of the 
rights afforded by legislation. 

Another item that could be mentioned here is 
the fact that on April 15, 1986, Sweden concluded a 
bilateral Agreement with the Soviet Union on the 
Reciprocal Protection of Copyright.9 

According to the Agreement each State shall. 
inter alia, extend its application of the Universal 
Copyright Convention (UCC) to works and photo- 
graphic pictures by nationals of the other State, 
irrespective of the date of their creation or publica- 
tion. All payments arising out of the application of 
the UCC or the Agreement shall be effected in 
freely convertible currency, and will be transferred 
to the country of origin of the author or other right 
owner, unless he indicates otherwise. 

No amendments to Swedish copyright law were 
necessary as a result of the Agreement. 

9 See Copyright, 1986, pp. 413 and 414. 
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5. Conclusions 

Technological progress in recent years has 
brought with it, among other things, better equip- 
ment to reproduce protected material—photoco- 
piers and tape recorders—to mention just those 
machines most frequently used by the public. Pro- 
tected works can be easily copied, with a very good 
quality and to an extent not envisaged when the 
Swedish Act on Copyright in Literary and Artistic 
Works was introduced in 1960. New technology in 
the media field is increasing its impact upon the 
situation of authors and other right holders. This 
technological development has, together with the 
economic, cultural and social development, gener- 
ally speaking made it increasingly difficult to find a 
suitable balance between the interests of authors 
and other right holders on one side and different 
conflicting interests on the other side. 

It is against this background that the revision of 

Swedish copyright law should be seen. This work 
continues at a steady pace. In the field of neighbor- 
ing rights, the protection for the different categories 
of right holders has been extended, in time and in 
scope. New rules have been introduced with partic- 
ular regard to cable television and to the layout-de- 
sign of the circuitry in semiconductor products, the 
first category staying within the copyright system, 
the second one being taken out of it. 

Waiting for a solution in the future are questions 
regarding the permissible extent of copying for pri- 
vate use, as well as the compensation for it, the bor- 
derline to copying for similar or other purposes in 
different institutions and how to solve the authori- 
zation questions, protection of computer programs, 
revision of the rights of photographers and the con- 
flict between the constitutionally protected freedom 
of expression and copyright. Indeed a rather im- 
pressive task, but also very exciting, putting copy- 
right in the mainstream of everyday modern life. 



330 

Book Review 

Banques de données et droit d'auteur. Le droit des af- 
faires—Propriété intellectuelle. Publications de l'Institut 
de recherche en propriété intellectuelle Henri Desbois 
(IRPI). One volume of 180 pages. Librairies techniques, 
Tardy Quercy S.A., Cahors, 1987. 

"Data banks and copyright" is the title chosen for this 
publication devoted to the contributions, the discussions and 
the final report presented at the Seminar held in Paris on 
November 27, 1986, by the Henri Desbois Intellectual Prop- 
erty Research Institute ( IRPI ). 

This book, supplemented by a number of annexes, sets out 
the contributions of seven eminent specialists: "What is at 
Stake?—Some Aspects" by Mr. Jean Martin; "The Extent of 

Copyright Protection : the Data Protected—the Processing of 
the Data" by Mr. Michel Vivant ; "Administration and Exer- 
cise of Authors' Rights in Data Banks: Data Exploitation 
Modes" by Mr. Franck Cavanagh; "Copyright Protection or 
51// generis Protection" by Mr. André Kerever; "The Main 
Principles of Copyright in the EC Member States in Respect 
of Data Banks" by Mr. Franck Götzen; "Data Banks and 
Copyright in the United States" by Mrs. Jane C. Ginsburg; 
"Community Law" by Mr. Bernhard Posner; and the final 
report by Mr. Pierre Catala. 

The compilation of the papers and contributions con- 
tained in this work provides a valuable insight into the var- 
ious aspects of the protection of data banks. 

P.C.M. 
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WIPO Meetings 

( Not all WIPO meetings are listed. Dates are subject to possible change. ) 

1987 

November 2 to 6 (Geneva) — Committee of Experts on the Harmonization of Certain Provisions in Laws for the Protection of 
Inventions (Fourth Session) 

November 23 to December 4 (Geneva) — Permanent Committee on Patent Information (PCPI): Working Group on Search Infor- 
mation 

December 2 to 4 (Geneva) — Joint Unesco-WIPO Consultative Committee on the Access by Developing Countries to Works 
Protected by Copyright (convened jointly with Unesco) 

December 7 to 11 (Geneva) — Committee of Governmental Experts on the Printed Word (convened jointly with Unesco) 

UPOV Meetings 

1988 

June 7 to 9 (Edinburgh) — Technical Working Party on Automation and Computer Programs 

June 14 to 17 (Wageningen) — Technical Working Party for Vegetables 

June 20 to 24 (Meile) — Technical Working Party for Ornamental Plants and Forest Trees 

June 28 to July 1 (Hanover) — Technical Working Party for Fruit Crops, and Subgroups 

July 5 to 8 (Surgères) — Technical Working Party for Agricultural Crops 

Other Meetings in the Fields of Copyright and/or Neighboring Rights 

Non-Governmental Organizations 

1988 

January 25 and 26 (Cannes) — International Association of Entertainment Lawyers: MIDEM International Lawyers Meeting 

March 21 to 25 (Locarno) — International Copyright Society (INTERGU): Congress 

May 9 to 11 (Tel Aviv) — International Confederation of Societies of Authors and Composers (CISAC):  Legal and Legislative 
Committee 

June 12 to 17 (London) — International Publishers Association (IPA): Congress 

October 6 and 7 (Munich) — International Literary and Artistic Association (ALAI):  Study Days 

November 14 to 20 (Buenos Aires) — International Confederation of Societies of Authors and Composers (CISAC):  Congress 

1989 

September 26 to 30 (Quebec) — International Literary and Artistic Association (ALAI): Congress 
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