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LEGISLATION 

BELGIUM 

Law on Trade Practices 
(of July 14, 1971) 

1. — For the purposes of this Law: 
(i) '•' products " means movable, tangible goods; 
(ii) " services " means all services rendered in a professional 

capacity which constitute a commercial act or an activ- 
ity regarded by the law as a handicraft; 

(iii) " the Minister " means the Minister with responsibility 
for economic affairs. 

Chapter I — Trade Information 

1. Indications of Price 

2. — (1) Save in the case of a public sale, any trader or 
craftsman, and any person who, as part of a professional activ- 
ity, offers products for sale to the consumer, shall indicate the 
price of such products in an unequivocal manner and in 
writing. 

If the products are displayed for the purposes of sale, the 
price shall also be visibly indicated. 

(2) Any trader or craftsman who offers services to the 
public shall indicate the rate for such services visibly in 
writing, and in an unequivocal manner. 

(3) If the stated price does not include the amount of a 
tax or the cost of a service to be paid in addition by the 
consumer, that fact shall be mentioned in the same manner 
as the price, with an indication of either the amount of the 
tax or the cost of the service separately, or the percentage 
represented by such tax or such cost. 

3. —• In respect of products and services specified by 
Him, the King may: 

(i) impose special procedures for the indication of prices; 
(ii) waive the obligation to indicate prices in a visible man- 

ner in the case of display for the purposes of sale; 
(iii) prescribe  that  the  price  stated  be  the  price   actually 

charged. 

4. —• (1) Any person who makes a comparison of prices 
or announces a reduction in prices shall be deemed to be 
referring to his usual prices previously charged for identical 
products or services in the same establishment. 

Such person may refer to other prices provided that he 
does so in a visible and unequivocal manner and that the price 
referred to is a controlled price, a price resulting from an 
obligation assumed towards the public authorities, an imposed 
price or a price recommended by the producer or importer. 
In such cases he may not use the method of crossed-out prices. 

(2) When the reduction in price is related to a price 
charged previously, the new price may be indicated: 

(a) by stating the  amount alongside the old price with a 
line across it; 

(b) by  stating  the  percentage  of  reduction  alongside  the 
old price with a line across it, or 

(c) by  displaying  a  uniform  percentage  of  reduction  ap- 
plicable to all the products or services concerned. 

(3) No person may make a comparison of prices or an- 
nounce a reduction in prices unless he can show that the price 
used as a reference corresponds to one of the criteria specified 
in subsection (1). Except in the case of foodstuffs, no price 
may be considered usual if it has not been charged for an 
uninterrupted period of at least one month prior to the date 
from which the reduced price is charged. In all cases, the said 
date must remain on display during the entire period of sale. 

(4) All traders and craftsmen shall issue an order slip 
when the delivery of the product or the performance of the 
service is deferred and a deposit paid by the consumer. 

The King shall determine the particulars which must 
appear on the order slip. 

The information on the order slip shall be binding on the 
person preparing it, notwithstanding any terms to the con- 
trary, whether general or special terms. 

2. Indications of Quantity 

5. — For the purposes of this Law, the preparation of a 
product consists in its being divided into portions, weighed, 
counted or measured, even when such operations take place in 
the course of manufacture, whether followed by pre-packing 
or not, in such a way that they are no longer necessary at the 
time of sale. 

6. — Any person who prepares products in the Kingdom 
for sale at retail may not deliver them in Belgium unless the 
quantities contained in the packages or receptacles are stated 
thereon in legal units. 

If the product has been prepared without the use of 
packages or receptacles, the person preparing it shall state 
the quantities, in legal units, on the invoice or consignment 
note, or on any other document which he issues or dispatches 
at the time of delivery. 

7. — The importer or any other person resident in the 
Kingdom who delivers in Belgium, in a manner other than at 
retail, prepared products for sale at retail or at wholesale shall, 
when the quantities are not stated in legal units on the pack- 
ages or receptacles, state those quantities on the invoice or 
consignment note, or on any document which he issues or 
dispatches at the time of delivery. 

Under no circumstances may imported products be offered 
for sale and sold under the " gross for net " sales method, 
whereby products are given a weight which includes that of 
the packages and other receptacles used in their preparation. 
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8. — Sections 6 and 7 shall not apply when the persons 
mentioned therein prove that the products are intended for 
export. 

9. — Any person who offers prepared products for sale 
at retail shall, when the quantities are not stated in legal units 
on the packages or receptacles, mark the quantity on the said 
packages or receptacles or on the price tag. 

10. — Any person who distributes catalogs or other doc- 
uments to the public for the purposes of the sale of prepared 
products shall state the quantities contained in the packages 
or receptacles. 

11. — In respect of products specified by Him, the King 
may: 

(i) supplement or replace the rules established under Sec- 
tions 6 to 10 by special rules concerning information 
to the consumer; 

(ii) waive the rules laid down in Sections 6 to 10; 
(iii) determine permissible discrepancies between the quan- 

tity stated and the actual quantity contained; 
(iv) fix the ways of indicating quantities, as provided for 

in Sections 6 to 10; 
(v) fix the standards according to which products must be 

prepared before being put on sale. 

3. Naming and Composition of Products 

12. — The King may, in order to ensure the fairness of 
commercial transactions : 

(i) fix the conditions of composition, constitution and qual- 
ity which products must meet in order to be marketed 
under a given name; 

(ii) prohibit the marketing of products under a given name; 
(iii) control labeling and impose the use of a given name for 

products put on the market; 
(iv) require the addition to names under which products are 

marketed of signs, words or expressions to clarify their 
meaning; 

(v) prohibit the addition of certain signs, words or expres- 
sions to names under which products are marketed; 

(vi) impose the obligation to supply essential indications 
relating to products at least in the legal language or 
languages of the region. 

4. Appellations of Origin 

13. — For the purposes of this Law, appellation of origin 
means the geographical name of a country, region or locality, 
which serves to designate a product originating therein, the 
quality or characteristics of which are due exclusively or 
essentially to the geographical environment, including natural 
and human factors. 

14. — Without prejudice to any statute or regulations 
governing products, the King may, on the proposal of the 
Minister for the Middle Classes: 

(i) designate the names to be considered appellations of 
origin applicable to Belgian products; 

(ii) fix the conditions which products must meet in order 
to be manufactured, offered for sale and sold under a 
given appellation of origin. 

The geographical name generally used to designate the 
type or presentation of a product shall not in itself constitute 
an appellation of origin. 

15. — Before proposing any ordinance under Section 14, 
the Minister for the Middle Classes shall publish an announce- 
ment in the Moniteur belge specifying the name which in his 
opinion should constitute an appellation of origin and inviting 
any interested persons or associations to submit their observa- 
tions within the month following such publication. 

The Minister for the Middle Classes shall also consult the 
Chamber of Trades and Businesses established in the province 
or provinces in which the products proposed for designation 
under an appellation of origin originate, and shall fix the date 
by which the Chamber must express its opinion. 

16. — In order to ensure the proper use of appellations 
of origin, pursuant to Section 14, the King may: 

(i) designate one or more approved authorities with the 
task of certifying, by means of certificates of origin, 
that products sold under a given appellation of origin 
fulfill the conditions laid down by the ordinance recog- 
nizing that appellation of origin; 

(ii) make the manufacture, offering for sale and sale of 
products under a given appellation of origin subject to 
the possession of an individual or collective certificate 
of origin issued by an approved authority. 

The King shall determine the conditions which the au- 
thorities must fulfill and the guarantees which they must 
provide in order to obtain approval, and the amount of fees 
which they may charge for the issue of certificates of origin. 

17. — It shall not be lawful: 
(i) to make use of a name by representing it as an appella- 

tion of origin, when such name has not been recognized 
as such by an ordinance under Section 14 or by a special 
law; 

(ii) to manufacture, offer for sale or sell, under an appella- 
tion of origin, products which do not fulfill the condi- 
tions laid down by the ordinance recognizing the said 
appellation of origin; 

(iii) to manufacture, offer for sale or sell, under an appel- 
lation of origin, products not covered by a certificate of 
origin when such certificate is required by an ordinance 
under Section 16. 

18. — The improper use of an appellation of origin shall 
not be relieved of its usurpatory character: 

(i) by the addition of various terms to the said appellation 
of origin, in particular corrective terms such as " style," 
"type," "fashion" or "similar"; 

(ii) by the fact that the offending name is claimed to have 
been used to indicate the source of the product: 

(iii) by  the  use   of   foreign  words  where   such   words   are 
merely the translation of an appellation of origin or are 
likely to create confusion with an appellation of origin. 
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5. Commercial Advertising 

19. — For the purposes of this Law, commercial adver- 

tising means any information disseminated for the direct or 

indirect purpose of promoting the sale of a product or service 
to the puhlic, irrespective of the place or means of com- 
munication used. 

20. — Commercial  advertising shall he  unlawful: 

(i) when it contains statements which are likely to mislead 
the puhlic concerning the identity, nature, composition, 
origin, quantities or characteristics of a product; the 
characteristics shall mean the advantages of a product, 
particularly with respect to its properties, possible 
uses, the terms of purchase and the services accom- 
panying purchase; 

(ii) when it contains comparisons which are deceptive or 
derogatory or which needlessly enable the identification 
of one or more other traders; 

(iii) when it contains elements likely to create confusion 
with another trader or craftsman, or with his products 
or services; 

(iv) when it promotes an act which, in terms of Section 55 
of this Law, must be considered at variance with the 
provisions therein, or which has been found to consti- 
tute an offense under Sections 60 to 63 of this Law. 

21. — Only the author of the offending commercial ad- 
vertisements shall be liable under Section 20. 

However, where the author is not resident in Belgium or 
has not appointed a representative resident in Belgium, an 

action for an injunction may also be instituted against the 
publisher, the printer or the distributor of the offending 
commercial advertisement, and any person who contributes 
to the achievement of the latter's purpose. 

Chapter II — Specific Trade Practices 

1. Sales at a Loss 

22. — It shall be unlawful for any trader to offer for sale 
or sell a product to the consumer at a loss. 

Any sale at a price which is not at least equal to the 
price at which the product was invoiced at the time of its 
supply, or the price at which it would be invoiced in the 
case of a further supply, shall constitute sale at a loss. 

Any sale which affords the seller only an exceptionally 
low profit margin, account being taken of the price and 
overhead expenses, shall be assimilated to sale at a loss. 

23. — (1) The prohibition provided for in Section 22 
shall not apply, however: 

(a) to products sold for the purpose of liquidation; 
(b) to products sold in a clearance sale; 
(c) to the disposal of highly perishable products, whose 

preservation can no longer be guaranteed; 
(d) to products offered for sale for the special purpose of 

meeting a momentary need on the part of the consumer 

when the event or the transitory desire which gave rise 
to the need is past, if it is obvious that the products can 
no longer be sold under normal trading conditions; 

(e) to products whose commercial value is severely reduced 

owing to their deterioration, to diminished possibilities 
for their use or to a radical change in technology; 

(f) when the price of the product is aligned, to meet the 
needs of competition, on the price normally charged by 
other traders for the same product. 

(2) Contractual clauses prohibiting sales at a loss shall 
not be binding on the seller in the case provided for under 
(c); neither shall they be binding in the other cases specified 

if the seller notifies the manufacturer or, where the manu- 
facturer is not known, the supplier of the product, by reg- 
istered letter, of his intention to sell at a loss and the prices 
which he intends to charge and if, within fifteen days from 
the date of such notification, the person notified has not ad- 
dressed to the seller, in the same manner, an offer to take 
back the goods in question at the prices indicated in the 
notification. 

2. Liquidation Sales 

24. — For the purposes of this Law, liquidation means 
any offer for sale or sale advertised by the announcement 
" Liquidation," " Uitverkoop " or " Ausverkauf " or any other 
equivalent expression, which is carried out in order to dispose 
rapidly of a stock or selection of products in one of the fol- 
lowing instances: 

(i) in compliance with a court decision; 

(ii) when the heirs or successors in title of a deceased trader 
put on sale all or part of the stocks concerned; 

(iii) when the trader puts on sale all or part of the stocks 
left to him by the predecessor in his business; 

(iv) when the trader gives up, entirely or partly, his former 
business activity and sells all or part of bis stock, pro- 
vided however that the seller has not liquidated similar 
products  for  the   same   reasons  in   the   course   of  the 

previous three years; 

(v) when   alteration   or  repair  work  lasting   at   least   one 
month   is   carried   out   on   the   premises   where   retail 

selling usually takes place; 

(vi) when the transfer or vacation of the business establish- 
ment calls for the sale of the products; 

(vii) when severe  damage is caused by a  disaster affecting 

all or part of the stock of products; 

(viii) when business activity is seriously hindered by a case 

of force majeure. 

25. — It shall not be lawful to advertise a sale by means 
of the announcement " Liquidation," " Uitverkoop " or 
" Ausverkauf," either alone or combined with other words, 
or any other equivalent expression, in cases other than those 
referred to in Section 24, and where all the conditions pre- 

scribed for such a sale are not fulfilled. 

26. — (1) With the exception of the cases provided for 
in Section 24(i), liquidation may neither take place nor be 
advertised if the trader has not informed the Minister, or 
the person delegated by him for the purpose, by registered 
letter   of  his   intention,   stating   the   case   and   his   reasons. 
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Liquidation may not be effected until eight working days have 
elapsed following the dispatch of the registered letter, except 
in the cases provided for in Section 24(vii). 

(2) Except in the cases referred to in Section 24(i) and 
(vii), any liquidation sale shall take place on the premises 
where identical products were usually put on sale either by 
the seller himself or by the deceased trader or the predecessor 
in the business. 

Any trader who claims to be unable to comply with this 
provision shall request derogation by registered letter ad- 
dressed to the Minister or to the person delegated by him 
for the purpose, stating his reasons and indicating the place 
in which he wishes to carry out the liquidation sale. A 
decision shall be taken on the request within eight days. 
Failing communication of a reasoned refusal within that 
period, derogation shall be deemed to have been granted. 

(3) The products offered for sale or sold in a liquidation 
sale may only be those which, at the time of the court deci- 
sion referred to in Section 24(i), at the time of the disaster 
referred to in Section 24(vii), or at the time of notification 
provided for in subsection (1) of this Section: 

(a) formed part of the seller's stock, or 
(b) had been ordered in a manner to be considered normal 

in view of the size of the order and the date on which it 
was placed. 

Where the seller possesses several sales establishments, 
products may not be transferred from one establishment to 
another without the authorization of the Minister or the 
person delegated by him for the purpose. 

Authorization shall be requested by registered letter con- 
taining a statement of the facts on which the request is based. 
A decision shall be taken on the request within eight days. 
Failing notification of a reasoned refusal within that period, 
authorization shall be deemed to have been given. 

(4) Where a product is offered for sale or sold in a 
liquidation sale by means of an expedient suggesting a reduc- 
tion in price, such reduction shall be genuine in relation to 
the price usually charged for identical products either by the 
seller himself, or by the deceased trader or the predecessor 
in the business. 

27. — The King may regulate the methods, frequency 
and duration of specified liquidations. 

3. Clearance Sales 

28. — For the purposes of this Law, clearance sale means 
any offer for sale or sale at retail which is carried out for 
the purpose of the seasonal renewal of the stocks of a retailer 
by means of an accelerated disposal at reduced prices of 
outmoded, discontinued or stock-soiled products, and which 
is advertised by the announcement " Soldes," " Opruimingen," 
" Solden " or "Schlussverkauf," or any other equivalent ex- 
pression. 

29. — It shall not be lawful to advertise a sale by means 
of the expression " Soldes," " Opruimingen," " Solden " or 
" Schlussverkauf," either alone or combined with other words, 

or any other term suggesting a clearance sale, in a case other 
than that provided for in Section 28 and where the conditions 
prescribed for such a sale are not fulfilled. 

30. — (1) The clearance sale shall take place on the 
premises on which the products to be cleared or identical 
products were usually on sale. 

(2) The products offered for sale or sold in a clearance 
sale may only be those which were in the seller's possession 
at the beginning of such clearance sale and which he had 
been accustomed to sell prior to that date; such offer for sale 
must not have been made in the conditions specified in Part 4 
of this Chapter during the month preceding the beginning of 
the sale. 

(3) The prices of the products to be cleared shall be 
genuinely lower than the prices usually charged by the seller 
for the same products. 

31. — The King shall prescribe, either for the entire 
Kingdom or for parts thereof, the manner in which clearance 
sales are to be held and the periods during which they may 
take place. 

Before issuing an ordinance under the preceding para- 
graph, the King shall consult the Central Council for Econ- 
omic Affairs and the Higher Council for the Middle Classes 
and shall set the date by which their advice must be given. 

4. Other Sales at Reduced Prices 

32. — The provisions of this Part shall apply to the offer- 
ing for sale or sale at retail, using the method of crossed-out 
prices or any other expedient suggesting a reduction of the 
prices charged by the seller, but without the use of one of the 
expressions referred to in  Sections 24 and  28. 

33. — In all the cases referred to in Section 32, the reduc- 
tions in price announced must be genuine in relation to 
the prices usually charged by the same seller for identical 
products. 

34. — If a price reduction is announced as being for a 
limited period, the seller shall dispose of the stock which 
should normally be provided in view of the duration of the 
sale and the extent of the publicity. The duration of the sale, 
which must be continuous, may not be less than a full day of 
business. 

The preceding paragraph shall not apply however to the 
sale of the products referred to in Section 23(l)(c). 

5. Combined Offering of Products and Services 

35. — Subject to the exceptions set out below, any com- 
bined offer to consumers of products or services, or vouchers 
for the acquisition of products, services or any other benefits 
shall be unlawful. 

There shall be a combined offer within the meaning of 
this Section when the acquisition, for consideration or oth- 
erwise, of products or services, or vouchers for the acquisi- 
tion of products, services or any other benefits, is contingent 
on the acquisition of other specific, even identical, products 
or services. 
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36. — It shall be lawful to make a combined offer, at a 
single price, of: 

(i) products or services which together form a whole; 

(ii) identical products or services, provided that: 
(a) each product or each service may be acquired 

individually at its usual price; 
(b) the purchaser is clearly informed of the possibility 

referred to under (a), and of the individual selling 
price of each product and each service; 

(c) any price reduction which may be offered to the 
purchaser of the combination of products or ser- 
vices does not exceed one-third of the aggregate 
price. 

37. •— It shall be lawful to offer, as a charge-free adjunct 
to a principal product or service: 

(i) the accessories of a principal product which are spe- 
cially designed for that product by its manufacturer and 
supplied at the same time as the product for the pur- 
pose of extending or facilitating its use; 

(ii) the packages or receptacles used for the protection and 
preparation of the products, account being taken of 
the products' nature and value; 

(iii) minor services and small products accepted in trade 
usage, as well as the delivery, installation, verification 
and maintenance  of the products  sold; 

(iv) samples from the stock of the manufacturer or distri- 
butor of the main product, in so far as they are offered 
in such quantities or measures as are strictly essential 
to the evaluation of the product's qualities; 

(v) objects bearing indelible and clearly visible publicity 
inscriptions which are not found as such on the market, 
provided that the price at which they are acquired by 
the person offering them does not exceed five percent 
of the selling price of the principal product or service 
with which they are associated; 

(vi) color prints, vignettes and other pictures of negligible 
commercial value; 

(vii) participation vouchers for lotteries and raffles orga- 
nized for the purposes of sales promotion and duly 
authorized under the Law on Lotteries, of December 31, 
1851; 

(viii) participation vouchers for contests, games and other 
competitions, provided that when the prizes are likely 
to be awarded to the majority of the participants, they 
are merely publicity material corresponding to the des- 
cription  given  under   (v)   of  this  Section. 

38. — It shall also be lawful to  offer as a charge-free 
adjunct to a principal product or service: 

(i) vouchers for the acquisition of an identical product 
or service, provided that the price reduction resulting 
from such acquisition does not exceed the percentage 
specified  in  Section  36(ii); 

(ii) vouchers for the procurement of one of the advantages 
provided for in Section 37(vi) to (viii); 

(iii) vouchers for a cash discount, provided that: 
(a) their cash value is indicated on them; 
(b) the rate or amount of discount offered, and the 

products or services whose acquisition gives a right 
to discount vouchers, are clearly indicated at the 
establishment in which the sale is effected or the 
service performed; 

(iv) vouchers consisting of documents entitling their holder, 
after acquisition of a certain number of products or 
services, to a free offer or to a price reduction on 
acquisition of an identical or similar product or service, 
in so far as this advantage is afforded by the same 
trader or craftsman and does not exceed one-third of 
the price of the products or services acquired previously. 

39. — Any person who issues the vouchers referred to in 
this Part shall, ipso facto, be liable to pay the amount that 
the vouchers represent. 

It shall not be lawful to grant, in any form whatsoever, 
an increase in the discount to which the vouchers referred to 
in Section 38(iii) give a right on the condition that the 
discount is to be applied wholly or partly to the payment of 
products or services. 

Where a current issue of vouchers referred to in Sec- 
tion 38(iii) is discontinued or modified, reimbursement of 
the equivalent cash amount may be demanded, irrespective 
of the total face value of the vouchers, during the year 
following the publicizing procedure provided for in Sec- 
tion 43(1) (ü). 

40. — Any person who issues vouchers provided for in 
Section 38(i) to (iii) must be the holder of a registration 
granted by the Minister. 

Such registration may not be granted, either directly or 
through an intermediary, to persons affected by Ordinance 
No. 22 of October 24, 1934, prohibiting certain convicted 
persons and bankrupts from participating in the management 
or supervision of joint-stock companies, cooperative societies 
and credit unions, and from practising as a stockbroker or 
acting as a deposit bank. Nor may registration be granted to 
persons affected by Ordinance No. 148 of March 18, 1935, on 
money-lending, or to persons convicted, by a court decision 
having force of law, under Section 29 of the Law Governing 
Hire Purchase and the Financing Thereof, of July 9, 1957. 

Applicants shall undertake to allow qualified agents desig- 
nated by the Minister to check whether Sections 38 to 42 have 
been satisfied, by inspection, without power of removal, on 
the applicant's premises, of any documents, papers or books 
that may facilitate the fulfillment of their task. 

41. — Vouchers issued under Section 38 (i) to (iii) shall 
bear the registration number of the person or legal entity 
issuing them. 

The registration number and the name, designation and 
address of the holder, as well as the terms for exchange or 
reimbursement fixed in accordance with Section 38(i) to (iii), 
shall be visibly marked on the voucher albums or on the 
vouchers themselves, and on any advertisements relating to 
the vouchers. 
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42. — Registered persons shall immediately request can- 
cellation of their registration when they wish to discontinue 
the issue of vouchers, when they are authorized to suspend 
payments or when they fall within the application of the 
second paragraph of Section 40. 

43. — (1)  The King may: 

(i) prescribe a minimum format and distinguishing marks 
for the vouchers referred to in Section 38(i)  to  (iii); 

(ii) prescribe, in the event of discontinuation or modifica- 
tion of the current issue of vouchers, special publicity 
and the procedure therefor; 

(iii) set the minimum amount above which cash reimburse- 
ment of the vouchers referred to in Section 38(iii) may 
be demanded; 

(iv) make the issue of the vouchers referred to in Section 
38 (iii) subject to the provision of guarantees of solvency 
and the maintenance of special accounts, and impose 
measures of control; 

(v) alter, in respect of certain products or services specified 
by Him, the amounts and percentages provided for in 
Sections 36(ii), 37(v) and 38(iv), set the maximum value 
which may be attained by products, services or advan- 
tages offered in accordance with those provisions and 
limit the frequency and duration of sales and services 
governed by Section 36(ii); 

(vi) make the offer subject to the condition that the com- 
bined products or services offered have been sold or 
performed by the trader or craftsman for at least one 
year; 

(vii) exclude certain products and services specified by Him 
from the  benefit  of the  derogations provided  for in 
Sections 36, 37 and 38; 

(viii) extend the prohibition under Section 35 to combined 
offers made to retailers. 

(2) Before taking the measures provided for under (v), 
(vi), (vii) and (viii), the King shall seek the advice of the 
Central Council for Economic Affairs, the Higher Council 
for the Middle Classes and the Consumer Council and set the 
date by which that advice must be given. 

6. Public Sales 

44. — The provisions of this Part shall apply to the offer- 
ing for sale and sale by public auction, whether by ascending 
or descending bids, and the display for the purposes of such 
sale, of manufactured products. These provisions shall not 
however apply: 

(i) to  a  sale  and  offering  for  sale  of  a  non-commercial 
nature; 

(ii) to transactions solely with persons who trade with the 
products offered for sale; 

(iii) to transactions involving artistic creations, collectors' 
items  or antiques; 

(iv) to transactions carried out in accordance with a legal 
provision or a court decision; 

(v) to   transactions   carried   out   in   the   case   of   a   bank- 
ruptcy  settlement  involving  relinquishment  of  assets. 

45. — Public sales within the meaning of Section 44 shall 
be unlawful when they relate to new products. 

Products shall be new when they show no visible signs 
of use. 

46. — (1) The above prohibition shall not apply to liqui- 
dation sales carried out in compliance with the rules laid 
down in Sections 24 to 27 when they fulfill, in addition, the 
conditions set forth below. 

(2) Any trader wishing to effect liquidation by public 
sale shall accordingly inform the Minister, or the person 
delegated by him for the purpose, by registered letter, stating 
the opening date of the public auction. The auction may not 
commence until eight working days have elapsed following the 
dispatch of the registered letter. 

An inventory of the products to be liquidated by the 
public sale procedure shall be attached, in two copies, to the 
registered letter. 

(3) Save in the case of force majeure, the public sale 
shall take place on the day indicated and must, if it takes 
place, proceed without interruption during the days follow- 
ing; exceptions to this rule may be made for Sundays and 
public holidays. 

(4) The inventory shall be reproduced on posters affixed 
to the door of the saleroom at least three working days 
prior to the sale. These posters may not be removed before the 
end of the sale. 

(5) The sale may only relate to products listed in the 
inventory sent to the Minister, or to the person delegated by 
him for the purpose. 

47. — The organizer of a public sale of used manufac- 
tured products shall be personally responsible for compliance 
with the prohibition imposed in Section 45. 

Such a public sale may moreover only be held in premises 
intended solely for that purpose, subject to exceptions granted 
in cases of necessity by the Minister, or the person designated 
by him for the purpose. 

48. — In the event of failure to comply with the prohibi- 
tion imposed in Section 45, a report shall immediately be 
made and notified to the organizer of the sale and to the 
ministerial  officer  entrusted  with  the  conduct  of the  sale. 

The effect of such notification shall be that the products 
specified in the report may not be offered for sale in public 
and shall be considered seized from the organizer of the sale 
until such time as a final decision has been taken by the court 
or the seizure order revoked by the competent authority. 

49. — The ministerial officer entrusted with the conduct 
of the public sale shall refuse his services if: 

(i) notification as provided for in Section 46(2) has not 
been made within the prescribed period; 

(ii) the transactions in question involve products not in- 
cluded in the inventory prescribed by Section 46(2) 
or products considered seized in terms of the second 
paragraph  of Section 48. 
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50. — The King may, for specified products, waive the 
prohibition imposed in Section 45 when the sale of such 
products  by  other  methods  proves  difficult  or  impossible. 

7. Unsolicited Sales 

51. — It shall be unlawful to send to a person, unless he 
so requests, any product with an invitation either to acquire 
the product on payment of its price or to return the product 
to the sender, even free of charge. 

Exceptions may be made to this prohibition by the Min- 
ister for offers made in a charitable cause. In such a case the 
number of the authorization obtained must be indicated at 
the time of the offer. 

In no event shall the addressee be obliged to return 
the product delivered or pay for it even if a tacit presumption 
of purchase has been indicated. 

8. Chain Sales 

52. — It shall be unlawful to organize sales by the " snow- 
ball " or similar techniques, or to take part in such sales. 

" Snowball " sales consist principally in offering products 
to the public with the opportunity of obtaining them, either 
free of charge or for a sum lower than their real value, in 
consideration for the distribution to other persons, against 
payment, of vouchers, coupons or other similar documents, 
or for the collection of memberships or subscriptions. 

9. Itinerant Sales 

53. — Without prejudice to the application of the rules 
on itinerant trade and the legal provisions governing alcoholic 
liquor shops, and subject to the exceptions granted for certain 
products by the King, or under the conditions specified by 
Him, itinerant sales shall be unlawful. 

Itinerant sales shall mean any offer for sale, display for 
the purposes of sale or sale made to the consumer by a trader 
or an agent away from his main place of business or from 
branches or agencies indicated in his registration in the Trade 
Register, or from premises occupied at a trade fair. 

Chapter III — Practices Likely to Impair the Normal 
Conditions of Competition 

54. — Any act contrary to honest practices in trade by 
which a trader or craftsman attacks or attempts to attack the 
professional interests of one or more other traders or crafts- 
men, shall be unlawful. 

Chapter IV — Action for Injunction 

55. — The President of the Commercial Court shall estab- 
lish the existence and order the discontinuation of any act, 
even if subject to penal sanctions, which constitutes infringe- 
ment of the following provisions: 

(a) Section  17,  against the  usurpation  of appellations  of 
origin; 

(b) Section 20, on commercial advertising; 
(c) Section 22, on sales at a loss; 

(d) Sections 24 to 34, governing liquidation sales, clearance 
sales and other sales at reduced prices, and ordinances 
issued  under  those  Sections; ' 

(e) Section 35, prohibiting the combined offering of prod- 
ucts and services, and ordinances issued under Sec- 

tion 43 (v) to (viii); 
(f) Sections 44 to 48, prohibiting or regulating certain 

public sales; 
(g) Section 51, prohibiting unsolicited sales; 
(h) Section 53, regulating itinerant sales; 
(i) Section 54, prohibiting any act contrary to honest 

practices  in  trade. 

56. — Section 55 shall not apply to acts of infringement 
which are punishable under the laws on patents, trademarks, 
industrial designs and copyright. 

57. — An application under Section 55 shall be brought 
at the request of either the interested parties or an interested 
professional or interprofessional group having legal person- 
ality. 

When the application concerns an act specified in Sec- 
tion 55(a) to (h), it may in addition be brought at the request 
of the Minister or any association formed for the protection 
of consumer's interests and having legal personality, provided 
that such association is represented on the Consumer Council. 

58. — The President of the Commercial Court may order 
the placarding of his decision, during a period specified by 
him, both outside and inside the enterprise of the offending 
party, and the publication of the judgment in the newspapers 

or in any other manner, all at the expense of the offending 
party. 

Such publicity measures may however only be ordered 
when they are likely to contribute to the discontinuation of 
the offending act or of its effects. 

The measures may only be carried out when the decision 
to which they relate is no longer appealable. 

59. — The application brought before the President of 
the Commercial Court shall be of an interlocutory nature. 

A decision shall be taken on the application regardless 
of any proceedings relating to the same act which may be in 
progress  before  a criminal court. 

The judgment shall be provisionally enforceable irrespec- 
tive of any appeal against it. Security shall not be ordered. 

The effects of a first-instance judgment rendered in 
default may not be opposed. Regardless of the validity of the 
application, the judgment shall be subject to appeal. 

The effects of a decision of a higher court rendered in 
default may be opposed. 

Any decision rendered in an action under Section 55 shall, 
within eight days and on the initiative of the registrar of the 
competent court be communicated to the Minister, unless the 
decision was rendered at his request. 

The registrar shall also inform the Minister without delay 
of appeals lodged against any decision rendered under Sec- 
tion 55. 
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Chapter V — Sanctions 

1. Penal Sanctions 

60. — The following shall be liable to a fine of from 26 
to 5,000 francs—persons who commit an offense against: 

(i) Sections 2, 4 and 6 to 10, on indications of price and 
quantity, and ordinances issued under Sections 3 to 11; 

(ii) ordinances issued under Section 12, on the naming and 
composition of products; 

(iii) Section 40, making the right to issue certain vouchers 
subject to prior registration; 

(iv) Section   49,   requiring  ministerial   officers   responsible 
for the conduct of certain public sales to refuse their 
services in certain circumstances. 

However, when an infringement of the provisions of the 
decrees issued under Section ll(v), on the standards of prepa- 
ration of products, or of Section 12, on the naming and 
composition of products, constitutes at the same time an 
infringement of the Law on the Control of Foodstuffs and 
Other Goods, of June 20, 1964, only the penalties provided 
for in the latter shall be applicable. 

61. — Persons who maliciously commit an offense against 
Section 55 shall be liable to a fine of from 1,000 to 5,000 
francs. 

When the facts before the Court are the subject of an 
action for an injunction, no decision may be taken on the 
criminal action until a decision having force of law has been 
rendered in the action for an injunction. 

62. — The following shall be liable to a fine of from 26 
to 5,000 francs: 

(i) persons who fail to comply with the terms of a judg- 
ment or decision rendered under Sections 55 and 58 on 
an application for an injunction; 

(ii) persons who willfully prevent or obstruct the persons 
referred to in Sections 70 and 71 from performing their 
duty to investigate and report infringements of this 
Law; 

(iii) persons who, even through an intermediary, willfully 
remove, obliterate or destroy all or part of the placards 
affixed in accordance with Sections 58 and 65. 

63. — Any infringement of the prohibition imposed in 
Section 52 on chain sales shall be subject to the penalties 
provided for in Section 496 of the Criminal Code. 

64. — Without prejudice to the ordinary rules on sub- 
sequent offenses, the penalty provided for in Section 62 shall 
be doubled when the offense provided under (i) of that 
Section is committed within five years of a conviction for 
the same offense having force of law. 

65. — The Court may order the placarding of the judg- 
ment, during a period specified by it, both outside and inside 
the enterprise of the offending party and at the latter's 
expense, as well as the publication of the judgment, also at 
the expense of the offending party, in the newspapers or in 
any other manner. The Court may also order the confiscation 
of the profits unlawfully acquired as a result of the offense. 

66. — Companies shall be liable in the case of awards of 
damages, fines and costs, and orders for confiscation and for 
restitution and any pecuniary sanctions imposed on their 
constituent bodies or officials for offenses under this Law. 

The same shall apply to members of any commercial part- 
nerships without legal personality, when the offense has been 
committed by a partner, manager or official in the course of 
a transaction forming part of the activities of the partnership. 
The partner responsible shall, however, be personally liable 
only to the value of the sums or benefits which he himself 
obtained as a result of the transaction. 

The companies and partners may be summoned directly 
before the criminal courts by the Public Prosecutor or by the 
party bringing the action. 

67. — The provisions of Book I of the Criminal Code, 
including Chapter VII and Section 85, shall apply to offenses 
provided for in this Law. 

In derogation of Section 43 of the Criminal Code and with 
the exception of cases of subsequent offenses as provided for 
in Section 64 of this Law, the Court shall determine, when 
passing sentence for one of the offenses under this Law, 
whether special confiscation should be ordered. 

The registrar of the respective court shall bring to the 
notice of the Minister any judgment or decision relating to an 
offense under this Law, within ten days of such judgment or 
decision. 

The registrar shall also inform the Minister without delay 
of any appeal lodged against such judgment or decision. 

2. Cancellation of Registration 

68. — The Minister may cancel the registration provided 
for in Section 40: 

(i) when registration was obtained in contravention of Sec- 
tion 40, second paragraph, or Section 69(2); 

(ii) when the owner fails to request cancellation in accor- 
dance with Section 42; 

(iii) when the owner is the subject of an injunction or con- 
viction for issuing vouchers in contravention of Sec- 
tion 38; 

(iv) when the owner has not complied with the obligations 
under Sections 39, 40, third paragraph, and 41, or with 
ordinances issued under Section 43(1)(i) to (iv). 

69. — (1) Registration may not be cancelled however 
until the person concerned has been notified, by registered 
letter or by service through a court bailiff, of the following: 

(a) the facts alleged against him; 
(b) the consequences to which he is liable; 
(c) his right to communicate, in the same way, his defense 

within thirty days from the dispatch of the registered 
letter or the service through the court bailiff. 

(2) Any cancellation shall be the object of a reasoned 
ministerial order, an extract of which shall be published in the 
Moniteur belge, and of a notification to the person concerned 
by registered letter. Cancellation shall take effect at the time 
of such notification. 
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In cases of cancellation, the Minister shall set the period 
within which a new registration may not be obtained; that 
period may not exceed one year following the cancellation. 

However, a person incurring two cancellations may not 
obtain a third registration until five years have elapsed. Any 
further cancellation shall be final. 

Chapter VI — Investigation and Reporting of Acts 
Prohibited by this Law 

70. — (1) Without prejudice to the duties incumbent on 
the criminal investigation police, State officials duly com- 
missioned by the Minister shall have power to investigate and 
note the existence by means of reports, which shall be binding 
until proved incorrect, of offenses provided for in Sections 60 
to 63 of this Law. 

(2) In carrying out this task, the officials may: 

(i) enter, during normal opening or working hours, work- 
shops, buildings, adjacent courtyards and enclosures, 
where this is necessary for the performance of their 
task; 

(ii) make all necessary observations, cause to be produced, 
at the first time of asking and without any power of 
removal, such documents, papers and books as may be 
necessary for their investigations and observations, and 
make copies thereof; 

(iii) take possession, against receipt, of such of the doc- 
uments mentioned under (ii) as are necessary as evidence 
of an offense or as a means of tracing other principals 
or accessaries to the offense; 

(iv) take samples according to the procedure and under the 
conditions determined by the King; 

(v) if they have reason to believe that an offense has been 
committed, enter private dwelling-places with the prior 
authorization of the judge of the police court; the 
inspection in private dwelling-places shall be carried 
out between 8 a. m. and 6 p. m. by at least two officials. 

(3) If the officials so request, the authorities shall assist 
in the enforcement. 

(4) The commissioned State officials shall exercise the 
powers given by this Section under the supervision of the 
Public Prosecutor, without prejudice to their subordination 
to the orders of their superiors in the administration. 

(5) In the cases specified in the last paragraph of Sec- 
tion 60, offenses may be investigated and reported either by 
the persons referred to in this Section or by persons em- 
powered under Section 6 of the Law on the Control of Food- 
stuffs and Other Goods, of June 20, 1964. 

71. — (1) The State officials referred to in Section 70(1) 
shall also be responsible for investigating and establishing 
any facts which may give rise to the action provided for in 
Section 55(a) to (h). Such facts shall be the object of reports 
to be transmitted to the Minister. 

(2) For the fulfillment of these tasks, the officials shall 
have the powers listed in Section 70(2)(i), (ii) and (iv). 

72. — On inspection of the reports drawn up under Sec- 
tion 70(1), the Public Prosecutor's Office may order the 
seizure of the products implicated in the offense. 

When establishing an offense by virtue of their powers 
under Section 70(1), the commissioned State officials may, as 
a measure of safekeeping, seize the products implicated in the 
offense. The seizure must subsequently be confirmed by the 
Public Prosecutor's Office, in accordance with the first para- 
graph of this Section. 

The person seizing the products may be appointed judicial 
trustee thereof. 

Seizure shall, without more, be revoked by a judgment 
bringing an end to prosecution, when such judgment has force 
of law, or by the shelving of the proceedings. 

The Public Prosecutor's Office may revoke a seizure 
ordered by it if the offender undertakes not to offer the 
products in the conditions which gave rise to prosecution. 
Such undertaking shall not imply any admission as to the 

prosecution's case. 

73. — Holders of a certificate of origin relating to a given 
product may, with the authorization of the President of the 
Commercial Court of the place in which an offense is alleged 
to have been committed and by an application embodying 
election of domicile in that same place, cause to be carried 
out, by one or more experts appointed by the judge, an 
examination and analysis of a similar article in respect of 
which they have reason to believe that usurpation of an 
appellation of origin has been committed. 

By the same order, the President may prohibit the persons 
in possession of products for which use of an appellation of 
origin is contested from disposing thereof and permit the 
holder of the certificate of origin to appoint a trustee or even 
to have the products placed under seal. The order shall im- 
mediately be notified to the person concerned by a duly com- 
missioned court bailiff. The parties may be present at the 
seizure if they have been specially so authorized by the 
President. 

If the doors are locked, or in case of refusal to open, the 
procedure provided under Section 1504 of the Civil Procedure 
Code (Code judiciaire) shall be followed. 

Copies of the report on the examination or analysis shall 
be sent, as soon as possible by registered mail, by the expert 
or experts to the party requesting seizure and to the party 
against whom seizure was ordered. 

74. — If, within a month of the date on which the report 
was sent, as appearing on the postmark, the applicant has not 
become a party to criminal proceedings or has not instituted 
civil proceedings against the person in possession of the of- 
fending product and the person using the appellation of origin 
before the Commercial Court whose President issued the 
order, the order shall automatically cease to have effect and 
the person in possession of the product may demand the 
originals of the application, the order and the report relating 
to the placing under seal and may require the applicant to 
refrain from making use of the documents or from making 
them public. The foregoing shall be without prejudice to any 
award of damages. 
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Chapter VII — Amendments, Repeals and Transitional 
Provisions 

75. — (1) Section 589 of the Civil Procedure Code (Code 
judiciaire) is replaced by the following: 

" The President of the Commercial Court shall decide 
applications under Section 55 of the Law on Trade Practices, 
in accordance with the rules set forth in Sections 57 to 59 
of that Law." 

(2) In Section 10 of the Decree of May 14, 1946, intro- 
ducing stricter measures of price control, the words " in- 
fringements of Section 498 of the Criminal Code " are re- 
placed by the words " infringements of Sections 498 and 499 
of the Criminal Code." 

(3) The following is added to Section 588 of the Civil 
Procedure Code (Code judiciaire): 

" (xii) applications under Section 73  of the Law on Trade 
Practices." 

76. — The following are repealed as of the date of entry 
into force of this Law: 

(i) the Law on Public Sales at Retail of New Products, of 
May 20, 1846, as amended by the Laws of March 29, 
1929, and August 16, 1932, by Ordinance No. 64 of 
November 30, 1939, confirmed by the Law of June 16, 
1947, and by Section 109 of Section 3 of the Annex to 
the Civil Procedure Code (Code judiciaire); 

(ii) the Law on the Posting of Retail Selling Prices of Goods 
or Produce of Vital Necessity used for Food, Clothing, 
Heating and Lighting of July 30, 1923; 

(iii) Ordinance No. 55 of December 23, 1934, protecting 
producers, traders and consumers against certain pro- 
cedures likely to impair the normal conditions of com- 
petition; 

(iv) Ordinance No. 121 of February 26, 1935, protecting 
traders and consumers against certain procedures in 
the retail sale of unused merchandise, as amended by 
the Law of December 28, 1957; 

(v) the Law of February 9, 1960, enabling the King to 
control the use of the denominations under which 
merchandise is marketed; 

(vi) Section 575 of the Civil Procedure Code (Code judi- 
ciaire). 

77. — The following are repealed as from one year after 
the publication of this Law in the Moniteur belge1: 

(i) Ordinance No. 61 of January 13, 1935, restricting and 
controlling sales with bonuses, as amended by Ordi- 
nances No. 154 of March 18, 1935, No. 186 of June 30, 
1935, and No. 294 of March 30, 1936; 

(ii) the Ordinance of November 12, 1935, on the imple- 
mentation of Section 4 of the Ordinance of January 13, 
1935, restricting and controlling sales with bonuses; 

(iii) the Ordinance of November 12, 1935, organizing mea- 
sures of supervision for the application of the ordi- 
nances restricting and controlling sales with bonuses; 

1 The Law was published in the Moniteur belge of July 30, 1971. 

(iv) the Ordinance of November 4, 1955, prohibiting the 
offering of bonuses for the purchase of farinaceous 
food pastes. 

78. — Ordinance No. 188 of July 27, 1935, on the posting 
of prices in establishments providing accommodation or meals 
shall be repealed, on a date to be determined by the King, in 
an ordinance issued on this subject for the implementation 
of Section 3(i) of this Law. 

79. — Regulations which are not contrary to this Law 
shall remain in force until they are repealed or replaced by 
such decrees as may be issued for the implementation of this 
Law. 

Chapter VIII — Final Provisions 

80. — This Law shall enter into force thirty days after its 
publication in the Moniteur belge 2, with the exception of the 
provisions of Chapter II, Part 5, which shall enter into force 
one year after that date. 

However, as from the entry into force of this Law, the 
persons referred to in Section 40 may request prior registra- 
tion as provided for in that Section. 

81. — Persons who have issued vouchers under the ordi- 
nances referred to in Section 77 shall honor those vouchers 
for one year after the entry into force of Chapter II, Part 5. 

82. — The King shall exercise the powers vested in Him 
by Chapter II of this Law, on a joint proposal by the Ministers 
with responsibility for economic affairs and for the middle 
classes. 

When the measures to be taken under this Law concern 
products or services which, in the spheres to which Chapter I 
or II relates, are regulated or likely to be regulated by Min- 
isters other than the Minister with responsibility for economic 
affairs, the measures shall contain a reference in their pre- 
ambles to the agreement of the Ministers concerned. If the 
case should arise, such measures shall be proposed jointly by 
the Ministers concerned and be carried out by them in joint 
agreement, each Minister acting within his sphere of interest. 

The same shall apply when, in the spheres to which Chap- 
ter I or II relates, measures to be taken on the initiative of 
Ministers other than the Minister with responsibility for 
economic affairs concern products or services regulated or 
likely to be regulated in implementation of this Law. 

2 The Law was published in the Moniteur belge of July 30, 1971. 
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GERMANY (Federal Republic) 

Law Against Unfair Competition 
(of June 7, 1909, as amended) * 

[General Provision] 1 

1. •— Any person who, in the course of business activity 
for purposes of competition, commits acts contrary to honest 
practices, may be enjoined from these acts and held liable for 
damages. 

[Agriculture] 

2. — For the purposes of this Law, the term goods 
includes agricultural products, and the term commercial ser- 
vices and interests includes agricultural services and 
interests. 

[Deceptive Advertising] 

3. — Any person who, in the course of business activity 
for purposes of competition, makes deceptive statements con- 
cerning business matters, in particular concerning the nature, 
the origin, the manner of manufacture, or the pricing of indi- 
vidual goods or commercial services or of the offer as a 
whole, concerning price lists, the manner or the source of 
acquisition of goods, concerning the possession of awards, 
concerning the occasion or purpose of the sale, or concerning 
the size of the available stock may be enjoined from making 
such statements. 

[Penal Sanctions] 

4. — (1) Any person who, with the intention of giving 
the impression of an especially favorable offer, makes state- 
ments which he knows to be false and which are capable of 
deceiving, in public announcements or in communications 
intended for a larger circle of persons, concerning business 
matters, in particular concerning the nature, the origin, the 
manner of manufacture, or the pricing of goods or commer- 
cial services, concerning the manner or source of acquisition 
of goods, concerning the possession of awards, concerning the 
occasion or purpose of the sale, or concerning the size of the 
available stock, shall be liable to imprisonment for a term not 
exceeding one year and to a fine, or to either of these 
penalties. 

(2) If the false statements indicated in subsection (1) are 
made in a business enterprise by an employee or an agent, the 
proprietor or director of the business enterprise shall be li- 
able to punishment, together with the employee or the agent, 
if the act occurred with his knowledge. 

[Generic Names — Pictorial Representations] 

5. — (1) Sections 3 and 4 shall not apply to the use of 
names which in the course of business activity serve to denom- 
inate certain goods or commercial services and which are 
not intended to indicate origin. 

(2) For the purposes of Sections 3 and 4, pictorial repre- 
sentations and other devices which are calculated and suited 

* Most recently amended through the Law of June 23, 1970 (Bundes- 
gesetzblatt I. p. 805). 

1 These titles do not form part of the official text of the Law. 

to  replace  the  statements  referred  to,  shall be  considered 
equivalent to such statements. 

[Sale of Goods from Bankruptcy Estate] 

6. — (1) If, in public announcements or in communi- 
cations which are intended for a larger circle of persons, the 
sale of goods originally belonging to the estate of a bankrupt 
is advertised, where the goods are no longer a part of this 
estate, every reference to the fact that the goods originated in 
the estate of a bankrupt is forbidden. 

(2) Persons infringing this provision shall be liable to a 
fine not exceeding five hundred German marks or to impris- 
onment not exceeding six weeks. 

[Advertising Direct Sales] 

6a. — (1) Any person who, in the course of business ac- 
tivity with the end consumer, in connection with the sale of 
goods, refers to his capacity as producer may be enjoined 
from this practice unless he: 

(i) sells exclusively to the end consumer, or 
(ii) sells to the end consumer, at the same price charged to 

his wholesalers or retailers or commercial users, or 
(iii) unmistakably refers to the fact that the prices of sale 

to the end consumer are higher than the prices to the 
wholesaler or retailer or commercial user, or this fact is 
otherwise evident to the end consumer. 

(2) Any person who, in the course of business activity 
with the end consumer, in connection with the sale of goods, 
refers to his capacity as wholesaler in the sale of goods, may 
be enjoined from this practice, unless he predominantly sup- 
plies only retailers or commercial users and the conditions of 
subsection (1) (ii) or (iii) are met. 

[Purchase Authorizations] 

6b. — Any person who, in the course of business activity 
for purposes of competition, issues authorization cards, iden- 
tity cards, or other documents for the procurement of goods 
to the end consumer, or sells goods upon presentation of such 
documents, may be enjoined from this practice unless the 
documents authorize purchases only for a single visit and are 
separately issued for each shopping visit. 

[Liquidation Sales] 

7. — (1) Public announcements, or communications in- 
tended for a larger circle of persons, which advertise a liqui- 
dation sale shall be permissible only where the reason for the 
sale is to be found in: 

(a) the dissolution of the entire business, or 
(b) the dissolution of a branch outlet of the business, or 
(c) the discontinuance of individual classes of goods. 

(2) Advertisements for a liquidation sale must state 
which of the reasons listed in subsection (l)(a) to (c) is appli- 
cable for the liquidation sale. Where (c) is applicable, the 
class of goods which is being liquidated must be stated. 

(3) Subsection (2) shall also apply to advertisements 
which, without making use of the term liquidation sale, refer 
to a sale of the type referred to in subsection (1). 
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[Clearance Sales] 

7a. — Any person who, in public announcements or in 
communications which are intended for a larger circle of per- 
sons, advertises a sale for the purpose of clearing out a cer- 
tain stock of goods, must state in the advertisement the 
reason for the sale. If the sale applies only to individual 
classes of goods handled by the business, the advertisement 
must also state the classes of goods to which the sale applies. 

[Procedure for Liquidation or Clearance Sales] 

7b. — (1) Notice of a sale falling within the provisions 
of Section 7 or 7a must, prior to its announcement, be given 
to an office to be designated by the higher administrative 
authority within a period to be specified by that authority. 
The notice shall be accompanied by a list of the goods to be 
sold indicating their type, nature and quantity. The higher ad- 
ministrative authority may require such list to be renewed in 
the event that the sale is not concluded within a certain 
period. The notice must contain the statements required by 
Sections 7(2) and (3), and 7a, and state the beginning date, 
the expected concluding date, and the locality of the sale. At 
the request of the office where notice is to be given, docu- 
mented factual evidence of the reason for the sale shall be 
produced. 

(2) The higher administrative authority may promulgate 
further rules in implementation of the foregoing provisions. 
In addition, the authority may issue regulations on the 
duration of sales. It may prohibit sales which extend beyond 
the permitted time period, which are illegal under the pro- 
visions of Section 7(1), or which, in the case of Section 7a, in 
the view of the trade, are not justified by the reason given. 
Before issuing orders, it must give hearing to the competent 
official representative bodies of trade, craft, and industry. 

(3) Anybody may inspect the notice. In addition to the 
competent administrative authorities, the information 
submitted may be verified by the officially appointed agents 
of the official representative bodies of trade, craft, and 
industry. 

[Period of Abstention] 

7c. — (1) After termination of a liquidation sale (Sec- 
tion 7), the business proprietor, his spouse, and their close rel- 
atives may neither continue the business establishment, or 
the part thereof whose dissolution was advertised, nor begin 
business, in the community where the sale took place, in the 
same classes of goods. It shall be considered equivalent to 
continuing the business establishment or to beginning one's 
own business when the business proprietor, his spouse, or 
their close relatives, for the purpose of avoiding the provision 
of the first sentence, directly or indirectly participate in the 
business of another. Anyone with a controlling economic inter- 
est in a business company that is a separate legal person, or 
who has decisive influence on the managing of its business, 
shall also be considered a business proprietor. Close relatives 
are those in descendant or ascendant relationship, and full 
and half brothers or sisters as well as their spouses. 

(2) After commencement of a liquidation sale, persons 
other than those named in subsection (1) are also forbidden 
from beginning business with goods from the enterprise 
which conducted the liquidation sale in the same or in imme- 
diately neighboring premises. 

(3) If the sale of the inventory of a dependent branch 
outlet is advertised because of dissolution according to Sec- 
tion 7a, no new sales branch of the same business establish- 
ment may be established in the same community within a year 
after the conclusion of the sale. 

(4) The Reichs-Economic Minister2 may determine that 
bordering communities are a single community within the 
meaning of subsections (1) and (3). 

(5) The higher administrative authority may permit 
exceptions to the prohibitions of subsections (1), (2), and (3) 
after granting a hearing to the competent official representa- 
tive bodies of trade, craft, and industry. 

[Goods Especially Procured for a Liquidation Sale — 
Penal Sanctions] 

8. — Imprisonment not exceeding one year and a fine, or 
either of these penalties, shall be imposed on anyone: 

(i) who, after advertising a liquidation sale  (Section 7(1) 
to (3)) or a sale according to Section 7a, places on sale 
goods which have been procured solely for such a sale 
(" Vorschieben " or " Nachschieben " of goods) ; 

(ii) who infringes the provisions of Section 7c, (1) to (3). 

[Season-Ending Sales] 

9. — Sections 7a, 7b and 8 shall not apply to sales which, 
by reason of a general authorization, occur at the close of a 
buying season. The authorization may be issued by the 
Reichs-Economic Minister or an office designated by him. In 
so doing, rules may be promulgated concerning number, date, 
and duration of such sales, concerning the manner of their 
advertisement, and concerning the goods that may be inclu- 
ded. In addition, the placing on sale of goods especially pro- 
cured for these sales (Section 8(i)) may be forbidden or 
limited. If no use is made of this power by the Reichs-Eco- 
nomic Minister or the office designated by him, the higher ad- 
ministrative authority may issue the authorization and the 
more detailed rules after granting a hearing to the competent 
official representative bodies of trade, craft, and industry. 

[Special Sales] 

9a. — The Reichs-Economic Minister may issue rules for 
the regulation of sales of special types which are not subject 
to the provisions of Sections 7 to 9. The rules shall be pub- 
lished in the Bundesanzeiger. 

[Penalties] 

10. — A fine not exceeding five hundred German marks 
or imprisonment not exceeding six weeks shall be imposed on 
anyone: 

2 All language printed in italics, although still a part of the official 
text of the Law, has been subject to modification by subsequent constitu- 
tional and legislative developments. 
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(i) who fails to give the information required by Sec- 
tions 7(2) and (3) and 7a in advertisements of a liquida- 
tion sale or a sale under Section 7a; 

(ii) who infringes the provisions of Section 7b or the regu- 
lations issued pursuant thereto or, in observing the pro- 
visions or regulations, makes false statements; 

(iii) who infringes the rules issued pursuant to Section 9 by 
the Reichs-Economic Minister, by the office designated 
by him, or by the higher administrative authority; 

(iv) who infringes the rules issued pursuant to Section 9a by 
the Reichs-Economic Minister. 

[Units of Sale] 

11. — (1) By resolution of the Bundesrat it may be de- 
termined that certain goods in retail trade may be commer- 
cially sold or offered for sale only in prescribed units of 
number, volume, or weight, or with a notice to be affixed to 
the goods themselves or to their packaging stating number, 
volume, weight, the place of production or the place of origin 
of the goods. 

(2) For retail trade in beer, in bottles or mugs, a state- 
ment of the volume, with fixed allowance for error within 
appropriate tolerances, may be required. 

(3) The determinations issued through resolution of the 
Bundesrat shall be published in the Bundesgesetzblatt and 
presented to the Reichstag immediately or at its next session. 

(4) Persons infringing the determinations of the Bundes- 
rat shall be liable to a fine not exceeding five hundred Ger- 
man marks or to imprisonment not exceeding six weeks. 

[Corruption of Employees] 

12. — (1) Imprisonment not exceeding one year and a 
fine, or either of these penalties shall, provided that a more 
severe punishment is not prescribed by other provisions, be 
imposed on anyone who, in the course of business activity and 
for purposes of competition, offers, promises, or awards 
presents or other advantages to an employee or agent of a- 
commercial enterprise in order to obtain for himself or for a 
third party, by means of unfair acts on the part of the 
employee or agent, a preference in the acquisition of goods or 
commercial services. 

(2) The same penalty shall be imposed upon an employee 
or agent of a commercial enterprise who, in the course of 
business activity, solicits, allows to be promised to him or 
accepts presents or other advantages for which he is to pro- 
cure for another by means of unfair acts a preference in com- 
petition in the acquisition of goods or commercial services. 

(3) In the judgment, the advantage received or its value 
shall be declared forfeited to the State. 

[Right of Complaint of Businessmen and Commercial 
or Consumer Associations] 

13. — (1) In cases falling within Sections 1, 3, 6a, and 
6b, the claim for injunctive relief may be made by any busi- 
nessman who produces or markets goods or services of the 
same or similar type, or by associations for the promotion of 
commercial interests,  provided  that  the  associations  them- 

selves are competent to file complaints in civil disputes. Such 
businessmen and associations may also bring suit to enjoin 
anyone violating Section 6, 8, 10, 11, or 12. 

(la) In cases falling within Sections 3, 6, 6a, 6b, 7(1), and 
11, the claim for injunctive relief may also be made by 
associations whose chartered purposes include the promotion 
of consumer interests through information and advice provid- 
ed that the associations themselves are competent to file 
complaints in civil disputes. The same shall apply to cases fall- 
ing within Section 1 provided that the action concerns decep- 
tive statements about goods or commercial services or some 
other act for purposes of competition through which essential 
interests of the consumer are affected. 

(2) Liability for damages arising from violations shall be 
incurred by: 

(i) anyone, in cases falling under Section 3, who knew or 
should have known that the statements made by him 
were deceptive; a claim for damages may be brought 
against editors, publishers, printers or distributors of 
periodic publications only when they knew that the 
statement made by them was deceptive; 

(ii) anyone who intentionally or negligently infringes Sec- 
tion 6, 6a, 6b, 8, 10, 11, or 12. 

(3) Where acts which are unlawful under Section 1, 3, 6, 
6a, 6b, 8, 10, 11, or 12 are committed in a business enterprise 
by an employee or agent, the claim for injunctive relief may 
also be made against the owner of the business. 

[Disp ar agement] 

14. — (1) Any person who, for purposes of competition, 
alleges or circulates facts concerning the business of another, 
concerning the person of the proprietor or the director of the 
business, concerning the goods or commercial services of 
another, which are capable of damaging the operation of busi- 
ness or the credit of the proprietor, shall be liable to the in- 
jured party for damage caused provided that the truth of the 
facts is not proved. The injured party may also bring suit for 
an injunction prohibiting the allegation or circulation of the 
facts. 

(2) Where a confidential communication is involved in 
which the publisher or recipient has a legitimate interest, the 
claim for injunctive relief shall be allowed only if the facts 
alleged or circulated are untrue. The claim for damages may 
be made only if the party making the communication knew or 
should have known that the facts were false. 

(3) Section 13(3) shall apply mutatis mutandis. 

[Penal Sanctions against Disparagement] 

15. — (1) Anyone who, against his better knowledge, 
alleges or circulates untrue facts concerning the business of 
another, concerning the person of the proprietor or the direc- 
tor of the business, concerning the goods or commercial 
services of another, which are capable of damaging the 
operation of business, shall be liable to imprisonment not 
exceeding one year and to a fine or to either of these penalties. 
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(2) If the facts indicated in subsection (1) are alleged or 
circulated in a business enterprise by an employee or agent, 
the proprietor of the business shall be liable to punishment 
together with the employee or agent if the act was committed 
with his knowledge. 

[Protection of Trade Names] 

16. — (1) Anyone who, in the course of business, makes 
use of a name, a firm name, or the special designation of a 
business establishment or of a commercial enterprise, or of a 
printed work, in a manner capable of causing confusion with 
the name, firm name, or special designation legitimately used 
by another, may be enjoined from such use by the latter. 

(2) The user shall be liable to the injured party for dam- 
ages if he knew or should have known that the misuse was 
capable of causing confusion. 

(3) Business symbols and other devices intended to distin- 
guish one business from another which are considered within 
the trade concerned as the distinctive sign of the business 
establishment shall be equivalent to the special designation of 
a business establishment. These provisions shall not apply to 
the protection of trademarks and the presentation of prod- 
ucts (Sections 1 and 15 of the Law on the Protection of 
Trademarks of May 12, 1894, Reichsgesetzblatt, p. 441) 3. 

(4) Section 13(3) shall apply mutatis mutandis. 

[Disclosure of Trade or Industrial Secrets] 

17. — (1) A punishment of imprisonment not exceeding 
three years and a fine, or either of these penalties, shall be 
imposed upon any employee, workman, or apprentice of a 
business enterprise who during the term of his employment 
relationship, without authorization, communicates to a third 
party a trade or industrial secret that has been confided to 
him or made available to him by virtue of his employment 
relationship, if he does so for purposes of competition or for 
personal gain or with the intention of damaging the proprietor 
of the business. 

(2) The same punishment shall be imposed upon anyone 
who makes unauthorized use of or communicates to a third 
party, for purposes of competition or for personal gain, a 
trade or industrial secret if his knowledge of it has been 
gained through one of the communications designated in sub- 
section (1) or through his own acts in violation of the law or 
honest practices. 

(3) If the perpetrator knows at the time of communica- 
tion that the secret is to be used in a foreign country, or if he 
himself makes use of it in a foreign country, he may be sen- 
tenced to imprisonment not exceeding five years. 

(4) The provisions of subsections (1) to (3) shall also 
apply where the recipient of the communication, without the 
knowledge of the perpetrator, already knows the secret or has 
authorized access to it. 

3 Sections 1 and 25 of the existing Trademark Law. 

[Improper Use of Technical Papers] 

18. — A punishment of imprisonment not exceeding two 
years and a fine, or either of these penalties, shall be imposed 
upon anyone who, for purposes of competition or for person- 
al gain, makes unauthorized use of or communicates to third 
parties, models or instructions of a technical nature, in parti- 
cular, drawings, prototypes, patterns, cuts, or recipes, that 
have been confided to him in the course of business. Sec- 
tion  17(4) shall apply mutatis mutandis. 

[Damage Liability] 

19. — Infringements of the provisions of Sections 17 and 
18 shall also result in liability for damage caused thereby. 
Where there is more than one party they shall be jointly and 
severally liable. 

[Inducement or Offer to Infringe] 

20. — (1) Anyone who, for purposes of competition or 
for personal gain, attempts to induce another to infringe 
Section 17 or 18 or accepts the offer of another to commit 
such infringement, shall be liable to imprisonment not 
exceeding two years or to a fine. 

(2) The same punishment shall apply to anyone who, for 
purposes of competition or for personal gain, offers to com- 
mit acts in violation of Section 17 or 18, or declares himself 
ready to commit such acts at the behest of another. 

[Domestic Businesses — Criminal Provisions] 

20a. — Section 4(2)(i) of the Criminal Code for the Ger- 
man Reich* shall apply to infringements of Sections 17, 18 
and 20 when the action was directed against a secret of a do- 
mestic business or enterprise. 

[Limitation Period] 

21. — (1) The claims for injunctive or damage relief 
prescribed in this Law shall be barred after six months from 
the time the person entitled to a claim obtained knowledge of 
the act and the identity of the party liable, or, irrespective of 
this knowledge, after three years from the commission of the 
act. 

(2) In the case of claims for relief by way of damages, the 
limitation period shall not begin to run until the time when 
the damage accrued. 

[Initiating a Criminal Complaint — Procedures] 

22. — (1) With the exception of cases arising under Sec- 
tion 4, 6, 10, or 11, criminal prosecution shall be instituted 
only upon complaint. In cases arising under Section 8 or 12, 
any of the businesses or associations designated in Section 
13(1) may file a complaint. 

(2) A complaint may be withdrawn. 

(3) In addition to the injured party (Section 374(1) (vii) 
of the Criminal Procedure Code), any of the businessmen or 
associations designated in Section 13(1) may bring a private 

4 Sections 3 and 4 (3)(v) of the existing German Criminal Code. 
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criminal action5 based on activity punishable under Sec- 
tion 4 as well as on activity which may be prosecuted only 
upon complaint (Sections 8 and 12). 

[Publication of Judgment] 

23. — (1) At the time that sentence is passed in cases 
falling within Section 15, the injured party shall be autho- 
rized to publish the judgment within a certain period at the 
expense of the guilty party. 

(2) The successful party in a suit for injunctive relief 
based on one of the provisions of this Law may be granted au- 
thorization in the judgment to publish the operative part of 
the judgment within a certain period at the expense of the 
losing party. 

(3) The nature of the publication shall be determined in 
the judgment. 

[Reduction of Litigation Costs] 

23a. — (1) If a party to a civil dispute in which a com- 
plaint was filed under this Law presents a credible showing 
that the payment of costs calculated according to the full 
amount in controversy would substantially endanger his 
economic position, the court may, pursuant to a motion by 
such party, direct that the obligation of this party to pay 
court costs be measured by an amount in controversy that is 
adjusted according to said party's economic position. The 
court may make its order contingent on the fact that the 
party also makes a credible showing that the costs of the legal 
dispute to be borne by it will not be directly or indirectly 
paid by a third party. The effect of the order shall also be 
that the benefitted party pay the fees of his attorney based 
only on such portion of the amount in controversy. To the 
extent that this party is charged with court costs or assumes 
these costs, the court fees paid by the opposing party and the 
fees of his attorney must be reimbursed by this party based 
only on such portion of the amount in controversy. To the 
extent that the opposing party is obligated to pay or assumes 
the out-of-court costs, the attorney for the benefitted party 
may recover his fees from the opposing party based on the 
amount in controversy applicable to the latter. 

(2) A motion pursuant to subsection (1) may be read into 
the record before the clerk of the court.. It shall be made 
prior to the trial on the merits. Subsequent to this time, it 
shall be valid only if the agreed or court-determined amount 
in controversy is thereafter increased by the court. Prior to a 
decision on the motion, the opposing party must be heard. 

[Jurisdiction] 

24. — (1) Jurisdiction for actions brought under this 
Law shall lie with the court in whose district the defendant 
has the headquarters of his business or, in the absence 
thereof, his domicile. For parties who have neither a business 
headquarters nor a domicile in the country, the court in the 
place of their domestic residence shall have jurisdiction. 

5 A   criminal   complaint  which   may   be  brought  by   the   individual 
without the consent of the state criminal authorities. 

(2) Additionally, only the court in the district where the 
act was committed shall have jurisdiction for complaints 
brought under this Law. 

[Preliminary Injunctions] 

25. — To preserve the rights to an injunction set forth in 
this Law, preliminary injunctions may be issued, even when the 
conditions set forth in Sections 935 and 940 of the Civil Pro- 
cedure Code are not fulfilled. 

[Additional Compensation] 

26. — In addition to any punishment decreed pursuant 
to this Law, a compensation to the injured party in an amount 
not to exceed ten thousand marks may be granted upon his 
application. Any of the parties liable for this compensation 
shall be jointly and severally liable. When granted, such com- 
pensation shall operate to preclude further claims for 
damages. 

[Venue] 

27. — (1) Civil disputes in which the suit presents a 
claim based on this Law, shall be assigned, in so far as the 
Landgerichte (district courts) have jurisdiction as the courts 
of the first instance, to the commercial chambers of these 
courts. 

(2) The governments of the Länder (States) are empow- 
ered to establish by regulation for those districts which have 
several Landgerichte (district courts), one such court as the 
court for competition disputes when this serves the admini- 
stration of justice for competition matters, in particular, to 
assure uniform judicial decisions. The state governments 
may delegate this authority to their respective authorities for 
judicial administration. 

(3) The parties may be represented before the court for 
competition disputes also by attorneys who have been 
admitted to practice before the court which, in the absence of 
the regulation in subsection (1), would have jurisdiction over 
the complaint. The same shall apply to representation before 
the court of appeal. 

(4) The additional costs arising for a party as the result 
of representation pursuant to subsection (3) by an attorney 
not admitted to practice before the trial or appeal court may 
not be recovered. 

[Mediation Boards] 

27a. —  (1)   The governments   of   the   Länder   (States) 
shall set up mediation boards at the Chambers of Industry 
and Commerce for settling competition disputes in the busi- 
ness economy. 

(2) The mediation boards shall be staffed by a lawyer 
qualified as a judge under the Judiciary Act6, as chairman, 
and at least two expert businessmen as additional members. 
The chairman should be experienced in the area of competition 
law. The additional members shall be appointed by the chair- 
man for each dispute from a list of members to be compiled 
yearly for the calendar year. The appointment should be 
made with the consent of the parties, Sections 41 to 43 and 

6 See Section 5 of the existing Act Concerning Judges. 
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44(2) to (4) of the Civil Procedure Code shall apply mutatis 
mutandis to the exclusion or rejection of members of the me- 
diation board. The Landgericht (district court) (chamber for I 
commercial matters, or, if such is lacking, the civil chamber) 
with jurisdiction at the seat of the mediation board, shall rule 
on petitions for rejection. 

(3) Where civil disputes under Section 13 are involved, 
the mediation board may be petitioned by each party to pro- 
vide for an exchange of views on the dispute with the oppos- 
ing party to the extent that the competitive acts in question 
relate to business dealings with the end consumer. In other 
civil disputes under Section 13, the mediation board may be 
petitioned if the opposing party agrees. 

(4) In determining the jurisdiction of the mediation 
board, Section 24 shall apply mutatis mutandis. 

(5) The chairman of the mediation board may order the 
personal appearance of the parties. The mediation board may 
order a penalty in the form of a fine for violation of an order 
against a party absent without excuse. Immediate appeal, 
pursuant to the provisions of the Civil Procedure Code, to the 
Landgericht (district court) (chamber for commercial mat- 
ters, or, if such is lacking, the civil chamber) with jurisdic- 
tion at the seat of the mediation board shall lie against an 
order for personal appearance and a determination of a 
penalty. 

(6) The mediation board must strive for an amicable set- 
tlement. It may make a written settlement proposal with 
attached reasoning. The settlement proposal and the reason- 
ing given may be published only with the approval of the 
parties. 

(7) If a settlement is reached, it must be entered in a 
separate document and, under the date on which it was 
reached, be signed by the members of the mediation board 
who took part in the proceeding as well as by the parties. 
The settlement reached before the mediation board shall be 
enforceable; Section 797a of the Civil Procedure Code shall 
apply mutatis mutandis. 

(8) The mediation board may refuse to initiate settlement 
negotiations if it believes the claim which has been filed is 
obviously without basis or that it is without jurisdiction. 

(9) On a petition to the mediation board, the running of 
the limitation period shall be interrupted in the same manner 
as when a complaint is filed. The interruption shall last until 
the completion of proceedings before the mediation board. If 
a settlement is not reached, the mediation board must deter- 
mine the time at which the proceedings are ended. The 
chairman must notify the parties of this. If the petition to the 
mediation board is withdrawn, the interruption of the period 
of limitations shall be considered not to have taken place.' 

(10) If a complaint is filed in a legal dispute of the type 
described in subsection (3), first sentence, without any prior 
petition to the mediation board, the court may, pursuant to a 
motion and establishing a new date for continuing the 
proceedings, commission the parties to petition the mediation 
board to seek an amicable settlement prior to this new date. 
In proceedings concerning a motion for the issuance of a 
preliminary injunction, such order may be made only if the 
opposing party consents. Subsection (8) shall not be appli- 
cable. If a proceeding is pending before the mediation board, 
a complaint filed by the opposing party, subsequent to the 
petition for mediation, for a declaratory judgment that the 
claims asserted are not valid shall not be permissible. 

(11) The governments of the Länder (States) are 
authorized to issue regulations necessary for the execution of 
the foregoing provisions and the organization of the 
proceedings before the mediation board, in particular, con- 
cerning the supervision of the mediation board, concerning its 
membership, granting adequate proportional participation on 
the board by businessmen not members of Chambers of 
Industry and Commerce (Section 2(2) to (6) of the Act for 
the Temporary Regulation of the Law of Chambers of 
Industry and Commerce of December 18, 1956, Bundesgesetz- 
blatt I, p. 920), and the enforcement of procedural penalties 
as well as determinations concerning the assessment of fees 
by the mediation board. 

[Protection — Reciprocity] 

28. — Anyone lacking a principal business headquarters 
in Germany may claim protection pursuant to this Law only 
if, according to a publication inserted in the Bundesgesetz- 
blatt, German businessmen enjoy a corresponding protection 
in the country where such principal business headquarters are 
located. 

[Higher Administrative Authorities] 

29. — The central authorities in each of the federal 
States7 shall determine which authority in their federal 
State shall be considered to constitute the higher adminis- 
trative authority within the meaning of this Law. 

[Entry Into Force] 

30. — (1) This Law shall enter into force on October 1, 
1909. 

(2) At the same time, the Law on the Repression of Unfair 
Competition of May 27, 1896 (Reichsgesetzblatt, p. 145) shall 
cease to be in force. 

7 Since 1948, this decision is made by the " Länder.'' 
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LETTERS FROM CORRESPONDENTS 

Letter from Belgium 
By Antoine BRAUN 

Attorney-at-Law, Brussels Court of Appeal 

I. Legislation 

Since my last " Letter "' there has been new legislation 
in the fields of trademarks and unfair competition, which is 
worth special mention. 

A. Trademarks 

The Uniform Benelux Trademark Law of March 19, 
19622 entered into force on January 1, 1971. I have recently 
commented on the provisions for the protection of the 
acquired rights of foreigners 3. 

B. Patents 

The Law of June 30, 1969 4 approved the Hague Agree- 
ment of June 6, 1947, establishing the International Patent 
Institute, as revised at The Hague on February 16, 1961. The 
Hague Act entered into force for seven States, including 
Belgium, on December 30, 1971. 

C. Unfair Competition 

On August 29, 1971, the Law on Trade Practices, of July 
14, 1971 3 came into force. 

The Law is the cumulation of seven years' work on the co- 
dification and adaptation to present circumstances of the 
rules on certain forms of distribution and sales promotion. 

The legislation was designed to achieve an overall solution 
and, as is indicated in the exposé des motifs, the principles on 
which this new set of rules should be based can be described 
as follows : 

" Trade is an activity which should be carried on dynamically, in a 
climate of freedom. To raise artificial obstacles against the normal devel- 
opment of competition is therefore out of the question. But freedom of 
trade should not be allowed to degenerate into a state of anarchy. True 
freedom should be exercised within the limits of fair competition, which 
in fact are very broad. Naturally, these limits are determined by the reci- 
procal rights of competitors and consumers. Whenever these rights are 
abused, it is the duty of the authorities to restore the balance which has 
been upset and to provide means of enforcement while respecting the 
individual rights of the defendant." 

The new legislation thus recognizes the evolution of the 
right of competition, now understood as ensuring not only 
freedom but also equality in competition 6. 

Chapter I deals with trade information, particularly with 
respect to the indication of prices and quantities and the 
naming and composition of goods. It tends to recognize the 

1 Industrial Property, 1968, p. 230. 
2 Ibid., 1969, p. 307. 
3 Ibid., 1971, p. 210. 
4 Moniteur belge, November 28, 1969. 
5 See p. 39 above. 
6 See Rotondi, " L'évolution de la réglementation de la concurrence 

et l'expérience des Etats-Unis (de la liberté de la concurrence à l'égalité 
dans la concurrence)," Mélanges Dabin, II, Brussels, 1963, p. 837. 

basic principles of professional ethics with regard to adverti- 
sing and provides an action for an injunction if those prin- 
ciples are infringed. This action may be instituted not only by 
the Public Prosecutor in the public interest and by com- 
petitors, but also by consumers' associations. 

Part 4 of Chapter I introduces the protection of appella- 
tions of origin; it is gratifying that this gap in our legislation 
has now been filled. 

Chapter II sets forth the conditions which regulate certain 
trade practices in order to safeguard fair competition. These 
practices include sales at a loss, liquidation sales, clearance 
sales, public sales, " chain " sales, and itinerant sales, as well 
as sales with bonuses. The new Law will not enter into force 
in respect of the last-mentioned sales method until July 30, 
1972. 

As is pointed out in the exposé des motifs, the solutions 
proposed are delicately balanced. They are designed to 
protect the interests of producers, distributors and consumers 
and to check abuse without thereby restricting trade usages 
and trade promotion possibilities. 

The new Law has a very interesting feature in that 
persons who infringe the trade regulations are not immedi- 
ately liable to prosecution. There is first a procedure entailing 
a warning and an injunction on the part of the President of 
the Commercial Court. (There is however an exception in the 
case of some clearly specified acts, such as issuing false 
certificates, falsely stating prices or quantities and " snow- 
ball " sales 7, which are made criminal from the outset.) 

Chapter III concerns acts of unfair competition in the 
traditional sense of the word, as distinguished from acts of 
unlawful competition. 

The action for an injunction is no longer restricted to 
competitors in a horizontal relationship to the defendant, but 
is also available to businessmen and traders at different 
competitive levels as well as to interested professional 
groups. What the Law does, in fact, is to protect persons not 
simply against attacks upon their " competitive capacity, " 
which was the central feature of the former Ordinance of 
1934, but against attacks upon their " professional interests " 
(Section 54), which is a broader concept. 

The Law also applies to acts which are at the same time 
the object of other provisions in the criminal law. The Law 
has thus come down in favor of some comparatively recent 
court decisions which admitted that the same act might be the 
object either of criminal proceedings or of an action for an 
injunction 8. 

Under Section 56, on the other hand, certain acts of 
infringement remain outside the scope of the Law; they are 

7 The sale of an article at a reduced price on condition that the 
purchaser find other clients for the vendor is an example of a "snowball" 
sale (Editor's Note). 

8 Brussels Court of Appeal, March 13, 1964, Journal des tribunaux, 
May 24, 1964. 
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those which are made criminal by the special laws on patents, 
trademarks, industrial designs and copyright. The same 
applies to acts which are unfair only in that they constitute a 
breach of contract. 

D. Common Legislation 

Law of October 10, 1967 containing the Civil Procedure 
Code9. The full entry into force, on November 1, 1970 of 
the Civil Procedure Code (Code judiciaire) brings certain spe- 
cific provisions into the purview of this Letter. 

(a) Exclusive jurisdiction to hear proceedings for patent 
or design infringement is given to the court of the place 
where the offense is alleged to have been committed (Section 
627 (v)). Proceedings for trademark infringement are not 
affected by this provision, but are now governed by the Uni- 
form Benelux Trademark Law. 

(b) The most important innovation, introduced by Sec- 
tions 1481 to 1488 10, concerns the procedure for " seizure 
in infringement cases," commonly known as seizure following 
description (saisie-description). 

The Civil Procedure Code, introduces a uniform starting- 
point for the period within which the action on the merits 
must be instituted (failing which any seizure order made will 
become null and void). This period no longer runs from the 
date of the saisie-description as was the case under the 1854 
Patent Law, but from the date on which the expert's report is 
sent, as under the 1886 Copyright Law. In addition the period 
has been extended from eight days to one month u. 

Law of July 3, 1969, introducing the Value Added Tax 
Code, which entered in force on January 1, 197112. The 
value added tax applies to services rendered, among which is 
" the assignment or licensing of a patent, trademark, copy- 
right, industrial design or similar rights" (Section 18(1)(vii)). 

II. Case Law 

There have not been many important decisions in the 
field of industrial property rights in their strict sense. This 
Letter will therefore mention only a few points on the subject 
of patents and industrial designs. In the case of trademarks, it 
is preferable to wait two or three years, by which time it will 
be possible to discern the interpretation given to the recent 
Benelux Trademark Law. Decisions relating to unfair 
competition will however be dealt with at some length since 
they were not mentioned in the last Letter from Belgium. 

PATENTS 

The principle of patentability was the subject of a ruling 
by the Cour de cassation in a case of September 13, 1968 
concerning a suntan agent 13, which had also been the subject 
of litigation in France 14. 

8 Moniteur belge, October 31, 1967. 
10 The sections referred to were published in Industrial Property, 

1971, p. 122. 
11 Ingénieur-Conseil, 1968, p. 226. 
12 Moniteur belge, July 17, 1969. 
13 Ingénieur-Conseil, 1969, p. 165. 
14 See P. Mathély, " Letter from France," Industrial Property, 1969, 

p. 170. Cass. fr. Feb. 28, 1968, Ingénieur-Conseil, 1969, p. 159, and note 
by R. Plaisant; Paris, June 26, 1965, Jurisclasseur périodique, 1966, II, 
14 808, and note by Plaisant. 

The patentee very cleverly claimed that he had achieved a 
new application by adapting for cosmetic purposes the 
bronzing effect of D. H. A. (dihydroxyacetone), which was 
already known as an adverse side-effect of a medical product. 

The plaintiff had not even combined the D. H. A. with 
other substances, since it had an inherent bronzing property 
regardless of the quantity applied. Being devoid of industrial 
novelty and technological innovation, the product had 
commercial novelty but could not be the subject of a patent. 
According to the Cour de cassation: 

" For a technological procesB to be patentable, it is not sufficient that 
it consist in a new application of a known product whose effects are also 
known; there must be a discovery of something new, hitherto unknown, 
attributable to the inventivity of the discoverer." 

All the plaintiff had done was to use a well-known 
product according to the customary techniques of the cos- 
metics industry, without any new combination or adaptation 
and without any effects other than those precisely described 
by the authors of medical studies which he had consulted. 

The Cour de cassation held that the Brussels Court of 
Appeal could legitimately conclude, in its judgment of April 
25, 1967, that the claimed invention embodied no inventive 
idea and therefore, being devoid of originality, was not pat- 
entable. 

Section 1 of the Patent Act defines the conditions of pat- 
entability. If a patent relates to a process which does not 
meet those conditions, it must be declared null. The Cour de 
cassation has thus ruled that the list of grounds for nullity in 
Sections 24 and 25 of the 1854 Patent Law is not restrictive. 

INDUSTRIAL DESIGNS 

The Civil Court of Brussels rightly decided, on October 4, 
1966 15, that the deposit of a design in Belgium was not 
required either by Ordinance No. 91 of January 29, 1935, or 
by the Law of March 22, 1886 18. 

A foreign creator enjoyed protection under the law on the 
strength of the mere fact that he was the creator of the 
industrial design. The validity of a design deposit in the 
United Kingdom had no bearing on the status of the design in 
Belgium. 

This decision was.criticized in a note by L. van Bunnen, 
who considered that due account should be taken of the 
duration of protection in the country of origin, when the for- 
eigner is a national of a country party to the Berne Conven- 
tion, as provided for in Article 7(5) 17. 

The author, in agreement with M. Götzen18 and F. 
Gaspar 19, feels that the Cour de cassation's decision of De- 
cember 20, 195420 may be regarded as having been super- 
seded. The Lisbon Act of the Paris Convention requires Bel- 
gium, as a result of its accession on July 21, 1965, to protect 
foreign  designs   according  to   the   principles   of  the  Union, 

15 Journal des tribunaux, 1967, p. 243. 
16 It is on this Law and Ordinance that copyright protection for 

industrial designs in Belgium is based (see Thomas and Antoine Braun, 
" Letter from Belgium," Industrial Property Quarterly, 1957, No. 3) 
(Editor's Note). 

17 Journal des tribunaux, 1967, p. 247. 
!8 Ingénieur-Conseil, 1967, p. 57. 
i« Ibid., 1969, p. 255. 
2" Industrial Property Quarterly, 1957,. No. 3, p. 25. 
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thereby completely assimilating foreigners who are nationals 
of a Paris Union country to Belgian nationals. This was the 
point of view expressed in my last Letter 21, and it is satis- 
factory to see it borne, out albeit by implication in a court de- 
cision. 

UNFAIR COMPETITION 

(a) General Principles concerning Actions for Injunction 

It follows from the text of the law that professional 
associations having legal personality whatever their form are 
entitled to institute proceedings for an injunction restraining 
the commission of unlawful acts (decision of the President of 
the Brussels Commercial Court, March 1,1967) 22. 

On the other hand, an action brought by a trader against 
a professional association is not admissible, even if the asso- 
ciation is acting as the agent of its members, because the 
offending act must be not only an act of competition but also 
the work of a trader, businessman or craftsman (judgment of 
the Brussels Court of Appeal on May 27, 1968, reversing a 
decision of the President of the Brussels Commercial Court of 
January 3,1968) 23. 

Similarly, actions for injunction are not admissible when 
brought by a company in so far as they are intended to 
protect an activity outside the company's objects, since a 
company has legal personality only within the limits of its 
objects as stated in its articles of incorporation (President of 
the Brussels Commercial Court, January 3,1968) 24. 

By a decision rendered on June 27, 1968, the Brussels 
Court of Appeal upheld a decision of the President of the 
Brussels Commercial Court of May 8, 196825, ruling that, 
while the power of the judge hearing an injunction action did 
not extend to pronouncements on the scope of an agreement 
he might nevertheless, and indeed must, examine any inci- 
dental matters whose solution was essential to the settlement 
of the dispute referred to him. 

In a similar case, which also involved the conspiracy of a 
third party to procure a breach of contract, the President of 
the Brussels Commercial Court, while acknowledging his 
right to examine the validity of the contract infringed, pre- 
ferred to withhold his decision until the court hearing the 
merits of the case had decided upon the validity of the con- 
tract, since an action for rescission of the agreement was 
pending before the court (decision of December 13, 1967, 
unpublished). 

A decision of the Brussels Court of Appeal of May 16, 
1963, confirms the jurisdiction of the President of the 
Commercial Court in injunction proceedings, even when the 
act to be prohibited forms part of the obligations contracted 
between the defendant and third parties not implicated in the 
matter at issue. 

This decision was upheld by a decision of the Cour de cas- 
sation of February 18, 196526. The Court decided that the 
judge  should  issue   an  injunction  against   acts   contrary  to 

21 Industrial Property, 1968, p. 231. 
22 Jurisprudence commerciale de Bruxelles, 1968, p. 481. 
23 Ibid., 1968, p. 586. 
24 Ibid., 1968, p. 586. 
25 Ibid., 1968, p. 577. 
26 Pasicrisie, 1965, I, p. 620. 

honest practices in trade or industry without having to take 
into account the possible repercussion of the injunction on 
the performance of contractual obligations assumed in favor 
of third parties by persons with respect to whom the obli- 
gations were also unlawful. 

The jurisdiction of the judge in injunction proceedings is 
determined not by the place in which the unlawful act produ- 
ces its effects and infringes the rights of the competitor 
(since injunction proceedings are not designed to redress the 
wrongs suffered by the latter) but the place in which the act 
was committed, begun or attempted (since that is the place 
where the obligation to refrain from the act originated and 
consequently should be met). This was decided by the Pres- 
ident of the Brussels Commercial Court on June 30, 196427. 

Since injunction proceedings are intended to result in an 
order restraining the commission of the act of unfair 
competition, it is now established law that if, at the time the 
action is instituted, the offending act has ceased and there is 
no apparent risk of its recurrence, the action must be de- 
clared inadmissible (decisions of the President of the Brussels 
Commercial Court, February 17, 1966 28, and of the Cour de 
cassation, September 4,1969 29). 

If, however, the act has ceased but a risk of its recurrence 
remains, the action for an injunction may proceed (cf. 
decision of the President of the Brussels Commercial Court 
on December 20, 1967 30). 

(b) Appellations of Origin and Generic Names 

A decision of the Brussels Court of Appeal of December 
30, 1964 M, reversing a judgment of the Commercial Court of 
June 15, 1963 32, ruled that, in the absence of a legal defini- 
tion of whisky in Belgium, reference should be made to trade 
usage generally applicable on the international market. More- 
over, it would not be normal to refuse in Belgium the right 
to the name whisky when the same blend was entitled to that 
name in the United States of America. 

This is an unfortunate decision, in the author's opinion, 
as it allows the name whisky to be given to a blend of 20 % 
original distilled spirit and 80 °/o neutral alcohol. 

(c) Comparative Publicity and Disparagement 

Any act of disparagement is clearly contrary to honest 
practices in trade or industry, and several court decisions 
have confirmed this — for instance, Brussels Commercial 
Court, November 5, 196433, Brussels Court of Appeal, May 29, 
196334, finding against the author of a circular which cast 
suspicion on a certain type of insurance contract. 

However, the cases now go further and, as a general rule, 
condemn all kinds of comparative publicity, even when the 
comparisons are accurate; the reason is that no one has the 
right to expose the shortcomings and faults of his competitors 
and, if he does, he goes beyond the bounds of commercial 

27 Ingénieur-Conseil, 1965, p. 47. 
28 Jurisprudence commerciale de Bruxelles, 1966, p. 254. 
29 Ibid., 1970, p. 384. 
30 Ingénieur-Conseil, 1968, p. 286. 
31 Journal des tribunaux, 1965, p. 580. 
32 Ingénieur-Conseil, 1963, p. 402. 
33 Journal des tribunaux, 1965, p. 177. 
3* Revue générale assurance et responsabilité, 1965, No. 7529. 
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propriety. Moreover, a competitor has the right to demand 
that nothing be said about him, even the truth, in order to 
preserve his trade potential (Brussels Court of Appeal, March 
10, 196735; President of the Brussels Commercial Court, 
March 17, 1966 36). Any comparisons of the quality of rival 
goods, or even merely of their prices, are thus also unlawful 
(in this connection, see Brussels Court of Appeal, October 9, 
196337, Brussels Court of Appeal, November 2, 1966 38). 

Reference to a competitor or to his firm, merchandise or 
profits, whether or not he is designated by his name or 
trademark, is not allowed unless it is an indispensable means 
of advertising the lawful result of one's own work in an 
intelligible manner. Even in that case the reference must be 
made fairly and without ambiguity, and without accompany- 
ing indications or expressions which might discredit the name 
or trademark referred to (President of the Court of 
Turnhout, June 28,1967 M). 

(d) Limits of the Right of Imitation 

The President of the Civil Court of Charleroi, ruling on a 
commercial dispute, decided on May 30, 196740 that, as a 
general rule, the imitation of products that have fallen into 
the public domain was lawful. The case before the Court 
involved the imitation of a camping trailer which was not 
protected as an industrial design. The President added that, 
for an imitated product within the public domain to enjoy 
protection, it had to have a distinctive character, which might 
consist in its originality or repute. The imitation was lawful 
when no confusion between the products was likely, such 
confusion having to be sought in the mind of a buyer who is 
interested in the product and of average attentiveness — not 
simply a " window-shopper." 

On the other hand, the President of the Brussels 
Commercial Court decided on June 21, 1967 41, that it was 
contrary to honest practices in trade to use labels which were 
slavish imitations of those of a competitor in respect of form, 
color and wording, especially when in addition a word-form 
or sign was used which had been inspired by the word-form 
used by the competitor (the plaintiff used the word-form 
" Imperop " and the defendant " Europstyle," both with the 
representation of a map of Europe). 

In the same context, there was also a decision of the 
Brussels Court of Appeal of June 25, 1968 42, holding that 
the reproduction of a map which was not itself protected by 
copyright, for want of originality, constituted slavish 
imitation. In this case, the Court decided that, while there 
seemed to have been little inventive work on the part of the 
author of the simplified plan, the great care taken in the page- 
setting and the conscientious marking of localities, etc., 
combined to make it a valuable work with a place on the mar- 
ket; the distribution of extracts of the plan was likely to be 
detrimental to the whole. 

35 Journal des tribunaux, 1968, p. 763. 
36 Jurisprudence commerciale de Bruxelles, 1966, p. 75. 
37 Rechtskundige Weekblad, 1964-1965, column 1449. 
38 Ingénieur-Conseil, 1966, p. 221. 
39 Journal des tribunaux, 1968, p. 222. 
40 Jurisprudence commerciale de Bruxelles, 1968, p. 130 and note by 

L. de Gryse. 
41 Ingénieur-Conseil, 1967, p. 84. 
42 Ibid., 1968, p. 319. 

(e) Conspiracy to Procure a Breach of Contract 

The precedent established by the Cour de cassation on 
November 3, 1961 43 that contracts were in principle not bind- 
ing on third parties and that the act of unfair competition in 
this respect was constituted only where the third party 
knowingly conspired in a breach of contract, has now been 
followed by the lower courts. 

Thus the Liège Court of Appeal, in a case which the Cour 
de cassation had referred to it for retrial, held on March 16, 
1965 ** that a third party was liable for infringement of a 
sales monopoly only if the infringement was intentional. 

Similarly, the Brussels Court of Appeal, in a decision of 
March 13, 1964 45, ruled that a person could not be sued for 
breach of a contract to which he was not a party. His liability 
could arise only from his procurement of a breach of con- 
tract, for instance by the use of force or violence or by 
knowingly assisting one of the parties to infringe his obli- 
gations. 

The latter rule was applied in an order of the President of 
the Brussels Commercial Court, in an injunction hearing on 
May 13, 196546, who decided that a third party was guilty of 
conspiracy to procure the infringement of exclusive rights 
under an agreement when he knew that his supplier, in selling 
a product to him, was committing a breach of contract vis-à- 
vis his own supplier, and nevertheless did business with him, 
thereby aiding him in the infringement of his obligations. 
The acts of such a third party were contrary to honest prac- 
tices in trade. 

ANTI-COMPETITIVE PRACTICES 

(a) Abuse of Economic Power 

For some time now, the use by the courts of the judicial 
order, introduced by the Law Against the Abuse of Economic 
Power, of May 27, 1960, has been open to doubt. Under the 
Law, the decision as to whether an abuse of economic power 
has been committed lies exclusively with the Minister for 
Economic Affairs, on the advice of the Council for Economic 
Disputes (Conseil du contentieux économique). 

Informed commentators47 had supported the view that 
this Law should be given a literal interpretation and that the 
courts had therefore no jurisdiction in cases of abuse of eco- 
nomic power. 

The Brussels Court of Appeal, on May 16, 196348, had 
however, as a subsidiary ground for its decision, applied the 
Law of May 27, 1960, by holding that an abuse of economic 
power could constitute an act contrary to honest practices in 
trade and thus come within the Court's jurisdiction. On 
appeal, the Cour de cassation, on February 18, 196549, 
refrained from deciding the point since the ground concerned 
had been of a subsidiary nature. 

** See "Letter from Belgium," Industrial Property, 1962, p. 150 at 
p. 158. 

44 Journal des tribunaux, 1965, p. 386. 
45 Jurisprudence commerciale de Bruxelles, 1965, p. 249. 
« Ibid., 1966, p. 308. 
47 Del Marmol, La protection contre les abus de puissance économi- 

que en droit belge, 1960, p. 93; M. Götzen, Journal des tribunaux, 1963, 
p. 707. 

« Pasicrisie, 1964, II, p. 92. 
4» Ibid., 1965, I, p. 620. 
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Fortunately, the courts have arrived at what would seem 
to be a better understanding of the situation. In a decision of 
February 19, 196950 upholding a judgment of the Brussels 
Commercial Court of June 17, 1966, the Brussels Court of 
Appeal held that the judiciary would itself be committing an 
abuse of power if it substituted itself for the administrative 
authorities by deciding upon the existence or otherwise of an 
abuse of economic power in terms of the Law of May 27, 
1960. A similar decision of the Liège Commercial Court, of 
September 19, 1968 51, might also be cited. 

(b) Refusal to Sell — Boycott 

The same decision of the Brussels Court of Appeal of 
February 19, 1969, upheld the judgment of the Brussels 
Commercial Court of June 17, 1966, also on another point. 
The case concerned the refusal by whisky importers to supply 
a retailer who refused to respect the prices fixed by the 
importers. It was held that an agreement between suppliers 
imposing the selling prices on retailers, on pain of refusal to 
supply, did not constitute aggressive boycotting or other tort 

provided that the purpose of the restriction was not to 
diminish the competitive capacity of the retailers but to 
protect the importers' legitimate interests. And under the 
present state of Belgian law, price-fixing agreements and the 
measures for their enforcement were considered as being in 
the protection of legitimate interests. 

Answering a defense submission that price-fixing was 
contrary to Articles 85 and 86 of the Treaty of Bome, both 
the courts held that the agreements referred to and the 
resulting arrangements between suppliers and retailers were 
not governed by the Treaty, since they neither influenced 
importation prices nor in any way prevented parallel 
importation, and consequently had only limited effects on the 
Belgian market and none on trade between Member States. 

On the other hand, the Brussels Court of Appeal, in a 
decision of May 27, 1968, upholding on this point a decision 
of the Brussels Commercial Court of January 3, 196852, 
decided that the members of a professional organization were 
acting contrary to honest practices in trade when they used 
special agreements, which had not been approved by the 
competent authorities, to cut a competitor off from the 
normal distribution channels of his goods by preventing him 
from dealing with wholesalers. An appeal against this 
decision was dismissed by the Cour de cassation on October 9, 
1969 (decision not published). 

I would also mention under this heading a decision of 
May 22, 196453, in which the Cour de cassation held that 
publishers of weekly magazines, on account of their legiti- 
mate interest in the sale of their publications, had the right 
to agree to refuse the sale of magazines to persons who 
placed them in special binders for public use, if they found 
that such use diminished their sales. 

50 Journal des tribunaux, 1969, p. 241. 
" Ibid., 1969, p. 209. 
52 Jurisprudence commerciale de Bruxelles, 1968, III, p. 586. 
53 Rechtskundige Weekblad, 1965-1966, column 337. 

Letter from the Federal Republic of Germany 
By Professor Dr. Friedrich-Karl BEIER 
and Dr. Paul KATZENBERGER, Munich 

LEGISLATION AND BEFOBM EFFOBTS 

I. Legislation 
1. Law Amending the Patent Law, Trademark Law and Other 

Laws 
2. Ordinance Amending the Classification of Goods for Trade- 

marks; Order Concerning the International Registration of 
Trademarks 

3. Ordinance on Patent Agents 
4. Law on the Protection of Plant Varieties 
5. Law Amending the Law Against Unfair Competition 

6. Wine Law 
7. Law on Marking Textiles 

II. Reform Efforts 
1. Antitrust Law 
2. Foodstuffs Law 

Some years have passed since publication of the last two 
Letters from the Federal Republic of Germany. These Letters 
reported on legislation, reform proposals and court decisions 
in the patent law field up to and including 1965* and on 
judicial pronouncements with respect to trademark law, the 
law of trade names, of indications of source and of unfair com- 
petition up to and including 19662. Our new Letters encom- 
pass, consequently, the years 1966 and/or 1967 to 1970, inclu- 
sively. Significant events in the legislative area have occurred 
during this period (see Section I below). Larger reforms in the 
area of industrial property are not to be expected in the near 
future (see Section II below). In the area of judicial develop- 
ments the past few years have again seen very many important 
decisions handed down. The abundance of material makes it 
necessary to begin the task of reporting first with a Letter 
on legislation and reform efforts. Judicial developments in the 
patent law field and the other areas of industrial property 
will be dealt with in later correspondence. 

I. Legislation 

(l)(a) The most important occurrence in the area of leg- 
islation was the enactment of the Law Amending the Patent 
Law, Trademark Law and Other Laws, dated September 4, 
1967 3. This Law is also referred to as the Vorabgesetz (liter- 
ally, Advance Law, but more commonly, Transitional or 
Interim Law), because it introduces a few particularly urgent 
reforms prior to, and thus vorab (in advance of), a planned 
sweeping reform covering all of industrial property. 

The Law entered into force on October 1, 1968. A report 
on the substantive features of the Law has already been made 
by Albrecht Krieger in this publication 4. It suffices, therefore, 
to recall briefly here the essential innovations of the Law: 
(1) introduction of deferred examination into the patent grant 

1 Industrial Property, 1966, pp. 169-178. 
2 Industrial Property, 1968, pp. 301-311, 341-349. 
3 1967 Bundesgesetzblatt  (BGB1.)  I 953; Industrial Property, 1967, 

p. 305. 
4 Industrial Property, 1968, pp. 155-162. 
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procedure, (2) early publication of all patent applications, 
i. e., within 18 months of the priority date, joined with a form 
of provisional protection, (3) repeal of the prohibition against 
patent protection for essential and luxury foodstuffs and 
pharmaceuticals and for chemically produced materials, as 
well as (4) the introduction of compulsory use into trade- 
mark law. 

Following the enactment of the Vorabgesetz the laws 
most directly affected thereby were appropriately revised and 
made public 5. The Vorabgesetz also made it necessary to reor- 
ganize the Patent Office and to draft new regulations con- 
cerning patent and utility model applications. The application 
regulations were officially decreed on July 30, 19686; the 
reorganization of the Patent Office is the subject of the Order 
Concerning the German Patent Office of September 5, 1968 7. 
Both decrees entered into force on October 1, 1968, along 
with the Vorabgesetz. The Order Concerning Article 28a of 
the Patent Law 8, dated October 1, 1968, transfers the exami- 
nation of printed publications within the framework of the 
isolated novelty search9 introduced by the Vorabgesetz to 
the Technical Department of the Berlin Branch Office of the 
German Patent Office. 

(b) The purpose of the Vorabgesetz is likewise already 
known to the reader of this publication. The Law is intended 
to combat the continual worsening of the operating situation 
of the patent authorities and to reduce the number of unset- 
tled applications to a normal and manageable size so as to 
promote the applicants' interest in a speedy disposal of their 
applications. 

A final judgment on whether the Vorabgesetz will be suc- 
cessful in this regard cannot yet be given, in that only three 
years have elapsed since its entry into force10. With respect 
to the patent grant procedureM — which is the primary 
concern of the new Law — the degree to which petitions are 
submitted under Section 28b of the Patent Law for examina- 
tion of patent applications for novelty, advance in the art, 
inventive step (non-obviousness), etc. will, in the first in- 
stance, be determinative of the success of the Law. The hopes 
of the Vorabgesetz rest on having petitions for examination 
submitted at a percentage rate — with respect to the absolute 
number of applications — which is as low as possible. A final 
determination of the success of the Law can be made only 
after expiration of the period in which the petition for exami- 
nation could have been submitted for a significantly large 
number of patent applications. Since this period is seven 
years,  computed from the priority date of the  application, 

5 The Patent Law, the Utility Model Law, the Trademark Law and 
the Law on Patent Office and Patent Court Fees, 1968 BGB1. I 1; 
Industrial Property, 1968, p. 134; Industrial Property, 1969, pp. 19, 23, 30. 

6 Regulations Concerning Patent Applications, 1968 BGB1.11004; 
Industrial Property, 1969, p. 207. Regulations Concerning Utility Model 
Applications, 1968 BGB1. I 1008; Industrial Property, 1969, p. 210. 

i 1968 BGB1. I 997; Industrial Property, 1969, p. 214. 
8 1968 BGB1. I 1042; Industrial Property, 1969, p. 216. 
9 For discussion of the isolated novelty search, see Krieger, Industrial 

Property, 1968, p. 158. 
10 For a comprehensive report by Dr. Kurt Haertel, President of the 

German Patent Office, on the situation one year after the Law's entry 
into force, see 1 International Review of Industrial Property and Copy- 
right Late (IIC), pp. 4-18 (1970); 1969 Geiverblicher Rechtsschutz und 
Urheberrecht (GRUR), pp. 635-641. 

11 For details on the new procedure, see Krieger, Industrial Property, 
1968, pp. 157 et seq. 

and since, in the case of old applications (i. e., those filed 
before the entry into force of the Vorabgesetz on October 1, 
1968), the period expires, at the earliest, two years following 
their call-up for publication, statistics for the year 1970 give 
no information about pertinent figures. 

Still, there are at present indications which justify an 
optimistic interim appraisal12. By the end of 1970, of approx- 
imately 227,000 old applications called up for publication, 
some 85,600 requests for examination had been filed. This 
corresponds to a rate of about 37.7 %>. Of new applications 
(i.e., those filed after October 1, 1968), 25.7% resulted in 
requests for examination by the end of 1970. These rates will 
certainly increase before the request period has expired. One 
might well hope that the experience in Germany with the de- 
ferred examination procedure will confirm that of the Nether- 
lands. There, prior to expiration of the corresponding term, 
requests relating to old applications have been filed in ap- 
proximately 51.5 out of one hundred cases. By reason of 
permissible late filing of petition, this rate might be increased 
by at most 4.7 °/o13. 

Another important figure is the number of cases in which 
the request for the isolated novelty search is filed14. At the 
end of 1970, the figure was only 8.8% of new applications. 
Further figures demonstrate that the difficulties of the pres- 
ent operating situation in the Patent Office have not been 
eliminated, but that, with justification, an improvement can 
be hoped for in the near future. The number of all unsettled 
applications pending in the Patent Office — around 280,000 
at the time of entry into force of the Vorabgesetz had risen 
to about 320,000 by the end of 1970. Approximately 66,000 
new patent applications filed in 1970 (of these, 50.44% came 
from abroad) can be contrasted with some 52,700 cases 
disposed of by the Patent Office in the same year. Thus, the 
total number of unsettled applications continues to grow. 
However, only about 114,000 applications had reached the 
decisive examination procedure by the end of 1970. Given 
the reasonable expectation of having examination requests 
filed for about 50 % of all applications, the 1970 statistical 
figures theoretically show a backlog of 160,000 applications 
and an annual increase therein of 33,000 applications requir- 
ing examination. If applications requiring examination con- 
tinue to be disposed of at the rate of 52,000 annually, condi- 
tions can be normalized within a few years. At present, 
nevertheless, one still must contend with the fact that several 
years will pass before the patent is issued, even if the exami- 
nation request is made simultaneously with the patent ap- 
plication. Accordingly, the greater share of patents issued in 
1970 corresponds to applications from the years 1962 to 1967. 

(c) In the area of applications for registration of trade- 
marks, the requirement as to use established by the Vorab- 
gesetz does not become effective, under the relevant provision, 

12 The following figures, as far as not otherwise indicated, have been 
taken from the " Statistik des Deutschen Patentamts für das Jahr 1970 " 
(Statistics of the German Patent Office for the Year 1970), published in 
1971 Blatt für Patent-, Muster- und Zeichenwesen (Bl. f. PMZ), pp. 70 
et seq. 

13 See the statistical figures published in 1971 Bijblad bij De Indus- 
triele Eigendom (B. I.E.), pp. 74 et seq. The statistics listed under VII 
and VIII, id. at 76, have been combined to produce the figures cited in 
the text. 

14 See footnote 9 supra. 
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until five years after the entry into force of the Law, that 
being the year 1973. Independent therefrom there has, since 
1965, been an observable downward-moving tendency with 
respect to trademark applications. While 24,898 new registra- 
tions of trademarks were applied for in 1965, the number in 
1970 was only 19,881 (of these applications, 17.53 °/o came 
from abroad). In accord with this development, the backlog 
of all unsettled applications was reduced from 43,000 at the 
end of 1968 to 40,900 by the end of 1970. The total number 
of oppositions is also experiencing a downward trend. Approx- 
imately 50,000 oppositions in 1967 can be compared with 
around 27,400 oppositions in 1970. Nonetheless today one 
still has to expect that nearly two years will expire between 
the application for registration of a trademark and its actual 
registration. 

2. Two other decrees should be mentioned in connection 
with the Vorabgesetz. The Ordinance Amending the Classifi- 
cation of Goods for Trademarks, dated December 15, 1967 15, 
introduced into Germany as the national system of classifica- 
tion the international classification established by the Nice 
Agreement of June 15, 1957, thereby repealing the old Ger- 
man classification of goods. This Ordinance also became 
effective on October 1, 1968. Albrecht Krieger has already 
reported on it as well16. 

The Order Concerning the International Registration of 
Trademarks, dated September 5, 1968 ", regulates adminis- 
trative procedure and methods in matters concerning the 
international registration of marks under the Madrid Agree- 
ment of April 14, 1891. With its promulgation, this decree 
repealed the former Order Concerning the International Reg- 
istration of Trademarks of July 17, 1953 18. 

3. On January 1, 1967, the Ordinance on Patent Agents, 
dated September 7, 1966 19, became effective. The goal of the 
Law is to reorder and extend the professional canons of 
patent agents along the lines of those pertaining to lawyers. 
The Law governs, above all, the position of the patent agent 
as an independent organ of the administration of justice, his 
admission to the profession — with stipulations concerning 
the technical and legal qualifications needed for the profes- 
sion, the educational training and the necessary examina- 
tions —, the requirements for executing the function of 
patent agent, his rights and duties, the self-administration of 
the patent-agent profession by the Board of Patent Agents, 
as well as the penalties and procedure of the quasi-judicial 
professional tribunal. One of the main objectives of the Law 
is, in the interest of the administration of justice and those 
seeking legal recourse, to build a uniform state of legal 
representation in the area of industrial property through 
uniform education and training. This objective is served by, 
among other factors, the denial of access to the profession to 
the so-called holders of permits. Among the innovations of 
the Law is the introduction of the professional name Patentas- 
sessor for persons who, though having passed the examination 

for patent agents, are not independently active as patent 
agents, but rather are employed by industry. Under certain 
conditions and within the scope of their employment, such 
Patentassessoren can advise and represent enterprises affil- 
iated with and foreign business clients of their employers. 
They can also be retained as domestic representatives for 
foreign applicants and the like. 

4. The Law on the Protection of Plant Varieties (Vari- 
eties Protection Law), dated May 20, 1968, which became 
effective on July 1, 1968 20, concerns a special area of indus- 
trial property. The Law replaced the earlier basis of legal 
protection for plant varieties, namely, the Law on Varieties 
Protection and Seeds of Cultivated Plants (Seed Law) of 
June 27, 1953 21. The new regulation of varieties protection 
became necessary in order to make effective in Germany the 
International Convention for the Protection of New Varieties 
of Plants of December 2, 196122. The Convention became 
effective on August 10, 1968, after Germany's ratification on 
May 10, 1968 23. 

The basic changes made necessary by the Convention are 
the   following:   in  contrast   to  the   Seed  Law  of  1953,   the 
concept   of   novelty,   which   is   a   requirement   for   varieties 

•  protection,  has  been  extended  from novelty  on  a  national 
j basis to include worldwide novelty. In order to merit varieties 
!  protection,   a  variety  must  be   clearly  distinguishable  from 

every  other  known variety  existing  in  any country  of  the 
j world. Not only the original breeder but also the discoverer 

of a new variety is entitled to varieties protection. The term 
of varieties protection is set at 20 years — extended in the 
case of certain plants to 25 years — in contrast to 12 years, 
and since 1966 15 years, under prior law. 

An important legal provision is that governing the rela- 
tionship of the law on varieties protection to patent laic and 
to trademark law. The disputed question in German law whe- 
ther new plant varieties or methods for breeding them are 

I patentable has been answered by the Varieties Protection 
Law: if a plant variety belongs to a species which appears in 
the List of Species annexed to the Law (i. e., if it may be the 
subject of varieties protection), under Section 1(2) (2) of the 
Patent Law no patent protection can be granted. Through 
this provision, which was added to the Patent Law by the 
Varieties Protection Law, the possibility of double protection 
is avoided. 

It is a requirement for varieties protection that the vari- 
ety receive a registrable denomination. If the variety owner 
selects a denomination which relates to or may be confused 
with a trademark owned by him and registered as such, for 
the same variety or for another variety of the same or a 
related botanical species, he may not, after issuance of the 
title giving varieties protection, enforce his trademark rights 
in order to protect these varieties. The purpose of this provi- 
sion is to make the variety denomination freely usable by 
everyone   as   a   generic   designation.   Above   all,   the   variety 

is 1967 BGBI. 1208. 
is Industrial Property, 1968, p. 161. 
17 1968 BGBI. I 1001; Industrial Property, 1969, p. 213; 
is 1953 BGBI. I 656. 
i» 1966 BGBI. I 557; 1966 Bl. f. PMZ 313. 

20 1968 BGBI. I 429; Industrial Property, 1969, p. 236. 
2i 1953 BGBI. I 450. 
22 Industrial Property, 1962, p. 6. 
23 1968 BGBI. II 429; 1968 Bl. f. PMZ 250. See also Industrial Prop- 

erty, 1968, p. 326. 
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owner should not be able to maintain his monopoly with the 
aid of trademark rights after expiration of the term of vari- 
eties protection. 

It is an open question whether nationals of member 
countries of the Paris Union can avail themselves of German 
varieties protection by invoking the principle of national 
treatment. The language of Section 23 of the Varieties Pro- 
tection Law seems to suggest that it is not possible. If ac- 
cepted, this result would be particularly unsatisfactory be- 
cause, like German breeders, foreign breeders cannot patent 
plant varieties which appear in the List of Species annexed 
to the Law. However, this question has not yet been judicially 
decided. In our judgment, the principle of national treatment 
in the Paris Convention is fully applicable to protection of 
varieties. The protection of varieties is a subject governed by 
the Paris Convention irrespective of whether the protection is 
granted by the patent law or by a special law. Section 23 of 
the Varieties Protection Law is to be interpreted in such a 
way as not to discriminate against the legal position of na- 
tionals of Paris Union countries. A corresponding clarification 
of the Law is of course desirable24. 

Jurisdiction in matters involving protection of varieties is 
exercised in the first instance by the Federal Varieties Office 
in Rethmar near Hannover, in the second instance by the 
Federal Patent Court, and in the third instance by the Fed- 
eral Supreme Court. Formerly, a right of appeal lay to the 
administrative courts from the decisions of the Federal 
Varieties Office; this has not been preserved in the new Law. 
In connection with the Varieties Protection Law, the fol- 
lowing laws should also be mentioned: the Law on the Assess- 
ment of Costs Before the Federal Varieties Office as well as 
on the Fees of the Patent Court in Cases of Varieties Pro- 
tection of May 20, 19682ä, and the Order Concerning the 
Procedure with Regard to Protection of Varieties (Varieties 
Protection Order) of June 10, 196826. 

5. The lawmaker has once again been active in the area of 
unfair competition. On June 26, 1969, the Law Amending the 
Law Against Unfair Competition was enacted27. The Law 
entered into force on July 1, 1969. The primary goal of the 
new Law is to improve the protection of consumers against 
deceptive and other questionable business practices. The 
revised text of Section 3 of the Law Against Unfair Com- 
petition and the incorporation of new Sections 6a and 6b 
into the Law are designed to promote this end. In addition, 
the new Law has brought some improvements in procedural 
law. 

In its redrafted form, Section 3 of the Law reads as 
follows: 

" Any person who, in the course of business activity for purposes of 
competition, makes deceptive statements concerning business matters, in 
particular concerning the nature, the origin, the manner of manufacture, 
or the pricing of individual goods or commercial services or of the offer 
as a whole, concerning price lists, the manner or the source of acquisition 
of goods, concerning the possession of awards, concerning the occasion or 

24 Compare the critical view of the German national delegation to 
AIPPI, in 1970 GRUR Int. 233 et seq.; 1970 Jahrbuch der AIPPI 383 
et seq. (German text), 392 (French). 401 (English). 

25 1968 BGB1. I 463; 1968 Bl. f. PMZ 243. 
2« 1968 BGB1. I 622; Industrial Property, 1969, p. 249. 
27 1969 BGB1. I 633; 1969 Bl. f. PMZ 262. See p. 49 supra. 

purpose of the sale, or concerning the size of the available stock may be 
enjoined from making such statements." 

By reason of its redrafted language, Section 3 of the 
Unfair Competition Law now adds itself to the available legal 
tools for meeting all deceptive statements in commercial 
dealings for purposes of promoting competition. The old 
wording of Section 3 had limited the prohibition of deceptive 
practices to advertising methods in public and to " incorrect 
statements of a kind which create the appearance of a partic- 
ularly favorable offer." A more detailed examination of the 
change in Section 3 cannot be undertaken within the limited 
scope of this Letter. 

Section 3 of the Law is supplemented by Sections 6a and 
6b. These forbid particular methods of advertising because of 
the danger of misleading effect which experience has taught 
accompanies them, without taking into consideration whether 
in the individual case consumer deception is actually present. 
Section 6a prohibits in principle the reference in commercial 
dealings to the status of manufacturer or wholesaler in the 
case of a sale of goods to the end consumer. Such references 
typically engender the usually incorrect assumption by the 
consumer that he is making bargain purchases. Section 6b 
prohibits — also in principle, but allowing certain excep- 
tions — commercial dealings using the so-called purchase 
certificate. It is also typically the case with regard to this 
practice that the usually incorrect impression is created that 
the consumer receives a bargain price with the aid of the 
purchase certificate. 

Section 24 of the Law, as newly drafted, extends the juris- 
diction of local courts in competition cases, particularly in 
favor of suits brought by consumer protection associations. 
Section 27(2) authorizes the state governments to concentrate 
competition disputes in particular courts. Through such case- 
load management, the uniformity and quality of adjudication 
in the special area of competition law should be improved. 
This practice has already proved itself in other areas of 
industrial property and copyright law. 

6. Within a short period after its enactment, the Wine 
Law, dated July 16, 196928, had demonstrated its incompat- 
ibility with the new regulations of the European Economic 
Community on wine 29. Thus, even before the major part of its 
provisions had become effective, it was superseded by a new 
Law on Wine, Liqueur Wine, Sparkling Wine, Wine-Contain- 
ing Beverages, and Spirits made from Wine (Wine Law), 
dated July 14, 1971M. The new Wine Law contains provisions 
on the manufacture, import, processing and marking of wine 
and the other beverages listed in the title to the Law. For the 
area of industrial property, the provisions on mandatory, 
permissible and impermissible designations and indications — 
such as geographical designations; indications of quality; 
deceptive designations, indications, statements, and presen- 
tations — as well as on statements relating to health —• are 
particularly significant. The Law became effective on July 19, 
1971. 

28 1969 BGB1. I 781; 1969 Bl. f. PMZ 266. 
29 See, particularly, EEC Regulations 816 and 817/70 by the Council 

of the European Communities, dated April 28, 1970, in 1970 Amtsblatt 
der Europäischen Gemeinschaften, issue L, No. 99, at 1, 20. 

s» 1971 BGB1. I 893. 
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7. The Law on Marking Textiles was enacted on April 1, 
1969M. It was originally planned to enter into force on Sep- 
tember 1, 1970. The effective date of the Law has been 
delayed however by two Amendment Laws, the first providing 
for an extension to September 1, 1971, and the second to 
September 1, 1972. The reason for this delay is that the Law 
does not conform to a corresponding directive of the Council 
of the European Communities, which is being discussed at 
present by the organs of the EEC. Consumers and industry 
should be protected against repeated changes in the law gov- 
erning the right to mark. In addition to providing generally 
that indications concerning the nature and proportion-by- 
weight of raw materials used in making textiles are necessary 
whenever textile products are brought into commerce, offered 
for sale or imported, the Law also lays down specific require- 
ments. 

II. Reform Efforts 

Considering the aforementioned laws which have been 
passed during the last few years, the energy of the lawmaker 
in the area of industrial property appears to be exhausted 
for some years to come. Larger reforms are not foreseen in 
the near future, in any event — except perhaps in those areas 
tangentially related to industrial property. 

1. In order of importance, the Cartel Law should be men- 
tioned first. Its reform has been discussed for years. On 
May 19, 1971, the Federal Cabinet passed as a government 
bill the Draft of a Second Law Amending the Law Against 
Restraints of Competition32. The main points of the draft 

ai 1969 BGB1. I 279; 1970 Bl. f. PMZ 400. 
32 Bundesratsdrucksache 265/71. 

deal with the control of mergers (Fusionskontrolle), the rein- 
forced supervision of market abuse by market-dominating 
enterprises and the facilitation of cooperation between enter- 
prises. In addition, the draft provides for stengthening of 
provisions governing exclusive contracts, boycotts and discri- 
minations. 

2. On February 19, 1971, a government draft of a Law 
on the Reordering and Restoration of the Law on Commercial 
Dealing in Foodstuffs, Tobacco Products, Cosmetic Articles 
and Other Commodities (Law for the Total Reform of the 
Foodstuffs Law) was sent to the Federal Council33. The draft 
envisages a far-reaching reform of the law on foodstuffs. The 
goal of the reform is to bolster consumer protection against 
possible damage to health and deception. New solutions are 
being sought primarily with respect to food additives, ma- 
terials with pharmacological effect in the case of animal- 
derivate foods, and with respect to commodities. For the first 
time, advertising is comprehensively regulated. In the in- 
terest of health and hygiene, the possibilities of preventive 
remedy with the help of legal prescriptions are intended to 
be enlarged. Special regulations for tobacco products and 
cosmetic articles are provided. The draft doubtless pursues 
a meritorious goal. However, it still requires in-depth dis- 
cussion, reworking and improvement. In its present form, 
its restriction of advertising freedom is inadvisably too 
extensive 34. 

33 Bundesratsdrucksache 73/71. 
3* Compare the critical position taken by the German Association for 

Industrial Property and Copyright Law, 1971 GRUR 205-208. 
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NEWS FROM PATENT OFFICES 

UNITED STATES OF AMERICA 

Commissioner's Annual Report Fiscal Year 1971 

I. Functions 

The Patent Office administers the patent laws enacted hy 
Congress in accordance with Article 1, Section 8 of the Con- 
stitution, and the federal trademark laws. In discharging its 
duties relating to patents, the Office examines applications 
and grants patents when applicants are entitled to them 
under the law, publishes and disseminates patent informa- 
tion, maintains search files of United States and foreign pat- 
ents, a Public Search Boom and a Scientific Library, records 
assignments of patents, and supplies copies of patents and re- 
lated official records to the public. Pursuant to Title 15, Sec- 
tions 1051 to 1127 of the United States Code, the Patent 
Office also examines, registers, and maintains records of 
trademarks used in commerce which are qualified for 
protection under those federal trademark laws. 

II. Fiscal 1971 Highlights 

* The number of new applications received rose by more 
than 3,500 to a new record of 104,160. 

* A record number of over 70,500 patents were issued in 
the fiscal year 1971. 

* Reorganizations of the Patent Office operating struc- 
ture were effected, establishing an Office of Technology As- 
sessment and Forecast within the newly consolidated Office 
of Planning, Budget and Evaluation and an Office of Govern- 
ment Inventions and Patents. 

* Progress was made in the establishment of an inter- 
national patent classification system and an international sys- 
tem for registration of trademarks. 

* A study of the trademark laws and examining opera- 
tion was completed and a program was established for imple- 
mentation of the study's recommendations. 

* Over 23,000,000 documents, including patents, trade- 
marks, publications and manuscripts, were provided to the 
public and government agencies. 

III. Patent and Trademark Examining Operations 

New records were again established this year for the num- 
ber of patent applications received and for the number of ap- 
plications on which examination was completed. The number 
of new applications received rose by more than 3,500 to 
104,160. This record number of receipts was more than offset, 
however, by the completion of examination on 109,245 appli- 
cations, a difference of more than 5,000. As a result, new ap- 
plications are being reached for examination in an average of 
less than 12 months from the date of filing. 

Despite substantial disruptions in the patent printing pro- 
cess, arising from an uncertain financial situation brought 
about by a midyear increase in patent printing costs, an all- 
time record high of 70,669 patents were printed. 

After an increase in the number of trademark appli- 
cations filed of more than 6,000 over the past three years, 
there was a slight decrease this year. Only 32,803 trademark 
applications were filed, representing a decrease of slightly 
more than 1,000 from last year. In addition, the number of 
trademarks registered was also off slightly at 21,868. 

IV. Patent and Trademark Legislation 

Efforts toward the general revision of the patent laws 
continued in the 92nd Congress. On February 8, 1971, Senator 
McClellan introduced S. 643, the successor to S. 2756 of the 
91st Congress. This bill would effect many beneficial changes 
in the patent laws, including an assignee filing system for 
patent applications, modernized and clarified standards for 
judging the novelty and unobviousness of inventions, the re- 
examination on request of newly issued patents and a twenty- 
year patent term measured from the filing date of the patent 
application. Senator Scott again introduced amendments to 
S. 643 which would clarify and stabilize the uncertain and 
varying relationship between the patent and antitrust laws. 

Hearings on Senator Scott's amendments and certain pro- 
visions of S. 643 were held this year before the Subcommittee 
on Patents, Trademarks and Copyrights of the Senate Judicia- 
ry Committee. The Department testified in favor of S. 643 
and the Scott Amendments, recommending certain changes in 
both. 

At the request of the Department of Commerce, legis- 
lation was introduced to enable the United States to adhere to 
Articles 1 to 12 of the Stockholm Bevision of the Paris Con- 
vention for the Protection of Industrial Property. This mea- 

I sure would modify our patent laws to recognize the right of 
! priority in patent  cases  for earlier  filed  inventors'  certif- 
• icates.  Hearings  on this legislation were held by both the 

Senate and the House and the bill was passed by the House on 
June 21, 1971. 

Legislation to amend the patent laws and give specific 
authority to the Commissioner of Patents to carry on studies 
and programs on domestic and international patent and 
trademark matters was introduced and was the subject of 
hearings in the House. The Senate passed the measure 
without hearings. 

A measure providing relief for patent and trademark ap- 
plicants and owners from delays caused by the emergency 
situation in the postal service in the spring of 1970, was 
enacted on June 30,1971l. 

1 See Industrial Property, 1971, p. 240. 
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Senator McClellan introduced a bill which would establish 
the Commissioner of Patents as an Assistant Secretary of 
Commerce for Patents and Trademarks, authorize the 
Commissioner to excuse late payment of the issue fee, and 
change the nature of the appointment of examiners-in-chief 
from Presidential appointments to appointments under the 
classified civil service. 

On December 30, 1970, Public Law 91-577 2 was enacted 
to provide a system for the legal protection for sexually re- 
produced plants to be administered by the Department of 
Agriculture. This law arose from a great concern in the agri- 
cultural sector over suitable ways to provide patent-like pro- 
tection for plants, regardless of their manner of reproduc- 
tion, and corresponds in some respects to the patent laws. 

V. International Activity 

VI. Services Workload 

In fiscal year 1971, the Patent Office provided over 
23,000,000 documents to the public and to government 
agencies. Over 5,000,000 orders for patents and trademarks 
were filled. Foreign exchange searching obligations included 
over 3,000,000 documents, library subscriptions accounted 
for over 1,000,000 and more than 200,000 patents were placed 
in permanent storage. 

VII. Patent Office Academy 

The Academy training program operated the entire year 
on a single session basis which combined the former basic and 
advanced sessions. The change from two training sessions to 
one was considered desirable in view of the reduction in ap- 
plication pendency time, which means that the examiner is 
completing the examining cycle in a gradually decreasing 
period of time. 

A total of 132 patent examiners completed the fiscal 1971 
program. Three U. S. non-Patent Office government employ- 
ees, five persons from private industry and ten foreign guests 
also participated. A total of 1,179 patent examiners had com- 
pleted Academy training through June 30,1971. 

VIII. Environmental Quality Program 

The Environmental Quality Program, initiated on a 
request from President Nixon, continued. This program, 
which grants a priority examination to patent applications 
dealing with devices and processes which can help in curbing 
environmental abuses, was begun in February of 1970. By 
June 30, 1971, over 400 petitions for this priority treatment 
had been granted and over 100 patent applications had been 
allowed. Of those allowed, approximately 45 % were con- 
cerned with air pollution, 10 °/o water pollution, and 45 °/o 
soil pollution. 

IX. Search Systems Development 

The experimental program to determine the feasibility of 
computer assisted classification has been combined with an 

- The text of the " Plant Variety Protection Act " will be published 
in a later issue of this review. 

experimental program involving machine searching of 
chemical structures into a single project known by the 
acronym POTOMAC (Patent Office Techniques of Mechanized 
Access and Classification). 

The creation of an experimental data base for testing 
various stages of POTOMAC is continuing. A segment of the 
experimental data base is to be directed toward Presidential 
priorities for environmental quality. The subject selected for 
this purpose is " emission control for internal combustion 
engines. " The contract for keyboard conversion of patents to 
machine readable form has been expanded to cover the con- 
version of approximately 10,000 patents. In addition, two 
contracts have been awarded to manufacturers of optical 
character recognition equipment in order to explore the fea- 
sibility and expected cost reduction of using OCR for the con- 
version of the patent file. 

Also during the year, lexicographic studies in the content 
analysis of patents by machine methods were initiated. An 
analysis of a number of patents was achieved under contract 
to derive word and phrase frequency lists. Using these lists, 
queries were prepared and forwarded to the contractor for 
the purpose of searching the file to identify patents 
containing various concepts. 

Simultaneously, a contract was awarded to develop a 
query language to permit patent examiners and other future 
users to communicate with ä computer in a quasi-English lan- 
guage fashion. This language will permit a user who is 
unfamiliar with the system to communicate with it after a 
minimum of. training while also permitting an experienced 
user to employ any degree of sophistication of logical ex- 
pression. 

Development of a program for searching chemical struc- 
tures is continuing. These chemical structures are represented 
in Hayward Notation, a representation scheme named after 
the Patent Office employee who developed it. An additional 
thrust of this effort involves developing a program for 
computer conversion of chemical structures in the Hayward 
Notation to structural diagrams for electronic display. 

In an effort to continue the utilization of an existing 
search aid at no cost to the Government, the Patent Office 
has entered into an exchange agreement with a private con- 
cern involving Termatrex search files. These files, which in- 
volve cards punched according to index terms taken from 
specific patents, have previously been used on a limited basis 
in a number of technical disciplines, the largest being Class 
424, Medicines and Poisons. Acting on a proposal from the 
REMAC International Corp., the Patent Office agreed to pro- 
vide the specific data relating to the indexed information 
from Class 424 in exchange for punched Termatrex cards con- 
taining this information and the necessary equipment to uti- 
lize the cards. 

X. Patent Office Reorganization 

A reorganization of the Patent Office was effective on 
November 16, 1970. This reorganization consolidated the Of- 
fice of Planning and Programming, the budget function of 
the Office of Budget and Finance and the newly created 
Office of Evaluation into an Office of Planning, Budget and 
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Evaluation. In addition, the Office of Automatic Data Pro- 
cessing was combined with the systems analysis functions of 
the Office of Organization and Systems Analysis into an 
Office of Data Systems reporting directly to the Commis- 
sioner of Patents. 

Another change in the Patent Office internal structure 
was effected on May 4, 1971 and established the Office of 
Government Inventions and Patents. This office brings 
together for the first time administration of Executive Order 
10096 which deals with the allocation of rights to inventions 
made by government employees and matters involving the 
Committee on Government Patent Policy, which is concerned 
with the allocation of rights to inventions made by govern- 
ment contractors. In addition, the reorganization effected on 
May 4, 1971 created an Office of Technology Assessment and 
Forecast and placed it within the Office of Planning, Budget 
and Evaluation. 

XI. Trademark Study 

The Secretary of Commerce in September 1970 appointed 
a Public Advisory Committee for Trademark Affairs to study 
the trademark law and rules as well as the trademark examin- 
ing operation. This group, composed of a standing committee 
of the United States Trademark Association, formally sub- 
mitted its first report to the Commissioner of Patents in 
June 1971. This report contains sixty-four recommendations 
covering the spectrum of the trademark examining operation 
including management, processing of applications, post- 
registration procedures, inter partes proceedings, services to 
the public, and training of trademark examiners. At year's 
end, a program had been established for implementing many 
of the recommendations in the report. 

XII. Data Base Program 

In this, the first full year of operation, a total of 28,300 
patents were processed by the Patent Office under the data 
base program. Under this program, the full text of allowed 
patent applications are converted to machine readable form 
on magnetic tape and used to drive the Linotron at the 
Government Printing Office to compose patent texts for 
printing. Afterwards, the tapes are retained by the Patent 
Office for the purpose of building a full-text patent data base 
for future use in computer-assisted classification and search. 
This year, the effort involved the capture of approximately 
746.8 million characters of patent specification text which 
were used to compose more than 121,000 pages of print. 
During the coming year, the number of patents to be printed 
by the data base program is expected to double, increasing 
the Patent Office machine readable data base to more than 
80,000 patents. 

Xin. New Initiatives 

1. First Action Form 

During the year, one phase of a program designed to 
reduce the amount of professional time involved in the 
examination of patents was initiated on an experimental 
basis. On a trial basis, examiners began handwriting the first 
examination report to patent applicants, utilizing a specially 
designed form for that purpose. Although the effectiveness of 

the program for its intended purpose is still being evaluated, 
a substantial reduction in the typing workload has already 
been realized. 

2. Index to Decisions 

In an effort to insure compliance with the Freedom of In- 
formation Act, the Patent Office began preparation of in- 
dices of final opinions by Patent Office tribunals for use by 
the public. With the assistance of personnel from the Board 
of Appeals, the Office of the Solicitor, utilizing a plan it 
developed in 1970, indexed the approximately 9,000 opinions 
handed down by the Board since the effective date of the Act. 
Each opinion was indexed according to the point of patent 
law involved. In addition, nearly 700 opinions of the Board 
of Patent Interferences were similarly indexed and work is 
now under way on opinions of the Commissioner of Patents. 
Computer printouts of the indices will be made available to 
the public next year. 

3. Unofficial Patent Classification Inventory 

All unofficial classifications of U. S. patents located in the 
examiner search files in the Patent Office were subject to an 
inventory in 1970. From this a documentation of all unoffi- 
cial patents and their classifications in digests and unofficial 
subclasses was compiled. At the end of the fiscal year a Sup- 
plement to the Manual of Classification containing all of this 
information was published. Thus, the contents of the unoffi- 
cial digests and subclasses, which are valuable searching aids, 
are now available to all the examiners and to the public. 

4. Law Clerk Program 

In September, a new program was put into effect under 
which young patent examiners serve as law clerks for mem- 
bers of the Board of Appeals. In addition to contributing sig- 
nificantly to the disposition of cases pending before the 
Board, these young examiners have received training which 
should enhance their examining capabilities and increase 
their interest in Patent Office careers. 

5. User Demand Study 

A User Demand Study, completed in May of 1971, was 
directed at developing basic information on the users of 
patent information products and user preferences on which 
the Patent Office can base plans for improvements in patent 
information dissemination. Of particular interest was the use 
of patent information outside the professional patent com- 
munity for technical information purposes. An important 
question was whether the Patent Office should expand or 
modify its efforts to reach the technical community with 
patent information. The findings of this study are being eval- 
uated for purposes  of future implementation. 

6. Technology Assessment and Forecast 

One of the more exciting new initiatives taken by the 
Patent Office this year involves the creation of an Office of 
Technology Assessment and Forecast to take advantage of the 
wealth of statistical information generated by the Patent 
Office as a by-product of the process of examining and 
issuing patents. The reports to be disseminated by this office 
will show trends in technological activity across  the entire 
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spectrum of technological disciplines. Reports will also be 
made of the technological status of the United States relative 
to that of foreign countries, possibly prior to any impact on 
world markets. With this information, the Government will 
be better able to channel its resources to stimulate areas of 
lagging technology, and industry will be better able to 
compete with foreign competitors in world markets. 

7. Public Search Room Microfilm 

In a new effort to improve service to the public, addi- 
tional reels of 16 mm. cartridge film containing patents were 
placed in the Search Room film file. The new reels begin with 
Patent No. 2,000,000 and continue to Patent No. 2,499,999. In 
addition to providing a more rapid means for retrieving these 
patents, this effort will eliminate the need for almost 2,300 
bound volumes from the Numeric Patent File in the Search 
Room. It is planned to continue this project until a complete 
16 mm. film set of patents in numeric sequence is available 
for Search Room use. 

XIV. Operating Cost and Income 

Funds available to the Patent Office for fiscal year 1971 
were $56,104,000, comprised of $50,000,000 regular appro- 
priation, $ 6,094,000 supplemental appropriation for pay act 
and increased printing costs, and $ 10,000 received as a 
reimbursement. 

Program costs for this period were $ 55,122,519, and with 
the addition of $ 950,705 for higher net obligations incurred 
for costs of other years, the total amount obligated during 
fiscal 1971 was $56,073,224, or 99.95 percent of new obli- 
gational authority. 

Compensation for an average of 2,656 employees ac- 
counted for 67 percent of total operating expenses; related 
costs of employee life insurance, health benefits, retirement 

contributions, Federal Insurance Contribution Act taxes, 
awards, Employees' Compensation Fund payments, and other 
miscellaneous benefits for 5 percent; printing and reproduc- 
tion for 21 percent; and all other operating costs for 7 
percent. 

The Office received $ 27,886,126 in fees and deposits 
from all sources. Refund of $98,822 and net increase of 
$ 281,761 in the deposit fund for unapplied receipts resulted 
in a net income of $ 27,505,543. This exceeds by $ 1,227,582 
the previous record-high amount of $ 26,277,961 for fiscal 
1970. Net income for 1971 was equivalent to 50 percent of 
operating costs. 

XV. Miscellaneous 

Due to adjustments to the printing schedule required as a 
result of funding difficulties, the Patent Office was forced to 
reschedule the issue of 675 patents scheduled for the March 9 
issue and 625 patents scheduled for the March 16 issue. This 
necessitated the voiding of the patent numbers originally- 
assigned these cases: Nos. 3,568,499 through 3,568,552 and 
Nos. 3,568,981 through 3,569,601 in the March 9 issue and 
3,570,850 through 3,571,474 in the March 16 issue. This is the 
first time since 1836, when Patent No. 1 issued on July 13 of 
that year, that such a large quantity of patent numbers has 
been voided. 

Another unusual occurrence for the fiscal year caused by 
substantially the same difficulty was the issuance of patents 
on both June 28 and 29, 1971 in an effort to catch up on the 
printing of patents after the earlier reduction. This was the 
first time patents were issued on other than a Tuesday as well 
as on two consecutive days since at least before 1900. 

XVI. Statistical Data and Index 

OBITUARY 

Marcel Boutet 

A leading figure in the field of international intellectual 
property has left us: Marcel Boutet, President of the Inter- 
national Literary and Artistic Association (ALAI) — this, of all 
his titles, was probably the one to which he was most attached 
—-is no more. He died suddenly in Paris on December 12,1971. 

The sad news of President Boutet's passing came as a cruel 
blow to all those — and they were many — lucky enough to 
have known and valued his great qualities. The man who made 
such moving eulogies, the man who, at the general assemblies 
of the organization over which he presided, always had a few 
words of appreciation for those of its members who would 
never come again, who always found a personal glimpse or a 
fitting image for each, this is the man to whom we now owe a 

resounding   tribute,   and   it  is   not   without   emotion   that   I 
dedicate these few lines to him. 

President Boutet devoted his entire career to the cause of 
justice and law. There are professions, just as there are 
places, where intellect and wit still have their part to play: 
that of attorney is one; Marcel Boutet chose it, and it gave 
him the greatest intellectual satisfaction. He was born on 
October 31, 1894, and, after sound training in law, went 
straight from university to the Bar, to be registered as an 
attorney at the Paris Court of Appeal. From 1949 to 1952 he 
was a member of the Council of the Order of Advocates, 
which French magistrate d'Aguesseau aptly described by 
saying that it was " as old as the Magistrature, as noble as 
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Virtue and as necessary as Justice herself ". Having taken the 
oath in 1921 at the age of 27, he proudly celebrated the 
fiftieth anniversary of his registration at the Paris Bar on 
November 18, 1971, shortly before illness took him away 
from us. 

In his profession, which he exercised with unparalleled 
integrity, Marcel Boutet specialized in cases involving the 
recognition and defense of intellectual property rights. His 
brilliant addresses brought about innumerable judgments and 
decisions, and French jurisprudence is greatly indebted to 
him. After the war his choice of speciality resulted in his 
being a member of the French Delegation at the many 
Diplomatic Conferences convened for the revision of intel- 
lectual property conventions or the drafting of new inter- 
national instruments. He was at Brussels in 1948, Geneva 
in 1952, Lisbon in 1958, Stockholm in 1967, and Paris and 
Geneva in 1971, to mention only the most important events in 
his professional activity at the international level. Taking up 
his pilgrim's staff, as he liked to put it, to advocate what he, 
in all honesty and sincerity, considered to be the real doctrine 
of intellectual rights, he travelled throughout the world, 
attending countless meetings, working groups, congresses and 
conferences. Wherever he went he was present in every sense 
of the word, expounding with conviction his opinions and 
preoccupations, pointing out the possible consequences of 
proposed solutions, enthusiastic in his defense of positions 
under threat, yet always ready to hear the opposite view, 
sometimes with scepticism, but always with courtesy. His 
remarks, his opinions and his suggestions led many of us to 
regard him as " the conscience of the Berne Union ". 

Although the nature of his professional activity kept him 
more within the industrial property field — it should be 
remembered that in France he was a member of the Higher 
Council of Industrial Property and President of the French 
group of the International Association for the Protection of 
Industrial Property (AIPPI) — he was always more attracted 

to copyright, to which he devoted himself perhaps with more 
affection, and certainly with great skill. His intimate know- 
ledge of the Berne Convention made him an expert whose 
opinion was always highly appreciated. His gift for the 
drafting of legal texts and his conciseness in the wording of 
principles and provisions more than once enabled him to play 
a leading part in shaping the texts of laws and conventions 
alike. 

At the national level he distinguished himself as the rap- 
porteur of the Intellectual Property Commission which pre- 
pared a draft law, later to result in the new Law of March 11, 
1957, on literary and artistic property. He applied all his 
energy to this legal codification of copyright in France, and 
the result was a masterpiece of modern legislation. 

At the international level he was always an active member 
of his country's delegation, seeking to avoid as far as possible 
situations where the development of the law and the adap- 
tation of conventions to modern political, economic or social 
requirements might take place without regard for the inter- 
ests of authors. On several occasions he was called upon to 
preside over discussions, a task which he fulfilled with grace, 
tact and impartiality, and with the sole aim of serving the 
cause of copyright. 

Yet above all Marcel Boutet was the President of ALAI, 
the international non-governmental organization created at 
the instigation of Victor Hugo, which is justly proud to have 
been in turn the initiator of the Berne Convention. He took 
over the presidency from Georges Maillard, who himself had 
succeeded Bâtonnier Pouillet, well known to law students for 
his famous Manual. He was elected President in 1947 and re- 
mained in office until his death, which means that, for almost 
twenty-five years, he put heart and soul into this association 
of lawyers devoted to literary and artistic property. It was he 
who gave it the vitality and drive essential to any activity 
carried on at an international level, even though the means at 
his disposal were never generous. He controlled its destiny 
with a masterly touch, and his death is unquestionably a 
heavy loss to the Association. No doubt the torch of 
leadership will pass into good hands and continuity will be 
ensured, but the personality of President Boutet will have 
left an indelible mark on the history of ALAI. 

A tribute to Marcel Boutet would not be complete without 
a mention of the many studies which he published in special- 
ized reviews on subjects relating to industrial property and 
copyright. One such study was his excellent commentary, 

| published in the French Juris-Classeur, on the provisions 
adopted in Brussels in 1948, at the time of the revision of the 
Berne Convention. His experience, combined with the aca- 
demic talents of Robert Plaisant, contributed to the develop- 
ment of intellectual property law by leaving a work which is 
a welcome source of reference to practitioners. 

The French Government acknowledged Marcel Boutet's 
merits by awarding him a number of distinctions. He was a 
" Chevalier de la Légion d'Honneur ", " Officier de l'Ordre 
national du Mérite " and " Officier des Arts et Lettres ". He 
also received honors from foreign governments. 

President Boutet leaves behind him the memory of an 
exceptionally courteous and kind person: he had preserved 
the politeness and good manners of a period which, alas, 
is gradually disappearing into the past. He was possessed 
of immense learning and culture. As a speaker he was par- 
ticularly eloquent, with a wonderful ability to brighten his 
speeches with quotations, themselves chosen with a skill all 
his own. One such quotation comes poignantly to mind: last 
November President Boutet was staying in Geneva at the 
time of the sessions of the intergovernmental copyright 
committees which were held there. When I alluded to the 
amount of work on the horizon of international copyright, 
he reminded me of the words of Fontenelle, French man of 
letters and nephew of the great Corneille: " Don't take life 
too seriously; whatever you do, you won't come out of it 
alive. " A word of advice drawn from sound philosophy... or 
was it a premonition? Whatever the circumstances, President 
Boutet's charm had its effect and conversation immediately 
rose to a higher plane, leaving one with the gratifying 
sensation that only a strong personality can communicate. 

Marcel Boutet was that. His life reminds us that we can, 
as the poet said, 

" leave  behind  us,   after  death, 
our footprints  on the  sands  of  time ". 

The teachings he left behind him will not be forgotten. 

Claude MASOUYÉ 
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BOOK REVIEWS 

Brevets d'invention et règles de concurrence du Traité CEE [Patents and 
the EEC Treaty's Rules on Competition], by Willy Alexander. Etabl. 
Emile Bruylant S. A., Brussels, 1971. 412 pages. 

The first part of this study is located on the national level and is 
devoted to the conflict between the rules against restrictive trade practices 
and the rights which may in principle be claimed by patentees. An intro- 
duction briefly outlines the principles and effects of patent law and the 
common features of patent legislations. 

The author goes on to examine United States law (patent law, the 
Sherman Act and antitrust decisions) and explains the numerous prob- 
lems arising from licensing. 

In the next chapters, the author deals with the patent laws of the 
EEC Member States and contrasts them with provisions for the protection 
of free competition. In this context, his analysis of the French and 
German restrictive trade practices laws is particularly interesting. 

The second part of the book concerns the new legal order arising 
from the Treaty of Rome and deals with the direct and indirect effect of 
the EEC rules on the application of national patent legislation, on the 
one hand, and with the obstacles to the integration of markets presented 
by the national exclusive rights systems, on the other. 

The introduction, inter alia, describes the established place of 
patents and their special protection in international trade. It comments 
on the conventions establishing international protection and on the prohi- 
bition against importation and the partitioning of the markets. 

The following chapters deal successively with the adaptation of 
national legislations to the Common Market requirements, the objectives 
of Articles 85 and 86 of the Treaty of Rome, the machinery for their 
enforcement, the limits placed on them by other articles in the Treaty and 
lastly the applicability of Articles 85 and 86 to the procedures for the 
exercise of industrial property rights in general and patent rights in par- 
ticular. This last chapter in the first place emphasizes the EEC's positive 
policy in respect of patents and licensing and analyzes the evolution of 
the positions taken both by the Commission and the Court of Justice at 
the twofold level of the organization and the establishment of the 
Common Market. In this context the author provides an excellent com- 
mentary on Regulations Nos. 17 and 19, on the EEC Commission's commu- 
nication of December 24, 1962, on the Grundig-Consten case and on the 
Sirena and Parke Davis decisions. 

The book ends by comparing the application of the EEC's rules regu- 
lating competition with that of the rules in the United States of America, 
Germany (Federal Republic) and France. It takes account of the paths 
towards the integration of the six markets and outlines the way in which 
the patent system might be incorporated in a free competition structure 
corresponding to the Common Market's requirements. 

The annex to the book contains a number of regulations, communi- 
cations and observations of the EEC Commission and decisions of the 
Court of Justice. 

The principal merit of Mr. Alexander's work is that it fills a gap: 
while other studies of this kind are limited to describing the "legal" pro- 
cedures for the exercise of rights derived from patent laws, the author 
here studies the cases where the exercise of those rights has resulted in 
restrictive practices contrary to the rules in the Treaty of Rome. A fur- 
ther merit of the book is that it introduces a subject which is complicated 
and at the same time still evolving. It is a commentary which maintains a 
fair balance between an academic outlook and the requirements of practi- 
tioners in antitrust and industrial property law. The work is written in a 
clear and precise style and its contents have been carefully arranged so as 
to  enable  easy consultation. H. A. W. 

Law  of  Trade  Marks  and  Passing  Off,  by  P. Narayanan.   Eastern  Law 
House, Calcutta, 1971. 437 pages + appendices. 

The author is the Deputy Registrar of Trade Marks in Calcutta. This 
is the most recent and up-to-date publication in English on the statute 
and common law of trade marks in India. It contains a complete text 
of the Trade and Merchandise Marks Act, 1958, and up-to-date Rules 
and Forms made under the Act by the Government of India and the High 
Courts, as well as all the allied statutes and government notifications 
affecting trade marks in India. The subject is treated topic-wise and the 
contents are lucid and readable even by persons with little legal know- 
ledge. It is a book of considerable importance to those interested in regis- 
tering trade marks in India. S. B. SHAH, Bombay 

Der Know-How-Vertrag [The Know-How Contract], by Herbert Stumpf. 
Verlagsgesellschaft Recht und Wirtschaft mbH, Heidelberg, 1971. 
2nd edition - 312 pages. 

This monograph deals with a matter of growing importance: know- 
how. Practitioners in industrial enterprises have for a long time now been 
making know-how the subject of contracts, either in connection with pat- 
ent licensing or otherwise, but it has been difficult to define know-how 
in legal terms. This is due, on the one hand, to its apparently fluctuant 
nature and, on the other, to the various aspects under which know-how is 
considered; for in addition to being the subject of transfer by contract, 
know-how is sometimes claimed as property to be protected against use 
by others. Clarification of the legal aspects of this matter is therefore 
urgently required. 

In the introductory chapter of his book, Mr. Stumpf gives a general 
outline of the principal legal aspects of know-how. For its definition, he 
adopts a broad view, including all technical information which is useful 
for manufacturing, whether or not such information is patentable. Thus, 
he follows similar definitions given in the WIPO Model Law for Develop- 
ing Countries on Inventions (Section 53), the Guide for Use in Drawing 
Up Contracts Relating to the International Transfer of Know-How in the 
Engineering Industry (prepared under the auspices of the United 
Nations' Economic Commission for Europe) and the Resolution of the 
Executive Committee of the International Chamber of Commerce of Feb- 
ruary 21, 1961. In addition, "commercial know-how" is included in this 
definition, on the basis that production is only one sector of an enter- 
prise's activities and that information concerning organization and man- 
agement, for instance marketing and financing, may be just as important 
as technical know-how. Perhaps it should be pointed out in passing that a 
remark made with respect to WIPO's position concerning know-how (pages 
21 and 22, footnote 4), no longer corresponds to the present situation 
since the author cites a document issued in 1960; more recent documents, 
for instance Part II of the Model Law for Developing Countries on Inven- 
tions, should be referred to. 

The question whether and under what circumstances use of know-how 
by third parties can be prohibited is briefly examined: apart from cases 
of industrial spying and unauthorized transfer of secret know-how, the 
present German law permits such prohibition only under exceptional cir- 
cumstances, namely in cases of "slavish imitation." 

The following chapters contain a systematic outline of questions re- 
lating to know-how contracts. As regards the nature of these contracts, a 
clear distinction is made with respect to license contracts since the pos- 
sessor of know-how, unlike a patentee, does not have an exclusive right. 
The know-how contract is more like a sales contract although,it has many 
special features. The book deals in detail with the obligations of the 
seller and the buyer of know-how. Of special interest are the chapters on 
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know-how contracts with a foreign partner and on antitrust questions, 
arising from the German law and the law of the European Economic 
Community. 

The book reproduces in its annex pertinent legal provisions, a 
German translation of the Guide prepared under the auspices of the UN 
Economic Commission for Europe and models for know-how and license 
contracts prepared by ORGALIME (Organisme de liaison des industries 
métalliques européennes). 

The great number of explanations and clarifications given in the 
book will be useful in particular for practitioners in the field of licen- 
sing. Since not only questions of German law but also international 
aspects are considered, the book will be of interest also to readers outside 
Germany. For this purpose, a translation into a language more widely 
understood would appear to be useful. L. B. 

Selection of New Publications 

WORLD INTELLECTUAL PROPERTY ORGANIZATION. Bibliography of 
Publications of Industrial Property Offices, 3rd edition. Geneva, 
WIPO, 1971. - 87 p. 

BAUMBACH (Adolf) & HEFERMEHL (Wolfgang). Wettbetverbs- und 
Warenzeichenrecht. Munich, C. H. Beck, 1969-1971. - 2 vol. 

BERAN (Martin J.). An Introduction to Trademark Practice. Silver Spring, 
Jefferson Law Book, 1970. - 124 p. 

BIRRER (Franz). Das Verschulden im Immaterialgiiter- und Wettbewerbs- 
recht. Fribourg, Universitätsverlag, 1970. - 178 p. 

FISCHER (Friedrich B.). Grundzüge des gewerblichen Rechtsschutzes. 
Cologne, C. Heymann, 1971. - 236 p. 

HAFT (Fritjof). Elektronische Datenverarbeitung im Recht. Berlin, 
J. Schweitzer, 1970. - 209 p. 

KOKTVEDGAARD (Mogens). Patentloven med indledning og komment- 
arer. Copenhagen, Juristforbundets Forlag, 1971. - 414 p. 

TERRELL ore the Law of Patents, 12<t> edition by FALCONER, Douglas; 
ALDOUS, William; YOUNG, David. London, Sweet & Maxwell, 1971. 
- 706 p. 

UNTERBURG (Gerd). Die Bedeutung der Patente in der industriellen 
Entwicklung. Berlin, Duncker & Humblot, 1970. - 204 p. 

VIDA (Alexander), FÖLDES (Ivân), PÄLOS (Georg). Die Neuregelung 
des gewerblichen Rechtsschutzes und Urheberrechts in Ungarn (with 
the collaboration of Bognâr, Martha, and Palâgyi, Robert). Weinheim/ 
Bergstr., Vg Chemie, 1971. - 135 p. 

CALENDAR 

WIPO Meetings 
March 6 to 16, 1972 (Washington) — International Patent Classification (IPC) — Working Group IV of the Joint ad hoc Committee 

March 13 to 17, 1972 (Geneva) — Committee of Experts on the Protection of Type Faces 
Object: Discussion of a draft Agreement and draft Regulations — Invitations: Member countries of the Paris Union — Observers: Inter- 
governmental and international non-governmental organizations concerned 

March 20 to 24, 1972 (Munich) — International Patent Classification (IPC) — Working Group V of the Joint ad hoc Committee 

April 6 and 7, 1972 (Geneva) — Patent Cooperation Treaty (PCT) — Standing Subcommittee of the Interim Committee for Technical Cooperation 
Members: Austria, Germany (Fed. Rep.), Japan, Netherlands, Soviet Union, Sweden, United Kingdom, United States of America, International 
Patent Institute — Observer: Brazil 

April 10 to 14, 1972 (Geneva) — ICIREPAT — Technical Committee for Standardization 

April 17 to 21, 1972 (Geneva) — ICIREPAT — Technical Committee for Shared Systems 

April 17 to 21, 1972 (Geneva) — ICIREPAT — Advisory Board for Cooperative Systems 

April 24 to 26, 1972 (Geneva) — ICIREPAT — Subcommittee on Organic Chemistry 

May 2 to 8, 1972 (Geneva) — Committee of Experts on the International Registration of Marks 
Object: Preparation of draft texts for the Vienna Diplomatic Conference in 1973 (see below) — Invitations: Member countries of the Paris 
Union; organizations concerned 

May 9 to 17, 1972 (Paris) — Committee of Governmental Experts on Problems in the Field of Copyright and of the Protection of Performers, 
Producers of Phonograms and Broadcasting Organizations Raised by Transmission Via Space Satellites 
Object: Study of the problems — Invitations: Member countries of the Berne Union, Member countries of the Paris Union and Member States 
of the United Nations or of a Specialized Agency — Observers: Intergovernmental and non-governmental organizations concerned — Note: 
Meeting convened jointly with Unesco 

May 29 to June 2, 1972 (The Hague) — International Patent Classification (B?C) — Bureau of the Joint ad hoc Committee 

June 5 to 9, 1972 (The Hague) — International Patent Classification (D?C) — Joint ad hoc Committee 

June 26 to July 7, 1972 (The Hague) — International Patent Classification (IPC) — Working Group I of the Joint ad hoc Committee 

July 5 to 7, 1972 (Geneva) — ICIREPAT — Technical Coordination Committee 

July 10 to 14, 1972 (The Hague) — International Patent Classification (ffC) — Working Group IH of the Joint ad hoc Committee 

September 4 to 8, 1972 (London) — International Patent Classification (IPC) — Working Group H of the Joint ad hoc Committee 

September 11 to 15, 1972 (London) — International Patent Classification (D?C) — Working Group V of the Joint ad hoc Committee 

September 20 to 22, 1972 (Geneva) — ICIREPAT — Plenary Committee 
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September 25 to 29, 1972 (Berne) — International Patent Classification (IPC) — Working Group IV of the Joint ad hoc Committee 

September 25 to 30, 1972 (Geneva) — Coordination Committee of WB?0, Executive Committees of the Paris and Berne Unions, Assemblies of the 
Madrid and Locarno Unions 

October 2 to 6, 1972 (Geneva) — Patent Cooperation Treaty (PCT) — Interim Committees and Standing Subcommittee of the Interim Committee 
for Technical Cooperation 
Members of the Interim Committees: Signatory States of the PCT — Observers: Intergovernmental organizations and international non-govern- 
mental organizations concerned; Members of the Standing Subcommittee: Austria, Germany (Fed. Rep.), Japan, Netherlands, Soviet Union, 
Sweden, United Kingdom, United States of America, International Patent Institute — Observer: Brazil 

October 9 to 13, 1972 (Geneva) — Committee of Experts on a Model Law for Developing Countries on Appellations of Origin 
Object: To study a Draft Model Law — Invitations: Developing countries members of the United Nations — Observers: Intergovernmental and 
international non-governmental organizations concerned 

October    9 to 13, 1972 (Geneva) — ICIREPAT — Technical Committee for Standardization 

October 16 to 20, 1972 (Geneva) — ICIREPAT — Technical Committee for Computerization 

October 23 to 27, 1972 (Geneva) — ICIREPAT — Technical Committee for Shared Systems 

October 23 to 27, 1972 (Geneva) — ICIREPAT — Advisory Board for Cooperative Systems 

November 20 to 24, 1972 (Geneva) •— International Patent Classification (B?C) •— Bureau of the Joint ad hoc Committee 

November 27 to December 1, 1972 (Geneva) — International Patent Classification (IPC)  — Joint ad hoc Committee 

December 13 to 15, 1972 (Geneva) — ICIREPAT — Technical Coordination Committee 

May 7 to June 2, 1973 (Vienna) — Diplomatic Conference on: (a) the International Registration of Marks, (b) the International Classification of the 
Figurative Elements of Marks, (c) the Protection of Type Faces 

September 24 to October 2, 1973 (Geneva) — Administrative Bodies of WIPO (General Assembly, Conference, Coordination  Committee)  and of 
the Paris, Berne, Nice and Lisbon Unions (Assemblies, Conferences of Representatives, Executive Committees) 

UPOV Meetings 

April 13 and 14, 1972 (Geneva) — Consultative Working Committees 

May 23 and 24, 1972 (Cambridge) — Technical Working Party for Cross-fertilized Agricultural Crops 

May 25 and 26, 1972 (Antibes) — Technical Working Party for Ornamental Plants 

September 13 and 14, 1972 (Geneva) — Working Group for Variety Denominations 

November 7 and 10, 1972 (Geneva) — Diplomatic Conference 
Object: Amendment of the Convention 

November 8 and 9, 1972 (Geneva) — Council 

July 2 to 6, 1973 (London/Cambridge) — Symposium on Plant Breeders' Rights 

Meetings of Other International Organizations concerned with Intellectual Property 

March 27 to 29, 1972 (The Hague) — International Patent Institute — Administrative Council 

April 24 to 28, 1972 (Cannes) — International Association for the Protection of Industrial Property — Council of Presidents 

April 26 to 28, 1972 (Helsinki) — International Writers Guild — Executive Council 

May 15 to 19, 1972 (Paris) •— International Publishers Association — Congress 

May 21 to 25, 1972 (Geneva) — International League Against Unfair Competition — Congress 

July 3 to 7, 1972 (Paris) — International Literary and Artistic Association — Working Session 

July 4 to 6, 1972 (The Hague) — International Patent Institute — Administrative Council 

October 16 to 21, 1972 (Mexico) — International Confederation of Societies of Authors and Composers — Congress 

October 23 to 26, 1972 (The Hague) -—• International Patent Institute — Administrative Council 

November 12 to 18, 1972 (Mexico) — International Association for the Protection of Industrial Property — Congress 

December 11 to 15, 1972 (The Hague) — International Patent Institute — Administrative Council 

May 20 to 26, 1973 (Rio de Janeiro) — International Chamber of Commerce — Congress 

Intergovernmental Conference for the Setting Up of a European System for the Grant of Patents (Luxembourg): 

April 24 to 28, 1972 — Working Party II 
April 24 to 28, 1972 — Working Party IH 

May 15 to 19, 1972 — Coordination Committee 

June 19 to 30, 1972 — Intergovernmental Conference 
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VACANCY IN WIPO 

Competition No. 175 

Head, IPC Section 

(Industrial Property Division) 

Applications are invited for the following post: 

Category and grade: P. 4 

Principal duties: 

Under the supervision of the Head of the Industrial Property Divi- 
sion, the incumbent will be responsible for the implementation of 
WIPO's program in  the  field  of International  Patent Classification 
(IPC). 

His duties in particular will be the following: 

fa) preparation of long range and short range draft programs for 
the IPC; 

(b) preparation of reports on the work performed and plans concern- 
ing the IPC; 

(c) preparatory work and assistance in the Secretariat for meetings 
of the IPC Interim Committee and its subsidiary bodies and, 
after the entry into force of the Strasbourg Agreement concern- 
ing the International Patent Classification, of the bodies and 
technical committees to be set up under that Agreement; 

(d) execution of those parts of the IPC program which are within 
the competence of the International Bureau of WIPO; 

(e) assistance in coordinating the work of the Offices of the partic- 
ipating countries and the International Patent Institute in exe- 
cution of the IPC program; 

(f) contacts with industry and private organizations to ensure harmo- 
nization of efforts in patent classification; 

(g) participation in meetings of other international organizations 
having an interest in patent classification. 

Qualifications: 

(a) university degree in a relevant field of science or technology or 
qualifications equivalent to such degree; 

(b) wide knowledge and experience in the field of patent classifica- 
tion; 

(c) excellent knowledge of English and at least a good knowledge of 
French. 

Nationality: 

Candidates must be nationals of one of the member States of WIPO 
or of the Paris or Berne Unions. Qualifications being equal, prefer- 
ence will be given to candidates who are nationals of States of which 
no national is on the staff of WIPO. 

Age limit: 

Candidates must be less than 50 years of age at date of appointment. 

Date of entry on duty: 

To be agreed. 

A pplications : 

Application forms and full information regarding the conditions of 
employment may be obtained from the Head of the Administrative 
Division, WIPO, 32 chemin des Colombettes, 1211 Geneva, Switzer- 
land. Please refer to the number of the Competition. 

Closing date: 

April 14, 1972. 
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