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BIRPI Plan 
for Facilitating the Filing and Examination of Applications 

for the Protection of the Same Invention 
in a Number of Countries 

(Plan for a Patent Cooperation Treaty [PCT]) ') 

1. Pursuant to a recommendation of the Executive Com- 
mittee of the International (Paris) Union for the Protection 
of Industrial Property, BIRPI is currently engaged in studying 
means designed to simplify the patenting of any given inven- 
tion in a number of countries. By patenting is meant also the 
obtainment of inventors' certificates in countries in which this 
form of protection of inventions is also available. 

2. Under present circumstances, not only is patenting in 
each country a wholly independent affair but the national laws 
of most countries take virtually no account of the fact that the 
same invention might seek protection also in other countries. 

3. This fact results in much duplication of effort and a 
considerable waste of talent, time, and money, both for the 
applicant and the national Patent Offices, because: 
— the applicant must draft his application and prepare the 

drawings accompanying it according to prescriptions dif- 
fering as to form, most of these differences not resulting 
from different needs but merely from a lack of coordina- 
tion; 

— each national Patent Office considers the form and con- 
tents of the application alone, in almost complete isola- 
tion; in other words, the Offices of all countries repeat 
more or less the same work. 

4. It is in the reduction of the repetition of essentially 
the same efforts by the applicant and the national Patent Of- 
fices that BIRPI is looking for possible solutions. 

5. As to the phase of application, it is contemplated that, 
within the circle of the participating countries, any applicant 
would be allowed to file — normally through his own national 
Patent Office — an international application with BIRPI, the 
effect of such application extending to the countries desig- 
nated by the applicant. The fact that a single application suf- 
fices would mean that the form of the application could no 
longer vary from country to country, except that translation 
into the national language of each designated country would 
later have to be filed as well. 

6. The international application would have to be accom- 
panied or followed shortly afterwards by a so-called search 

')  This  item is a  copy  of BIRPI document PCT/INF/1, dated Feb- 
ruary 28. 1967. 

report. A search report would be a report on the state of the 
art which seems most likely to affect the novelty and non- 
obviousness of the invention the patenting of which is applied 
for. Such reports would be established by a national Patent 
Office or the International Patent Institute, using strictly the 
same documentation and strictly the same methods for search- 
ing. Both would be prescribed in detail, and constant working 
relations would strive to ensure the maximum possible degree 
of uniformity. 

7. The applicant could then go a step further — he prob- 
ably would only do so if the search report was favorable — 
and ask for what is tentatively called a certificate of patent- 
ability. This would be a paper delivered under the name and 
authority of BIRPI but actually established by one of the na- 
tional Patent Offices or by the International Patent Institute. 
The criteria of patentability would be strictly defined. Ab- 
solute novelty on a world-wide basis, inventive step or non- 
obviousness, industrial applicability or usefulness, would be 
the main requirements. Machinery would be set up to secure 
the maximum uniformity in the application of these criteria. 
A review panel organized by BIRPI could consider to what 
extent refusals of certificates, based on the advice of any 
cooperating Office, were well founded. 

8. All countries members of the Paris Union could, if they 
so desired, participate in the plan. BIRPI would make special 
arrangements with the International Patent Institute and cer- 
tain national Patent Offices able and willing to cooperate in 
the establishment, according to the internationally prescribed 
criteria, of search reports and certificates of patentability. 
Probably not more than half a dozen national Offices and the 
International Patent Institute would be sufficiently equipped 
so that they would be available for this purpose. 

9. It is to be noted that the BIRPI plan does not provide 
for the issuance of an international patent. It does not pro- 
vide for the issuance of any patent. The issuance of patents 
would, as at the present time, be a matter for each country, 
solely and sovereignly within the jurisdiction of the national 
Patent Offices. 

10. The plan would merely facilitate the acquisition of 
national patents in the countries designated by the applicant 
in his international application, and would facilitate decision 
by the national Patent Offices whether to grant a patent or 
not. Such a decision would be taken separately by each na- 
tional Office as far as patenting in its own country is concern- 
ed. The decision would be sovereign: a patent could be granted 
even when the search report looks unfavorable or the certificate 
of patentability is denied, and the grant of a patent could be 
refused even when the search report looks favorable and the 
application is supported by a certificate of patentability. It 
is, however, to be expected that the national Offices would 
spend considerably less time on any phase of the granting pro- 
cedure in the case of inventions to which the proposed inter- 
national procedure has already been applied. 

11. The plan might also provide that if a national Patent 
Office does not, within a year or so after the communication 
of the search report or, depending on the country, the certi- 
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ficate of patentability, at least provisionally deny a grant, pro- 
tection would, for that country, ensue by default. This would 
be a feature designed to stimulate action by the national Pat- 
ent Offices. Provisional denial could be based on lack of con- 
formity with any requirement of the national law. In each 
national Office communicating denial, the applicant would be 
given an opportunity to pursue his case and the international 
application would be merely regarded as if it had been a na- 
tional application. 

12. It is to be noted also that the plan is far less ambitious 
than the plan for a " European Patent " developed by the six 
members of the European Economic Community. The BIRPI 
plan would not only not call for an international patent but 
it would also contain no prescriptions as to the situations after 
grant, that is, rules on duration, nullity, compulsory and other 
licenses, and on infringement and its repression. These mat- 
ters, as well as the granting itself, would remain under the 
sole jurisdiction of each country. 

13. In other words, the BIRPI plan would be compatible 
with the EEC plan. It would also be compatible with the plan 
for a Nordic Patent. It would also permit the conclusion of 
possible other agreements for closer cooperation. 

14. BIRPI is at present working on a detailed proposal 
along the above lines. It is expected that the draft proposal 
will issue late in the spring. It will first be discussed at a small 
Committee of Experts to which representatives of govern- 
ments and international intergovernmental and non-govern- 
mental organizations will be invited. This Committee is sched- 
uled to meet in the fall of 1967. If its results are encouraging, 
further and larger meetings will follow in order to prepare the 
conclusion of an international treaty. 

The Industrial Property Unions in 1966 

Corrigendum 

In the January 1967 issue of Industrial Property, on page 5, 
right-hand column, under the title Lisbon Union, the list of 
countries should read as follows: "States: Cuba, Czechoslova- 
kia, France, Haiti, Israel, Mexico, Portugal." 

LEGISLATION 

BELGIUM 

Royal Order 
Concerning  Applications   for  International  Registration 
or Renewal of International Registration of Trademarks 

(Of December 20, 1966) ») 

We, BAUDOUIN, King of the Belgians, 
To all present and to come, greeting! 
Considering the Act of April 1, 1879, concerning trade- 

marks, as amended by Royal Order No. 89 of January 29, 
1935; 

Considering the Act of February 14, 1962, approving the 
Agreement of Madrid for the International Registration of 
Trademarks dated April 14, 1891, as revised at Brussels on 
December 14, 1900, at Washington on June 2, 1911, at The 
Hague on November 6, 1925, at London on June 2, 1934, and 
at Nice on June 15, 1957; 

Considering the Act of December 23, 1946, establishing a 
Council of State, and in particular Article 2, paragraph 2; 

In view of the urgency of the matter; 
Upon the proposal of Our Minister of Economic Affairs, 
Have decided as follows: 

Article 1 

Any person owning a mark duly filed in Belgium and 
satisfying the conditions laid down by the Agreement of 
Madrid of April 14, 1891, for the International Registration 
of Trademarks, either as revised at London on June 2, 1934, 
or as revised at Nice on June 15, 1957, and wishing to ensure 
protection of the said mark in the other States which are party 
to the Agreement of Madrid shall submit to the Industrial 
Property Service an application for international registration 
or renewal of such registration, on a form conforming to the 
model annexed to this Order2), as issued by the said Service, 
accompanied, if appropriate, by the documents, reproductions 
and block mentioned on the said form. 

Article 2 

The date of an application satisfying the requirements stated 
in Article 1 above shall be that of its receipt by the Industrial 
Property Service. However, if the application is not entirely 
in accordance with the requirements, the original date of ap- 
plication shall remain valid provided that the applicant makes 
the necessary correction within one month. 

Article 3 

Immediately following acceptance by the competent Serv- 
ice, applications for international registration or renewal of 
registration shall be transmitted to the International Bureau 
for the Protection of Industrial Property at Geneva. 

*)  See Moniteur belge, December 28, 1966. 
2)  Annex omitted. 

BIRPI translation. 
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Article 4 

As soon as the Bureau mentioned in Article 3 above in- 
forms the Belgian Industrial Property Service of the inter- 
national registration of a Belgian mark a certificate of regis- 
tration signed by the said Bureau shall be handed to the ap- 
plicant. 

Article 5 

Upon request, the International Bureau shall be informed 
of annulments, cancellations, renunciations, transfers or any 
other changes affecting entry of the mark in the national 
register if such changes also affect international registration. 
However, the said Bureau shall be automatically informed of 
any case of total annulment or cancellation of a national mark 
by judicial order having force of law, as well as of total renun- 
ciation of such a mark occurring within five years following 
the date of international registration. 

Article 6 

An application for renewal of international registration 
may not contain any amendment to either the national regis- 
tration or the international registration to be renewed. 

Article 7 

The Royal Order of May 23,1893, governing the formalities 
to be completed for international registration of trademarks 
deposited in Belgium, as amended by Royal Order of Novem- 
ber 28,1902, is hereby repealed. 

Article 8 

This Order is effective as from December 15, 1966. 

Article 9 

Our Minister of Economic Affairs is responsible for the 
execution of this Order. 

Done at Brussels on December 20, 1966. 

GENERAL STUDIES 

The Role of Industrial Property 
in the Economic Development of States *) 

Professor P. J. POINTET, Zurich 
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I. Introduction 

It would not be possible to speak of the rôle played by the 
rights of industrial property in the economic development of 
countries without first recalling the nature of the different 
rights and their economic functions, as well as the evolution 
of industrial property legislation. This will enable account to 
be taken more readily of the need for the protection of these 
rights. 

We will next examine tendencies contrary to the protection 
of industrial property rights, both present and past; then the 
factual matter of the exchange of technology between coun- 
tries, and more especially the transfer of technology to de- 
veloping countries. 

Finally, there will be the question of clarifying the reasons 
for the importance of adequate protection of industrial prop- 

*) Expanded text of an address delivered at Madrid, December 5. 
1966, within the framework of a Course on Industrial Property, organized 
by the Spanish Group of the International Association for the Protection 
of Industrial Property (IAPIP). — BIRPI translation. 
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erty rights in connection with the economic development of 
countries. 

II. Industrial Property Rights 

1. The Nature of the Different Rights 

Whereas a trade name is used by an enterprise for the pur- 
pose of making itself known, a trademark serves to distinguish 
certain goods from goods which compete with them. An indi- 
cation of source enables the recognition, among similar goods, 
of those which have their origin in a locality, a region or a 
country from which a product derives its reputation. A patent 
protects a technical realization, and industrial designs protect 
the form, that is to say, the external and special appearance 
of an object. Finally, the provisions for the repression of un- 
fair competition are designed to combat abuses of the right of 
free competition. 

These different rights constitute, as it were, the basis of 
industrial property, and they are generally taken into con- 
sideration in all legislations. 

Certain countries, such as the Federal Republic of Ger- 
many, further recognize utility models, which are designed to 
protect what might be called "minor inventions": these, in 
the countries which do not recognize this category, are pro- 
tected by patents. 

Several countries of Eastern Europe (Bulgaria, Czecho- 
slovakia, Poland, Rumania and the USSR) also recognize in- 
ventors' certificates, which are granted to the author of an 
invention who agrees to assign to the State, in return for an 
indemnity, all his rights as regards the exploitation of the 
invention. 

Finally, there are countries, for example, France, where a 
special category of indications of source is recognized, namely 
the appellation of origin, which is the geographical name of 
the place where a product is cultivated, manufactured, or ob- 
tained in any other manner, in so far as it derives its qualities 
from the soil, the climate, the usages or the techniques of the 
place concerned. 

2. Justification of Industrial Property Rights 

The different rights of industrial property have as their 
first objective to guarantee fair competition between enter- 
prises. 

The legislator has, in effect, sought to avoid the operation 
of fair competition being undermined by competitors who, for 
example, in seeking to benefit from the efforts of others, by 
slavish imitation of their inventions or good reputation, usurp 
or infringe their names or their trademarks. 

Since legislation relating to the repression of unfair com- 
petition has been judged to be insufficient to assure adequate 
protection of industrial property rights, these rights have be- 
come the subject of special laws, better adapted to take ac- 
count of differing situations. 

In protecting patents, utility models, and industrial designs, 
an effort has manifestly been made to assist technical progress 
and, as a consequence, also economic and social development. 

In effect, if all States (including those with socialist or 
communist régimes) possess legislation in the field of patents, 
granting, for a certain period, an exclusive right of exploita- 

tion of inventions forming the subject of a patent, this is not 
so much for the purpose of rewarding the inventor who has 
discovered something new, from which the community can 
benefit, as for the purpose of encouraging inventors not to 
keep their inventions secret. 

A person who wishes to obtain the protection which results 
from a patent is, in practice, required to define his invention 
precisely in his application. Since any other person can take 
note of this description once the specification of the invention 
has been published, technical advances so realized are thus 
placed at the disposal of the entire community. All interested 
parties can draw upon this common fund of techniques, not in 
order to copy, in a slavish manner, and during the period of 
protection, inventions which have been made by others, but 
in order to proceed to further inventions. Once the duration 
of the validity of a patent has expired, the invention, from the 
fact of the publication that has occurred, can be freely ex- 
ploited by all who wish to do so. 

The privilege granted to the owner of the patent to be the 
sole person authorized, during a specified period, to derive 
benefit from his invention is equitable compensation for his 
contribution to the development of technology. 

As regards the protection of a trade name, a trademark, an 
indication of source, and an appellation of origin, this does not 
benefit only the person who exercises the right: it is equally 
in the interest of the consumer. In effect, it prevents the pub- 
lic from being misled, a situation which would certainly 
occur if any person were free, if he so wished, to utilize or 
infringe the name or the trademark of others, or even to 
utilize an indication of source or an appellation of origin with- 
out fulfilling the essential conditions. And this is, indeed, the 
reason for which the protection of a trademark can be renew- 
ed, and for which the protection of a name, an indication of 
source and an appellation of origin is limited only by the ful- 
filment of the conditions specified for the utilization of the 
designation. 

3. The Economic Importance of Industrial Property Rights 

In our age of intense economic competition, it is obvions 
that industrial property rights are of great importance to 
their owners. They are assets which, although not tangible, 
nevertheless are capable of ownership. 

If interested parties endeavor, to the full extent of their 
means, to secure, if not the strengthening, at least the main- 
tenance of the protection granted by these rights, they cannot 
be blamed for doing so. This is in the natural order of events, 
and this order must, it seems, be sound, since 77 countries are 
to-day members of the International Union for the Protection 
of Industrial Property, of which the charter, the Paris Con- 
vention, has, as its specific objective, the assurance of a mini- 
mum of protection in all Unionist States. 

If this is the position, it is because the protection of indus- 
trial property rights is judged to be in the interest of the com- 
munity. In effect, the community benefits, directly or indirect- 
ly, from the fair competition between enterprises which this 
protection makes possible. 

For its part, the State is essentially interested in all meas- 
ures capable of encouraging the economic prosperity of the 
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country by an increase in production and exchanges, both on 
a national and an international basis. Now, experience proves 
that, thanks to the protection of industrial property rights, re- 
search and activities from which the entire economy benefits 
can be undertaken on a private basis. This, it seems, could not 
occur to the same extent if respect for fair competition was 
not assured by way of the grant of industrial property rights 
to those who, by their initiative and by the risks which they 
take, are able to bring more to society than their competitors 
and especially, in the very important field of patents, to enrich 
the common fund of technical knowledge. 

III. The Evolution of Industrial Property Law 

1. General Remarks 

Given, on the one hand, the importance of industrial prop- 
erty rights from an economic point of view and, on the other 
hand, the extraordinary evolution in the exchange of goods 
between countries that has occurred in the course of the last 
hundred years and, in particular, since the beginning of the 
20th century, it is not surprising that, among the different 
fields of international law, that of industrial property is one 
of the most highly developed. 

This is not solely due to the fact that it is a technical field, 
where States have been able, and can still continue, to find a 
common ground of agreement fairly easily. 

Economic circles are always, and in all industrial countries, 
keenly interested in the development of industrial property 
rights. In effect, a person who has realized an invention, cre- 
ated a design, or who manufactures or sells goods under a 
given trademark or by reference to an indication of source, 
will always seek to obtain adequate protection, not only on 
a national basis, but also in the countries to which he exports, 
or in which he intends to set up an industrial or commercial 
establishment, or even where (as is becoming increasingly the 
case) he is seeking to establish a center for research. 

Further, since Governments have an evident interest in the 
development of technology, in economic progress and in the 
intensification of exchanges within the framework of fair 
competition. States, as well as economic circles, have inter- 
vened in favor of the development of international law in 
respect of industrial property. 

It has been possible to build up this international law on a 
favorable foundation, since the various national legislations 
in this field are of relatively recent date: they have, in effect, 
almost all been promulgated in the course of the second half 
of the 19th century. Consequently, those persons who nego- 
tiated international agreements did not have to take account 
of texts that had become obsolete and therefore, in some quar- 
ters, regarded as sacred from the sole fact of their existence. 

2. National Legislations Prior to 1883 

Since the various national legislations saw the light of day 
at more or less the same period, it might be thought that they 
were based upon principles which, if not identical, were at 
least similar, and that the elaboration of an international code 
would, in consequence, be facilitated. This, however, has not 
been the case. National laws have, quite naturally, taken ac- 

count of juridical conceptions that were in force, and have 
reflected the economic conditions existing within the country. 
Consequently, according to whether a country was essentially 
industrial or agricultural, or whether or not it was prosperous, 
or for other reasons, a great diversity of laws has resulted. 

Before any international conventional law existed, States 
were, to a certain extent, compelled to secure effective pro- 
tection for their nationals in other countries by the insertion, 
in commercial treaties or other special agreements, of special 
provisions relating to industrial property. 

The efforts expended in this direction did not, however, 
give satisfactory results. On the one hand, such agreements 
could only have a somewhat unstable character, since they fol- 
lowed the fate of the agreements in which they were included. 
On the other hand, States which were anxious only to commit 
themselves to the smallest possible extent, in order to preserve 
their freedom of action, were generally only prepared to agree 
to very minor derogations from their national law. 

In the absence of common provisions in the different na- 
tional laws, the protection granted to foreigners varied con- 
siderably from State to State. Whereas in certain countries 
foreigners were assimilated to nationals, in others (and these 
were more numerous) protection depended upon reciprocity, 
in law or in fact. 

The disadvantages of such a situation soon became so evi- 
dent that the need for international protection became im- 
perative. There were, however, two problems to be resolved: 
that of the application of domestic law to foreigners and that 
of the recognition of protection abroad of rights acquired 
within the country '). 

The solving of these two important questions, which was 
due to efforts exerted on an international basis, resulted in the 
establishment of the various Conventions. 

3. The International Conventions 
The outstanding event in the field of international law 

relating to industrial property was the creation, in 1883, of 
the International Union for the Protection of Industrial Prop- 
erty, established by the conclusion of the Paris Convention, 
and followed by various special Agreements relating to the 
repression of false or deceptive indications of source, to the 
registration of trademarks, to the classification of goods and 
services to which trademarks are applied, to the international 
deposit of industrial designs, and to the protection of appella- 
tions of origin and their international registration. 

This enumeration alone shows the diversity of the prob- 
lems with which the States which are members of the Paris 
Union have so far concerned themselves and which they have 
sought to regulate on a multilateral basis. 

Certain South American States, having preferred to remain 
outside the Paris Union, inclined in favor of the conclusion 
of various South-American Conventions. The. first Convention 
adopted in the field of patents and trademarks was that of 
Montevideo, in 1889. It was followed by several others. None 
of these Conventions has, however, succeeded in playing a 
role comparable to that exercised by the Paris Convention. 

*)  Cf. Stephen P. Ladas, La protection internationale de la 
industrielle, Paris, 1933, p. 18. 

propriété 



GENERAL STUDIES 63 

Since the end of the second world war, three Conventions 
have, moreover, been concluded within the framework of the 
Council of Europe, the first dealing with the formalities re- 
quired for patent applications, the second with the interna- 
tional classification of patents, and the third (which has not 
yet come into force) with the unification of certain points of 
substantive law on patents for invention. 

Within the framework of the co-ordination on an interna- 
tional basis of the efforts made with a view to assuring an 
effective protection of industrial property rights, mention 
should also be made of the establishment on June 6, 1947, 
of the International Patent Institute of The Hague, with the 
object of relieving national Patent Offices of documentary 
searches and of avoiding all duplication of work. 

This rapid examination of the realizations achieved within 
an international multilateral framework cannot be concluded 
without reference to the Draft Convention relating to a Euro- 
pean Patent Law, published in 1962 by the European Economic 
Community (EEC). 

If discussion of the project is, for political reasons, tem- 
porarily suspended, there is no doubt that, one day, it will be 
taken up again, under one form or another. 

The same applies as regards the Draft Convention for a 
European Trademark, similarly drawn up within the frame- 
work of the EEC, but which has not yet been made public. 

Finally, there is also occasion to recall the numerous bi- 
lateral agreements concluded by States desirous of regulating 
their relations in a particular field of industrial property law 
in a more precise manner. 

This extraordinary development of international law re- 
lating to industrial property has not only had the favorable 
consequence of bringing legislations closer together and, in 
certain directions, of producing unification of law. It has 
further, and by its very existence, served to encourage the 
various countries to keep adapting their national laws to the 
international standard and, in so doing, to ensure that national 
law is constantly following economic evolution. 

As we have already shown, the Paris Union now comprises 
77 States, and the adhesion of several other countries is im- 
minent. Can there be any need for any more evident demon- 
stration of the vitality of international conventional law and 
of the necessity, in the well-understood interests of these 
States, for adequate protection of industrial property rights?2) 

IV. The Necessity for the Protection of Industrial 
Property Rights 

1. Industrial Property, an Element of Progress 

At the present time, the majority of European countries 
are experiencing a period of economic prosperity. What are 
the reasons for this boom? 

Without wishing to examine here all the factors of a poli- 
tical,  economic,  social,  or  financial  nature  which  influence 

2) We would here recall the study of S. Pretnar, " La protection inter- 
nationale de la propriété industrielle et les différents stades de dévelop- 
pement économique des Etats " (La Propriété industrielle, 1953, pp. 213 
et seq.), which reached the conclusion that the Convention of the Paris 
Union was superseded, and the pertinent reply of Stephen P. Ladas, " Les 
bases fondamentales de la protection internationale de la propriété indus- 
trielle " (ibid., 1954, pp. 93 et seq.). 

this situation, we would simply recall that qualified economists 
attribute increase in the economy (in a general manner, and 
not only as a matter of the actual boom) to three main factors: 
the increase in population, technical progress, and the develop- 
ment of external trade. 

Increase of population is a factual matter. 
Technical progress depends upon the genius of men and, 

as a consequence, also upon the evolution of the population 
and its degree of education, with the fullest possible use of the 
resultant " grey matter." 

The effects of technical progress do not make themselves 
felt immediately. New inventions call for accrued investments; 
from this, a chain reaction results, which extends rapidly to 
the whole of the economy. 

As regards external trade, this, in itself, is largely helped 
by technical progress. The case of Switzerland is a typical 
example. Water being the only primary substance existing 
within the country, Switzerland depends upon its exports to 
assure the food supply to its population. Products manufac- 
tured within the country cannot be exported and hold their 
own against foreign competition unless their quality is being 
constantly improved and the range of products available con- 
stantly extended. This means that inventions and continuous 
technical improvements are essential. And this explains why. 
in relation to the number of the population, the number of 
applications for patents deposited each year in Switzerland is 
the highest in the world. 

The key position occupied by technical progress in the life 
of a country is thus evident. Technical progress is the essential 
condition of all economic development. 

Only rarely, however, is technical progress the outcome of 
chance. More generally, it calls more for financial resources, 
sometimes considerable, and for a particularly keen intel- 
ligence on the part of numerous researchers, and for long and 
patient effort. If it were possible to transform into energy the 
sum total of effort expended in the course of a year by way 
of research by men of science and by practitioners (engineers, 
technicians or artisans) of the entire world, a force would 
probably be assembled comparable to the faith which is ca- 
pable of moving mountains. 

Consequently, it is not surprising that a State which aspires 
to industrialization does everything possible to assist research. 
The development of educational facilities, the creation of new 
schools and laboratories of ever-increasing quality, the sums 
expended to aid research in all forms, and its utilization in the 
most varied economic fields, are the means, among others, at 
the disposal of States. 

There is, however, another much less onerous but more 
efficacious means available to a State: adequate legislation 
assuring protection of industrial property rights in general, 
and the rights in patents and trademarks in particular, these 
being the most widespread. 

It is this that was understood by the European States 
which, in the course of the 19th century, realized the need for 
promulgating laws in respect of the different rights of indus- 
trial property, in order to protect inventors, producers and 
traders, whilst at the same time encouraging them ceaselessly 
to contribute to technical progress. 
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2. The Particularly Important Role of Patents 

Industrial evolution since the beginning of the 20lh century 
is evidence of the fact that the protection granted by patents 
has been a powerful stimulant to technical progress and eco- 
nomic development. 

Firstly, inventors do not have to fear that their inventions 
will be exploited without payment by some enterprise possess- 
ing powerful financial resources; on the contrary, they are 
encouraged in their research work, since they are assured that, 
in the event of success, they will be able to derive profit 
from it. 

Then, as we have seen, there is the consideration that the 
exact knowledge of the inventions made by other persons in 
a given field is conducive to further research and further 
inventions. 

Finally, being assured of exclusive rights of exploitation 
during a certain period, inventors or persons deriving title 
from them can take suitable steps and invest the necessary 
capital to engage in large-scale manufacture of the article 
which is the subject of the invention. There is less possibility 
of risk, because they know that their inventions will be pro- 
tected. 

The measure of risk involved is reflected in the extremely 
large sums which are devoted to research. 

The total world expenditure upon research for 1965 has 
been estimated at 60,000 million dollars, divided as follows: 
USA, one third, USSR, one third, rest of the world, one third. 
As regards Swiss expenditure, this has been estimated for the 
same year at 240 million dollars3). 

It has been calculated that the highly industrialized coun- 
tries devote 1 to 3 per cent of their national revenue to re- 
search; 30 to 65 per cent of these expenses are borne by the 
State and the rest by private enterprise. 

The share of public authorities in the total research ex- 
penditure is evaluated at 66 per cent in the United States, 
France, the United Kingdom and the Federal Republic of 
Germany; 50 per cent in Belgium, Italy, Norway and Sweden; 
33 per cent in the Netherlands; and 25 per cent in Switzerland. 

As regards expenditure per capita of the population, this 
is estimated (the figures for the USSR are not known) at ap- 
proximately 92 dollars in the United States, 33 dollars in Great 
Britain, 32 dollars in the Federal Republic of Germany, 30 
dollars in Sweden, and 27 dollars in Switzerland. 

V. Tendencies Contrary to the Protection of Industrial 
Property Rights 

1. General Remarks 

Against the efforts made on a national and an international 
level with the object of harmonizing legislations in the field 
of industrial property and of developing the protection of 
these rights, there are, unfortunately, certain opposing cur- 
rents (often without being apparent) which, under widely- 
varying pretexts, tend to deprive these rights of a portion of 
their substance. 

3) These figures, as well as those which follow, have been taken from 
an address given by Mr. Georg Heberlein, Wattwil, to the University of 
St. Gall, November 16, 1966. 

It is certainly essential for industrial property legislation 
to take account of the interests of the community and of the 
special position of the national economy. A balance must be 
established between the safeguarding of individual interests 
and those of the community in all cases in which such interests 
do not coincide. 

It is, however, necessary to avoid the taking of excessive 
measures to prevent possible abuses, whenever such measures 
would gravely injure the interests of the owners of legitimate 
rights, and without the State concerned deriving any positive 
advantage. 

Unfortunately, such tendencies can be discerned in certain 
countries where account does not appear to have been taken 
of the true scope of the rights in industrial property, or of the 
value of such rights to the community as a whole. 

2. Measures Contrary to Patents 

Recently, attacks against the exclusive rights (though of 
limited term) which result from patents have, in several coun- 
tries, been especially directed against inventions realized in 
the pharmaceutical field. This field has been selected, in the 
first instance, probably because, from a psychological point of 
view, it lent itself particularly well to an attack from the 
moment when it was possible to invoke the opportuneness of 
reducing the price of pharmaceutical products in the interests 
of the health of the population, whilst completely ignoring the 
enormous and ever-increasing cost of research. 

3. Historical Background 

It would seem that we are to-day witnessing a renewal of 
a movement which occurred in Europe in the middle of the 
19th century and which tended to underestimate, and even to 
deny, the value of patents for inventions. 

At this period, the exclusive rights inherent in patents 
were, in effect, considered in some quarters as being obstacles 
to the freedom of exchanges. Thus, in 1850, in Great Britain, 
the journal The Economist made itself the mouthpiece of a 
group of inventors, industrialists and parliamentarians who 
demanded, in the name of economic freedom, the suppression 
of the protection by patents, which had operated in the coun- 
try since the Statute of Monopolies of 1623. 

A similar movement manifested itself in Germany and in 
the Netherlands, in which latter country patent legislation was 
abrogated from 1869 to 1910. 

France likewise encountered adversaries, not only as re- 
gards the protection by way of patents, but also as regards the 
creation of an international conventional right. Hence, the 
elaboration of the Paris Convention aroused keen criticism, 
which materialized in an article which appeared in the Petit 
Journal of August 13,1885, proposing that the delegates should 
be charged with high treason! 

At the same time, the adversaries of Swiss legislation in- 
voked the injury which Swiss industry would suffer if inven- 
tions gave rise to exclusive rights, and a convinced opponent 
of patents (alas, a professor) declared, peremptorily, that 
patents impeded industrial progress. 

If patent legislation is an impedance to anything, it is to 
the action of infringers, to those persons who, without effort 
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or contribution on their own part, seek to profit from the 
efforts, the research and the investments of others, and from 
their cerebral activity and their spirit of initiative. 

Actually, it is by invoking the desire to protect free com- 
petition, and by the need to combat abuses of economic power 
that, in certain circumstances, an effort is made to restrict the 
free exercise of industrial property rights. 

Let us hope that to-day, as in the past, wisdom, good sense 
and regard for the true interests of the community, and there- 
fore of the State, will once again prevail. 

4. Repression of Possible Abuses 

Effective protection of the rights of industrial property 
naturally does not mean that any abuse which could be made 
in the exercise of these rights should be tolerated. But these 
rights themselves cannot constitute an abuse. At the most, it 
is their use, or non-use, which could, in certain circumstances, 
be contrary to the interests of the community. 

When one speaks of abuse in the field of industrial prop- 
erty, one immediately thinks of patents, for it is in this field 
that the question assumes the greatest importance. 

It is clear that governments cannot remain indifferent to 
this subject. Moreover, they have not remained indifferent to 
it. This is proved by the provision inserted in the Convention 
of the Paris Union and again in national legislation. 

Article 5 of the Paris Convention regulates, in effect, the 
cases in which member States may apply restrictions to the 
rights of a patentee. It is expressly provided that legislative 
measures may be taken " to prevent the abuses which might 
result from the exercise of the exclusive right conferred by 
the patent, for example, failure to work." 

The IAPIP, at its Congress at Tokyo (1966), unanimously 
adopted (apart from several abstentions) a proposal for a new 
text of Article 5, regulating the matter in a more systematic 
manner than in the past. 

Without going into the details of the present regulations, 
we would limit ourselves to observing that the principal abuse 
which could be made of a patent, namely, non-working, is the 
subject of two sanctions, having serious consequences for the 
proprietor: the grant of a compulsory licence and revocation. 
Thus, States are able to intervene in connection with the exer- 
cise of patent rights on the basis of conventional provisions in 
force, without the need for imposing restrictions on the grant- 
ing of a patent. 

Further, when one speaks of abuse resulting from the non- 
working of a patent, account must also be taken of the eco- 
nomic effects of the obligation to exploit. 

Already, voices have repeatedly been raised asking for some 
relaxation of this obligation; for example, the conclusion of 
bilateral or multilateral agreements has been suggested, spe- 
cifying that the working of an invention in one of the con- 
tracting countries shall be considered sufficient, and that the 
proprietor of the patent shall not have to undertake the work- 
ing of his invention in all the countries in which he has ob- 
tained a patent. 

To-day, this question deserves very special attention, in 
view of the efforts which have been made with the object of 

realizing economic integration in certain regions or, within the 
framework of the European Economic Community (EEC), of 
harmonizing legislations, and even of arriving at a single 
patent. 

From the point of view of judicious division of work and 
of the actual idea at the basis of all integration, it seems evi- 
dent that the further one advances towards integration, the 
more opportune it will be to be able to manufacture at the 
place which is economically the most favorable and, conse- 
quently, if not to suppress, at least to reduce the obstacle 
which the obligation to exploit does, in fact, constitute. 

As regards those persons who have misgivings about a step 
forward in this direction, it may be recalled that, on the occa- 
sion of the first Paris Conference of 1880, which three years 
later resulted in the conclusion of the Convention of the Paris 
Union, the Swiss delegate declared that suppression of the 
obligation to work could have serious consequences for his 
country, since it would permit the proprietor of a patent to 
exploit his invention in the country where such action would 
be most advantageous to him, and then to import his goods 
into Switzerland, and this (he considered, most seriously) 
would result in " the crushing of Swiss industry." 

Now, Switzerland is one of the few countries (apart from 
the United States of America, which does not recognize the 
obligation to work) to have concluded a bilateral agreement 
in this field and, moreover, with its big industrial neighbour, 
Germany, as long ago as 1892, without Swiss industry having 
had to suffer as a result. 

This shows that exaggerated pessimism is often displayed 
towards liberal solutions which can, in the circumstances and 
at first sight, be judged to be detrimental but which, in the 
long run, turn out to be favorable to economic development. 

It is in this way that we must guard against any injury to 
patent rights under the pretext of safeguarding free competi- 
tion. Such attempts are generally only dictated by a desire to 
introduce anti-trust measures by a side channel. Those who 
advocate them unfortunately do not take account of the fact 
that they are of a nature that would result in serious damage 
to the national economy. In effect, instead of constituting a 
real protection of trade and industry, these measures are an 
obstacle to investment and to the transfer of technical know- 
ledge that foreign enterprises would be ready to make if they 
were sure of being able to operate within the framework of a 
liberal regime. 

VI. Industrial Property and the Exchange of Technology 
Between Countries 

1. General Remarks 

In the course of the last fifteen years, the problem of the 
exchange of technology in general, and that of their transfer 
to developing countries in particular, has been the subject of 
examination and recommendations on the part of various in- 
ternational organizations, both official and private. 

We will make a quick review of the principal work carried 
out in this connection and involving industrial property rights, 
without concerning ourselves with activities which, although 
capable of having repercussions on these rights, do not direct- 
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ly involve them. Such is the case, for example, as regards the 
draft Convention of the Organization for Economic Coopera- 
tion and Development (OECD) concerning the protection of 
private assets abroad, and the Convention for the settlement 
of disputes relating to investments between States and nation- 
als of other States, of March 18, 1965, drawn up by the Inter- 
national Bank for Reconstruction and Development. This last 
Convention, which came into force on October 14, 1966, re- 
veals, in its preamble, the need for international cooperation 
for economic development, and the rôle played in this field 
by international investments. 

Similarly, we shall only mention by way of reminder the 
role played immediately after the second world war, within 
the scope of the Marshall Plan, by the " Bureau of Small Enter- 
prises." with headquarters in Washington and Paris, with a 
view to encouraging the exchange of industrial technology by 
means of a program of manufacture under licences, designed 
to bring together industrialists of Western Europe and those 
of the United States who were desirous of securing manufac- 
turing licences. In order to facilitate contacts between enter- 
prises, a panel of sympathetic advisers was set up in all the 
interested countries. 

2. The Work of the European Organization for Economic 
Cooperation (EOEC) 

Following a very detailed examination of the problem by 
the Committee for Productivity and Applied Research and by 
the Mixed Committee for Exchanges and Payments, the Coun- 
cil of EOEC, being of opinion that the most complete utiliza- 
tion of inventions is an important means of increasing produc- 
tivity, has, by a decision of July 23, 1953, recommended mem- 
ber and associated countries " to facilitate between themselves 
the exchange of licences under privately-owned patents, in 
order to permit the maximum use of inventions, and to en- 
courage those exchanges which are of such a nature as to con- 
tribute to the development of international trade." 

In view of the fact that the recommendation of the EOEC 
has been adopted by the Council, that is to say, by the directing 
organ in which all the Governments of member States were 
represented, it can be accepted that its text faithfully reflects 
the point of view of these States as regards the importance of 
the exchange of licences and, in particular, as regards the 
necessity for taking all useful measures to facilitate such an 
exchange. 

3. The Activities of the Organization for Economic Cooperation 
and Development (OECD) 

Among the activities of OECD which closely concern in- 
dustrial property rights may be mentioned the studies on the 
organization of scientific research. The results of work under- 
taken in this field have been published in the form of reports 
on the separate countries. 

These reports contain very interesting information on the 
situation existing in each country concerned, both as regards 
research, and policy in connection with patents. 

From the report dealing with Spain, it emerges that, in this 
country, scientific research is essentially a Government activ- 

ity, and that 85 % of the cost that it involves is absorbed by 
seven important centers4). 

According to this report, only several large industrial enter- 
prises invest funds for the benefit of research. It seems, in 
effect, that, according to a very widespread tradition, Spanish 
enterprises seek more to acquire foreign technology than to 
obtain Spanish patents within the framework of their own 
research. It can be accepted that the magnitude of the sums 
involved in all serious research is conductive to procedure of 
this kind. 

It cannot be deduced from this that effective protection 
of inventions by means of patents is unnecessary: on the con- 
trary. On the one hand, for all practical purposes, the importa- 
tion of technology is possible only because the licensor has 
been able to protect his inventions in Spain and, on the other 
hand, because Spanish industrial enterprises are assured that 
their own inventions will be safeguarded; thus they can, in 
relation, naturally, to the extent of their financial resources, 
themselves undertake increasingly important research. 

Under the title of " The effort in connection with research 
and development in Western Europe, North America and the 
Soviet Union," OECD, in 1965, also published a paper seeking 
to make a comparison, on an international basis, of the ex- 
penditure and resources devoted to research in 1962. Among 
the principal chapters of this extremely interesting publica- 
tion, we would mention those concerned with expenditure in 
connection with research, the sharing of expenditure in con- 
nection with research and development, the balance of pay- 
ments, and statistics in relation to patents. 

Clearly, it is not possible to proceed to an analysis of this 
OECD document, and we will refrain from citing figures which, 
by the nature of events, are already old and are only relative 
in character; moreover, as the publication itself states, the 
statistics in this field still leave much to be desired. We will, 
however, quote one of the conclusions of the report. This 
declares, in effect, that " given the existence of mechanisms 
which assure the spread of knowledge and of new technology, 
certain countries would perhaps prefer to import technical 
processes rather than devote important resources to research 
and development." 

In practice, all developing countries find themselves con- 
fronted with this alternative. The OECD report further adds, 
in referring to the importation of technology, that " for a num- 
ber of the poorer countries, this is the only choice open to 
them, at any rate at the moment." 

Certainly, the acquisition of licenses for the exploitation 
of technology developed abroad can only be effected by pay- 
ing an agreed price. But it must be remembered that this price 
will always be relatively low in relation to the expenses which 
the country would have had to incur in research, if such tech- 
nology had not been available by way of licenses. 

Moreover, in acquiring a license, a person obtains exact 
knowledge of the technology involved. On the other hand, 
when a person engages in research, he takes a financial risk, 

4)  Cf. Publication of OECD: Scientific Research, Spain (in particular 
pp. 12 and 21), Paris, June, 1964. 
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which is often considerable, without ever knowing in advance 
what the results are going to be. 

Naturally, this does not mean to say that the developing 
countries find themselves completely excluded from research. 
They simply have to limit their ambitions and not want every- 
thing at once, but rather seek to develop their resources step 
by step, starting with activities which are most familiar to 
them. And, even then, they are well advised to have adequate 
legislation in the matter of industrial property, in order to 
encourage initiative, both on the part of their own nationals 
and on the part of those foreign enterprises which might be 
prepared to make their technology available, by opening cen- 
ters for research or manufacture, as the case may be. 

4. The Action of the United Nations 

Following a proposal by the delegation of Brazil, the 
General Assembly of the United Nations adopted, in 1962, a 
resolution inviting the Secretary-General of that organization 
to draw up a report containing a study of the effects of patents 
on the economy of under-developed countries, a study of the 
patent legislation in selected developed and under-developed 
countries with primary emphasis on the treatment given to 
foreign patents, and an analysis of the characteristics of the 
patent legislation of under-developed countries. 

On the basis of various studies undertaken, the General 
Secretariat of the United Nations was able to submit to the 
Conference on Trade and Development, which was held at 
Geneva from March 23 to June 16, 1964, an important Report 
on the role of patents in the transfer of technology to develop- 
ing countries 5). 

The first part of this report was devoted to the principal 
characteristics of patent systems and, in particular, examined 
existing legislations, international relations in the field of 
patents, and the regulations adopted by States in connection 
with the exercising of the right conferred by patents. 

The second part dealt with the effects of patents on the 
economy of developing countries and made a special study of 
the part played by patents in the transfer of technology, as 
well as of the relationship between patents and the progress 
of local technology. 

The report was accompanied by five annexes, of which the 
most important (Annex C) gave an appreciation of the func- 
tioning of patents, founded upon information furnished by 
members of the United Nations. 

After discussion of the report, the Geneva Conference, on 
June 12, 1964, adopted, without opposition, a recommendation 
on the subject of the transfer of technology. 

In the terms of this recommendation, which can, perhaps, 
be considered as the conclusion of the report, the Conference 
first invited the developed countries to encourage the holders 
of patented and non-patented technology, to facilitate the 
transfer of their technology to developing countries. The lat- 

5) Doc. E 3861 Rev. 1, 1964. A German translation of this report, 
made by Dr. G. Ott and accompanied by an excellent introduction by 
H. G. Heine and Dr. R. Moser von Filseck appeared in Patentschutz und 
Entwicklungsländer — Dokumente und Materialien, Band 15 der " Schrif- 
tenreihe zum gewerblichen Rechtsschutz," published under the auspices 
of the " Max-Planck-Institut für ausländisches und internationales Patent-, 
Urheber- und Wettbewerbsrecht," Carl Heymanns Verlag KG, Munich, 
1966. 

ter, in turn, are invited to take all appropriate legislative and 
administrative measures in the field of industrial technology 
in order to encourage such transfers. 

Further, the recommendation expressly mentions the Unit- 
ed International Bureaux for the Protection of Intellectual 
Property (BIRPI) of Geneva, among the institutions invited 
to follow the entire problem attentively, and to assist in the 
adaptation of the national legislation of the developing coun- 
tries. 

The Geneva Conference of 1964, having a majority com- 
position of representatives of developing countries (this should 
not be overlooked) has thus, in a very clear manner, shown the 
importance of adequate legislation for the transfer of techno- 
logy and, consequently, for the economic development of a 
country. 

It was for the purpose of taking account of the importance 
of such legislation that the United Nations Conference on 
Trade and Development (UNCTAD), created by the Geneva 
Conference of 1964, was charged, among other tasks, with that 
of seeking ways and means of improving the international 
system of industrial property and of encouraging the transfer 
of " know-how " to developing countries. 

In a report of the Secretary-General of the United Nations 
on " The Progressive Development of the Law of International 
Trade " 6) submitted to the 21st Session of the General Assem- 
bly, industrial property and copyright are among the matters 
taken into consideration. 

The fact that industrial property should have been men- 
tioned as an object of international commercial law shows the 
great importance attached by the Secretary-General of the 
United Nations to the different industrial property rights as 
important elements in the development of international ex- 
changes. 

The report proposes the setting-up of a " United Nations 
Commission on International Trade Law" (UNCITRAL), which 
would have the special task of coordinating the activities be- 
tween organizations active in this field and of promoting wider 
participation in existing international conventions, and exist- 
ing model laws and uniform laws, to mention only two objec- 
tives (among several others) which are of special interest to 
us within the framework of the present study. 

The United Nations, and more especially the Industry and 
Materials Committee of the Economic Commission for Europe 
have, further, had occasion to concern themselves, in the 
course of recent years, with problems of " know-how " from 
the point of view of efforts made with a view to establishing 
standard forms of contracts. This was done in the belief that 
standard clauses would encourage the exchange of know-how. 

On the occasion of the meeting in April, 1966, of a group 
of experts at Geneva, the Secretariat was requested to prepare, 
for the use of the next meeting, a preliminary draft for a 
guide which, by taking into account rules that were generally 
accepted, would serve to facilitate the drawing-up of contracts 
relating to know-how 7). 

«) Cf. United Nations, Document No. A/6396 of September 23, 1966 
(published in New York, October 10, 1966). 

7) Cf. Economic and Social Council of the United Nations. Consulta- 
tion on " know-how " of April 12, 1966. 
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Without in any way discounting the importance of the 
problem, account must, however, be taken of the difficulties 
of the task in hand. So far, there is no international customary 
law in the matter, and the actual concept of know-how is itself 
the subject of widely-differing interpretations. 

5. The United International Bureaux for the Protection of Intellectual 
Property (BIRPI) 

(a) The Participation of BIRPI at International Meetings 

During recent years, the United International Bureaux for 
the Protection of Intellectual Property (BIRPI), at Geneva- 
have, on several occasions, taken welcome initiative with a 
view to directing the attention of all countries, and especially 
the developing countries, to the importance of judicious and 
efficacious legislation in the matter of industrial property, and 
to helping them to legislate in this field. 

They organized, for example, an African Seminar of Intel- 
lectual Property at Brazzaville (Congo) in 1963, an Asian Se- 
minar at Colombo (Ceylon) at the beginning of 1966, and an 
East-Asian Seminar on Copyright at New Delhi (India) in 
January, 1967. 

In addition, BIRPI convened a Committee of Experts, 
which met at Geneva in October, 1963. charged with examin- 
ing the protection of industrial property in industrially less 
developed countries. They have also participated actively in 
the Industrial Property Congress for Latin America, which 
was held at Bogota (Colombia) in July, 1964. 

These are the principal manifestations which are of in- 
terest to developing countries, and with which BIRPI have 
been particularly associated in recent times. BIRPI have also 
been very closely associated with the preparation of the report 
of the Secretary-General of the United Nations and with the 
Geneva Conference on Trade and Development. 

Further, in September, 1965, BIRPI organized, at Geneva, 
a course devoted to the international problems of industrial 
property8), and, in cooperation with the Hungarian Govern- 
ment, they have recently organized at Budapest (October 31 
to November 5, 1966), an East-West Industrial Property Sym- 
posium, which has been highly successful. 

(b) Practical Measures Taken by BIRPI 

BIRPI, however, have not been content with this purely 
informatory work. They have especially sought to help de- 
veloping countries by practical measures, in particular, by 
putting at their disposal texts which take account of their 
needs: consequently, these countries could more freely draw 
upon these texts in the course of their legislating activities, 
since they themselves had been closely associated with the 
elaboration of the texts. 

Thus, in the course of 1965, BIRPI published the text of 
a model law on inventions and technical know-how, together 
with a commentary. It may be recalled that, starting from a 
draft prepared by BIRPI, this text was perfected by a Com- 
mittee of Experts which met at Geneva in October, 1964, and 
which consisted (apart from several representatives of inter- 

8)   Cf. BIRPI Lecture Course on Industrial Property, Geneva,  1965, 
1 volume, French and English, 198 pages. 

national organizations)  exclusively of  representatives of de- 
veloping countries. 

In response to an invitation from BIRPI, a new Committee 
of Experts of developing countries met quite recently at Ge- 
neva (November 7-11, 1966), to draw up, under the same con- 
ditions, a model law on trademarks, trade names, indications 
of source, and unfair competition. This text will also be pub- 
lished, with a commentary. 

Finally, BIRPI intend to prepare a third model law for 
developing countries on the subject of industrial designs. 

In order to avoid any misunderstanding, it should be em- 
phasized that the model laws sponsored by BIRPI depart some- 
what widely, in some respects, from the solutions which have 
been long accepted by the States which enjoy wide experience 
and, consequently, a well-established tradition in the field of 
industrial property. These texts will not, therefore, serve as 
a model for these latter countries, nor as a pretext for modify- 
ing or adapting their legislation. 

Indeed, certain provisions of the model laws have been 
drawn up to take special account of developing countries 
which do not yet possess laws in the field of industrial prop- 
erty and which, with the harmonious development of their 
young economies in mind, are apprehensive of the possible 
consequences of the immediate application of a régime adopted 
by countries which have long known the protection of patents, 
trademarks, and industrial designs. 

By the initiative taken in the matter of model laws and 
also by the information given and assistance lent in the matter 
of legislative technology on each occasion when they have 
been approached, BIRPI have not only shown the importance 
they attach to adequate legislation in the field of industrial 
property in the economic development of countries which are 
seeking to become industrialized, but they have also contri- 
buted, to a large extent, to a better understanding of the prob- 
lem in the countries concerned. 

The concern of BIRPI in seeking to help developing coun- 
tries to the extent that intellectual property law permits is 
also shown by a proposal which will be examined in 1967 at 
the diplomatic Conference of Stockholm, dealing with the 
international organization of intellectual property. 

The proposal envisages the possibility of States, which are 
not yet members of the Paris or Berne Unions, participating 
in the discussion of the general problems affecting industrial 
property as associate members (and not merely as observers) 
of a new organization, the actual Conference. Thus, BIRPI 
once more display proof of their desire to associate these 
countries with the efforts made on an international level for 
the protection of industrial property rights, in the interest of 
their economic development. 

It is also with this object in view that BIRPI have, for 
several years, organized the training, in different national 
Offices of industrial property in industrialized countries, of 
trainees from developing countries, who, when they return 
home, are generally called upon to occupy an important posi- 
tion in the administration of intellectual property in their 
own country. 
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6. The Point of View of Private International Organizations 
(IAPIP and ICC) 

In addition, the importance of industrial property rights 
in the economic development of countries has not escaped the 
notice of private international organizations. This is shown by 
the intervention, on various occasions, of the International 
Chamber of Commerce (ICC) and the International Associa- 
tion for the Protection of Industrial Property (IAPIP). 

(a) The Exchanges of Licenses 

Immediately following the second world war, and even be- 
fore the EOEC had concerned itself with the problem, the ICC 
had examined the question of the steps to be taken with a view 
to facilitating the grant of licenses from country to country 
" in the interest of international exchanges and the maximum 
development of technical progress"9). 

A resolution in this sense was adopted by the Council of 
the Chamber on June 13 and 14, 1950. The text of the reso- 
lution, accompanied by a report of the Commission on the 
International Protection of Industrial Property, formed the 
subject of a publication by the ICC, which appeared in July 
1950, and was widely diffused10). The resolution contained a 
certain number of recommendations as to the rules to be ob- 
served and the measures to be taken to achieve the end in view. 

In order to take account of the changes which have oc- 
curred in the course of the last fifteen years in the economic 
life of countries, the ICC, by its Commission on Industrial 
Property, and in collaboration with national Groups of the 
Chamber, re-examined the entire question in the course of 
1966, and the Council of the ICC, at its session of September 
15/16, 1966, adopted a new resolution11). 

The International Chamber of Commerce takes the view 
that relations between countries which are technically devel- 
oped and the countries which are technically backward have 
become one of the major political problems of our time, and 
that the transfer of technical knowledge from the first group 
to the second constitutes an important aspect of the problem. 

Further, it places on record that trademarks and know- 
how to-day form the subject of license contracts similar to those 
in respect of patents, and that where anti-trust legislation is 
concerned, concepts and practices hitherto essentially limited 
to the United States have made their appearance in Europe 
and elsewhere, and that legal uncertainties have resulted in 
respect of these license contracts; further, that the interna- 
tional fiscal régime has become more complex and more subtile, 
and this has had repercussions on royalties. 

The resolution, after recalling that freedom of contract is 
the ideal guiding principle for licenses in the field of indus- 
trial property, affirms that the grant of licenses in respect of 
patents, trademarks, industrial designs, and know-how, consti- 
tutes an excellent means for disseminating technical and com- 
mercial advances. 

The resolution adds that governments are in a position to 
facilitate the flow of technical knowledge across national fron- 

tiers by providing fiscal and other inducements for industrial 
property licenses and by refraining from applying restrictive 
and discriminatory measures to such licenses, so as not to 
distort artificially the bargain between the parties. In parti- 
cular, uniform treatment in the taxation of royalties, non- 
discriminatory taxation in relation to other types of revenue, 
the absence of excessive restrictions imposed upon royalties, 
and refraining from modifications of such restrictions with 
retroactive effects, " are all factors which contribute substan- 
tially towards developing a favorable climate for licensing." 

(b) The Protection of Patents and Trademarks 

At its session at Stockholm on May 26, 1964, the Council 
of the ICC adopted an important resolution reaffirming its 
conviction that " the granting of patents in all fields of in- 
dustry promotes the economical creation and commercializa- 
tion of products, increases both the ability of enterprises to 
satisfy the needs of all and their incentive to do so, and, en- 
sures the optimum development of international trade, for the 
benefit of all nations " 12). 

In referring to the Convention of the Council of Europe on 
the unification of certain points of substantive law on patents 
for invention and to the draft Convention establishing a Euro- 
pean patent, both of which pronounced in favor of protec- 
tion by means of patents in all fields, the resolution recalls 
that the grant of patents is based upon the idea that a patent: 

— encourages research and invention, 

— induces inventors to disclose their inventions rather than 
keep them as trade secrets, thereby communicating, in 
precise terms, the latest technology, for the benefit of all 
countries, 

— provides an opportunity for a return on the investment 
required to develop inventions to the stage at which they 
are commercially practicable, 

— creates the inducement for the investment of capital in 
new products and processes, which might not be profitable 
if others embarked on them simultaneously. 

This point of view was re-affirmed on the occasion of the 
Congress of the ICC at New Delhi in 1965. 

The IAPIP, for their part, in a resolution approved by its 
Executive Committee at Salzbourg, in September 1964, adopt- 
ed a similar point of view 13). 

In effect, the resolution of the IAPIP takes up, textually, 
the wording of the Stockholm resolution of the ICC, fully 
affirming its conviction that the " true public interest, inter- 
national cooperation and the legitimate rights of inventors are 
best served by non-discriminating and proper protection of 
new and useful inventions, as well as trademarks in all fields 
of creative activity." 

On the occasion of the Tokyo Congress (April, 1966), the 
IAPIP further unanimously adopted, a resolution concerning 
industrial property in developing countries14). 

8)  Cf. Preamble to the resolution of June 13/14, 1950 (ICC brochure 12)  Cf. Declarations and Resolutions. 1963-1965  (brochure No. 239 of 
No. 143). ICC, p. 99). 

i»)  Cf. ICC brochure No. 143. 18)  Cf. IAPIP Yearbook, 1966, II, p. 93. 
il) Cf. ICC doc. No. 450/284 Rev. 14)  Cf. IAPIP Yearbook, 1966, lia, p. 49. 
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The resolution points out that it cannot be disputed that 
the protection of industrial property and, in particular, the 
protection of inventions by the grant of patents is apt to pro- 
mote the technical and economic progress, especially of de- 
veloping countries and that the experience of countries which 
have nowadays developed their industrialization demonstrates 
this. In effect, the protection of industrial property, by the 
advantages it procures, stimulates financial investments in the 
developing countries and, in so doing, brings to these countries 
the technology of which they stand in need. 

The resolution recognizes that certain adjustments of tra- 
ditional legislation are necessary to take account of the parti- 
cular situations of these countries; these adjustments should 
not, however, interfere with the basic principles underlying 
the protection of industrial property. 

VII. Conclusions 

The different aspects of industrial property rights which 
we have just reviewed enable account to be taken of the essen- 
tial role of industrial property in the economic development 
of countries, and the recognition of this role by the Govern- 
ments of the countries concerned, as well as by international, 
intergovernmental and private organizations. 

In order to complete the demonstration of this, we should 
pose certain questions. 

Why are industrial property rights protected in all eco- 
nomically-developed countries, including those with socialist 
or communist régimes? 

Why has the development of the protection of industrial 
property rights acquired such impetus on an international, 
multi-lateral and bi-lateral basis? 

Would research on its present scale still be possible without 
protection by patents and trademarks? 

What would be the position if, in the immediate future, 
the protection granted by rights of industrial property, on a 
national and international basis, were abolished? 

In such an event, what would happen, in particular, to the 
interests of consumers and, in consequence, to the public 
interest? 

We will reply to these questions by quoting a passage from 
the commentary on the model law on trademarks, trade names, 
indications of source and unfair competition for developing 
countries, prepared by BIRPI and submitted to the Committee 
of Experts which met at Geneva from November 7 to 11, 
196615): 

" The reasons for which the developing countries may 
have need of modern legislation, not only in respect of in- 
ventions, but also in respect of marks, trade names, indica- 
tions of source, and the repression of unfair competition, 
are clear and do not call for much explanation. If, in fact, 
a well-balanced protection of inventions can stimulate in- 
ventive spirit and encourage research and the investment 
necessary to that end, together with the establishment of 
modern industries in the country, a well-regulated protec- 
tion of marks, etc., will encourage the establishment and 
development of commercial enterprises within 'the country, 

15)  Cf. doc. BIRPI-PJ/51/3 of April 20, 1966. 

will facilitate trade relations which will not be impeded by 
unfair competition, and will protect the public against con- 
fusion between goods, services and enterprises, and against 
the deception which results from such confusion." 

What is true for developing countries, is also equally true, 
and applies to an even greater extent, as regards countries 
which have already acquired a certain measure of industrial 
development. We would further observe that economic evolu- 
tion does not stand still. Each country must, unceasingly, con- 
tinue its development, whatever position it may already have 
attained, if it does not wish soon to be overtaken by other 
industrial countries. 

It is not, however, sufficient to be convinced of the im- 
portance of proper protection of industrial property rights. 
It is also necessary that responsible people should be aware 
of the position. 

National and international periodicals devoted to industrial 
property, the activities of certain specialized institutes, such 
as that of Munich, and of official or private organizations, as 
well as the various meetings which are held in respect of these 
matters, certainly contribute to an ever-increasing knowledge 
of the subject. But it is to be regretted that this knowledge is 
not disseminated more systematically. 

Switzerland is one of the countries where courses on 
the subject of industrial property are well organized. Actually, 
the subject is taught in all universities, as well as in the Ecole 
Polytechnique fédérale. In other countries, unfortunately, 
either courses in the subject are not provided, or are left 
to the initiative of professors responsible for some other 
branch, and who benevolently devote a few hours to it. 

Moreover, courses in the field of industrial property are 
generally restricted to jurists; these sometimes extend to eco- 
nomists. Now, it is becoming increasingly necessary that scien- 
tists and technicians in enterprises concerned with the protec- 
tion of inventions, should be well-informed on industrial prop- 
erty legislation in general and that of patents and trademarks 
in particular. 

With this in view, the Faculty of Law of the University of 
Strasbourg, in close conjunction with the French National 
Institute of Industrial Property, and private economic circles, 
created, in 1964, a Centre for international studies of indus- 
trial property. The essential object of the lectures given at this 
Center is to produce specialists who have already acquired 
scientific or technical education, both from a theoretical and 
a practical standpoint. Lectures are given in two different 
degree Courses, each of four months duration. 

We have already referred to the Courses devoted to the 
international problems of industrial property, organized by 
BIRPI at Geneva, from the September 20 to 25, 1965. The fact 
that these Courses attracted some 300 participants from 27 
different countries proves the extend to which they meet a 
need. The same applies to the symposium, equally organized 
by BIRPI, at Budapest, from October 31 to November 5, 1966, 
at which over 400 persons took part. 

Independently of other Courses, held sporadically here and 
there, the first Course on industrial property organized by the 
Spanish Group of the IAPIP, from October to December, 1966, 
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is deserving of special mention. It not only proves the dy- 
namism of this Association, but also the importance wich it 
attaches, on the one hand, to the different problems dealt with 
and, on the other hand, to a better knowledge of industrial 

property legislation. And rightly so; for the protection of in- 
dustrial property (and this shall be our conluding note) is an 
important element — among others, naturally — for the 
economic development of all countries. 

CALENDAR 

Meetings of BIRPI 

Date and Place Title Object Invitations to Participate Observers  Invited 

April 10 to 12. 
1967 
Geneva 
(Headquarters 
of ILO) 

Intergovernmental Com- 
mittee (Neighbouring 
Rights). Meeting convened 
jointly by BIRPI, ILO and 
UNESCO  (First Session) 

Adoption of the rules of 
procedure; election of of- 
ficers; various questions 

Congo (Brazzaville), Cze- 
choslovakia, Ecuador, Me- 
xico, Sweden, United King- 
dom of Great Britain and 
Northern Ireland 

April 18 to 21, 
1967 

Committee of Experts for 
the Classification of Goods 
and Services 

To   bring   up   to   date   the 
international   classification 

All  Member  States  of  the 
Nice Union 

June 12 to 
July 14, 1967 
Stockholm 

Intellectual  Property Con- 
ference of Stockholm, 1967 

fa) General Revision of the 
Berne Convention 
(Copyright) 

fb) Revision of the Paris 
Convention (Industrial 
Property) on the ques- 
tion of inventors' certi- 
ficates 

fc) Revision of the adminis- 
trative and final clauses 
of the Berne and Paris 
Conventions and of the 
Special Agreements con- 
cluded under the latter 

(d) Establishment of a new 
Organization 

For (a), fb) and fc): 
Member States of the vari- 
ous Unions 
For (d): 
States Members of the 
United Nations or any of 
the UN Specialized Agen- 
cies 

States: States not members of the 
Unions [for (a), (b) and (c)] 
Intergovernmental Organizations: 
United Nations; International Labour 
Organization; World Health Organiza- 
tion; United Nations Educational, Scien- 
tific and Cultural Organization; General 
Agreement of Tariffs and Trade; United 
Nations Conference on Trade and De- 
velopment; United Nations Industrial 
Development Organization; International 
Institute for the Unification of Private 
Law; International Patent Institute; In- 
ternational Vine and Wine Office; Inter- 
national Olive Oil Council; Organization 
of American States; Council of Europe; 
European Economic Community; Euro- 
pean Free Trade Association; Latin- 
American Free Trade Association; Afri- 
can and Malagasy Industrial Property 
Office 
Interested International Non-Govern- 
mental Organizations 

October 2 to 10. 
1967 
Geneva 

Committee of Experts on a 
Patent Cooperation Treaty 
(PCT) 

Examination of the pro- 
posed BIRPI plan for fa- 
cilitating the filing and 
examination of applications 
for the protection of the 
same invention in a num- 
ber  of  countries 

To be announced later To be announced later 

December 12 
to 15, 1967 
Geneva 

Permanent Committee of 
the Berne Union 
(13th Session) 

Consideration of various 
questions concerning copy- 
right 

Belgium, Brazil, Denmark, 
France, Germany (Fed. 
Rep.), India, Italy, Portu- 
gal, Rumania, Spain, Switz- 
erland, United Kingdom of 
Great Britain and Northern 
Ireland 

All other Member States of the Berne 
Union; interested international inter- 
governmental and non-governmental or- 
ganizations 
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Date and Place Title Object Invitations to Participate Observers  Invited 

December 18 
to 21, 1967 
Geneva 

Interunion  Coordination 
Committee  (5^ Session) 

Program    and    Budget    of 
BIRPI 

Belgium, Brazil, Ceylon, 
Czechoslovakia, Denmark, 
France, Germany (Fed. 
Rep.), Hungary, India, Italy, 
Japan, Mexico, Morocco, 
Netherlands, Nigeria, Por- 
tugal, Rumania, Spain, 
Sweden, Switzerland, Union 
of Soviet Socialist Repub- 
lics, United Kingdom of 
Great Britain and Northern 
Ireland, United States of 
America, Yugoslavia 

All   other  Member   States   of  the   Paris 
Union or of the Berne Union 

December 18 
to 21, 1967 
Geneva 

Conference of Representa- 
tives   of  the   International 
Union   for   the   Protection 
of Industrial Property 
(2"d Session) 

Program   and   Budget   for       All  Member  States  of  the 
the next three-year period       Paris Union 

December 18 
to 21, 1967 
Geneva 

Executive Committee of the 
Conference of Representa- 
tives of the Paris Union 
(3"J Session) 

Program and  Budget 
(Paris Union) 

Ceylon, Czechoslovakia, 
France, Germany (Fed. 
Rep.), Hungary, Italy, Ja- 
pan, Mexico, Morocco, 
Netherlands, Nigeria, Por- 
tugal, Spain, Sweden, 
Switzerland, Union of So- 
viet Socialist Republics, 
United Kingdom of Great 
Britain and Northern Ire- 
land, United States of 
America, Yugoslavia 

All   other  Member   States   of  the   Paris 
Union 

December 18 
to 21, 1967 
Geneva 

Council of the Lisbon 
Union for the Protection 
of Appellations of Origin 
and their International 
Registration (2n(1 Session) 

Annual Meeting All Member States of the 
Lisbon Union 

All   other   Member   States   of  the   Paris 
Union 

Meetings of Other International Organizations concerned with Intellectual Property 

Pia 

Montreal 

Guatemala 

Date Organization Title 

May 13 to 20, 1967 

May 25 to 28, 1967 

International Chamber of Commerce (ICC) 21" Congress 

Inter-American Association of Industrial Property Executive Committee 
(ASIPI) 

Helsinki August 28 to September 1, 1967 International Association for the Protection of 
Industrial Property (IAPIP) 

Executive Committee 

Stockholm September 18 to 29, 1967 Committee for International Cooperation in Informa-       7lil Annual Meeting 
tion Retrieval among Examining Patent Offices 
(ICIREPAT) 
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