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EDITOR'S NOTE

The Records of the Budapest Dipleomatic Conference for the Conclusion
of a Treaty on the International Recognition of the Deposit of Microorga-
nisms for the Purposes of Patent Procedure, held in Budapest, Hungary, from
April 14 to 28, 1977, contains all the most important documents relating to
that Conference which were issued before, during and after it.

The final text-—-that is the text as adopted and signed--of the
Budapest Treaty and the Regulations thereunder appears on the right-hand
{odd number) pages of the first part of this volume (up to page 43). On
the oppesite, left-hand (even number) pages {(up toc page 44} appears the
text of the drafts of the said Treaty and Regqulations as presented to the
Budapest Diplomatic Conference. In order to facilitate the comparison of
the drafts with the final texts, these pages do not contain in full
the text of the drafts but they merely indicate where the texts are
identical or specify the slight differences existing between the drafts
and the final texts.

Page 21 contains the text of the {only) Resoclution adopted Ly the
Budapest Diplomatic Conference,

Page 35 contains the text of the T'inal Act adopted and signed by the
Budapest Diplomatic Conference.

The part entitled “Conference Documents"” (pages 99 to 174) contains
three series of documents distributed before and during the Diplomatic
Conference: "DMO/DC" {54 Documents), "DMO/DC/DC" (3 documents} and
"DMO/DC/INF" (10 documents). The said documents contain in par~
ticular, all the written proposals for amendments submitted by delega-
tiens of States. Such proposals are frequently referred to in the
summary minutes (see below) and are indispensable for the under-
standing of the latter.

The Rules of Procedure of the Budapest Diplomatic Conference appear
on pages 105 to 116,

The part entitled "Verbatim and Summary Minutes" {(pages 177 to 460)
contains the verbatim minutes of the Plenary of the Diplomatic Conference
(pages 177 to 198) and the summary minutes of the Main Committee of the
latter (pages 199 to 460). These minutes were written in their provisional
form by the International Bureau on the basis of transcripts of the tape
recordings which werec made of all interventions. The transcripts are pre-
served in the archives of the International Bureau. The provisional min-
utes were then made avallable to the speakers with the invitation to make
suggestions for changes where desired, The final minutes, published in
this volume, take such suggestions into account.

The part entitled "Participants in the Conference" {pages 463 to 475)
lists the individuals who represented governments (pages 463 to 471), inter-
governmental organizations other than the World Intellectual Property
Organization (page 471), international non-governmental organizations {pages
472 to 473) and the World Intellectual Property Organization (pages 473 and
474} . {(The reports of the Credentials Committee appear on pages 150 and 161.)
This part also lists the officers and the members of the subsidiary bodies
of the Budapest Diplomatic Conference {(page 475).

The part entitled "Post-Conference Documents" (pages 479 to 484) relates
to the documents of the series "BP/PCD" {4 documents), and contains a reference
to the document where the adopted texts have been reproduced, the full text of
a memorandum prepared by the International Bureau of WIPO, document entitled
"Summary and Main Advantages of the Budapest Treaty," and a reference to the
documents containing the provisional minutes referred to above.



EDITOR'S NOTE

Flnally, these Records c¢ontain five different indexes.

The first two (pages 489 to 531) are indexes relating to the subiject
matter of the Treaty and the Regulations under the Treaty. The first of
these two indexes {(Index A) lists by number each Article of the Treaty and
each Rule of the Regulations and indicates, under each of them, the number
which the Article or Rule had 1ln the drafts presented to the Conference,
the pages where the text of the draft and the final text of the Article or
Rule appear, the pages where the written proposals for amendments to the
Article or Rule are reproduced, and, finally, the serial numbers of those
paragraphs of the summary minutes which reflect the discussion on and
adoption of the Article or Rule; the first index also centalns references to
the Resolution adopted by the Conference and to the Statements approved by
the Conference, The second index (Index B} is a catchword index, which lists
alphabetlcally the main subjects dealt with in the Treaty and the Regqulatiens.
After each catchword, the number of the Article or Rule 1n which the particular
subject is dealt with is indicated. By consulting Index A under the Article or
Rule thus indicated, the reader will find the referemnces to the pages or--in the
case of the minutes-—-the paragraph numbers where the particular subject 1s
treated.

The third index (pages 533 to 536) 1s an alphabetical list of States
showlng, under the name of each State, where to find the names of the
members of its delegatlion as well as the written proposals for amendments
submitted and the Interventions made on behalf of that State and, finally,
the signatories of the Budapest Treaty and the Final Act of the Budapest
Diplomatic Conference,

The fourth index {pages 537 and 538) is an alphabetical list of Organi-
zations showing, under the name of each State, where to find the names of the
the observers representing it, as well as the interventions made on 1ts
behalf.

The fifth index (pages 539 to 547) is an alphabetical list of the
participants indicating, under the name of each participant, the State or
Organization which he represented, as well as the place in these Records
where hls name appears together with that of his delegation, as an officer
of the Conference or of a Committee, as a speaker in the Plenary or Main
Commlttee or as a plenipotentiary signing the Treaty or the Fipal Act of
the Budapest Dlplomatic Conference.

Geneva, 1980
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INTRCDUCTORY PROVISIONS

Article 1

Establishment of a Union

[Same as in the Final Text except that, in the Draft, the

beginning of the scntence reads as follows: "The States and
intergovernmental organizations party to this Treaty (herein-
after called "the Contracting Parties ..."}."]

Article 2

pefinitions
For the purposes of this Treaty and the Regulations:

(i) references to a "patent” shall be construed as refer-
ences to patents for inventions and other titles for the pro-
tection of inventicns, including in particular inventors' cer=
tificates, utility certificates, utility models, patents or
certificates of addition, inventors' certificates of addition,
and utility certificates of addition;

{ii) [Same as in the Final Text.]
{1ii) [Same as in the Final Text.]
{iv) {Same as in the Final Text.]
(v} "Contracting State” means a Contracting Party which

is a State;

{(vi) “industrial property coffice” means an authority
competent for the grant of patents;
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INTRODUCTORY PROVISIONS

Article 1

Establishment of a Union

The States party to this Treaty (hereinafter called "the
Contracting States") constitute a Union for the international
recognition of the deposit of microorganisms for the purposes
of patent procedure.

Article 2

Definitions
For the purposes of this Treaty and the Regulations:

{i} references tco a "patent" shall be construed as refer-
ences to patents for inventions, inventors' certificates, utility
certificates, utility models, patents or certificates of addition,
inventors’ certificates of addition, and utility certificates of
addition;

{ii] "deposit of a microorganism” means, according to the
context in which these words appear, the following acts effected
in accordance with this Treaty and the Regulations: the trans-
mittal of a microorganism to an international depositary authority,
which receives and accepts it, or the storage of such a micro-
organism by the international depositary authority, or both the
sald transmittal and the said storage;

{iii) ‘“patent procedure" means any administrative or judicial
procedure relating to a patent application or a patent;

{iv) "publication for the purposes of patent procedure"
means the official publication, or the official laying open for
public inspection, of a patent application or a patent;

(v} ‘"intergovernmental industrial property organ.zation"”
means an organization that has filed a declaration under
Article 91(1):

(vi} ‘“industrial property office" means an authority of a
Contracting State or an intergovernmental industrial property
organization competent for the grant of patents;
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farticle 2, continued]

{(vii} [In the Final Text, there is no provision correspon-
ding to Article 2{vii) of the Draft.]

“competent body" of a Contracting Party means:

(a) where the Contracting Party 1s a State, the industrial
property office or any other authority, including any court, of
that State or of any interqovernmental organization of which that
State ls a member, provided that such office or other autheority
is competent in any patent procedure having effect in that State;

(b} where the Contracting Party is an intergovernmental
organization, the industrial property office or any other authar-
ity, including any court, of that organization or of any State
member of that organization, provided that such office or other
authority is competent in any patent procedure having effect in
that organization under the international convention establishing
that organization;

{viii) ([Same as Article 2{(wvii}) of the Flnal Text, except that
the words corresponding to "the furnishing"” read in the Draft
as follows: "the making available.")

{(ix}) [Same as Article 2(viii} of the Final Text, except that,

in the Draft, the words corresponding to "a depositary institution

which has acguired ..." read as feollows: "a depositary institution

which, for the purposes of patent procedure before the competent
bodies of the Contracting Parties, has acguired ...."}
{x) [Same as Article 2{ix) of the Final Text.]

{xi) [In the Final Text, there is no preovision cerresponding
to Article 2({(xi)of the Draft.)

"release of a sample" means the making available by an
international depositary authority of a sample of the deposited
microorganism to the depositor or a third party;

{xii) [Same as Article 2{x) of the Final Text.]

{xilii) [Same as Article 2{xi) of the Final Text, except that,
in the Draft, the reference is Article 9 rather than Article 10.]

{xiv) [Same as Artlcle 2{xli) of the Final Text.]

{xv) [Same as Article 2{xiil} of the Final Text.]

{xvi) [Same as Article 2({xiv}) of the Final Text.]

{xvii) [Same as Article 2{(xv) of the Final Text, except that,
in the Draft, the reference 1s Artlcle 11 rather than Article 12.]

{xviii} [In the Final Text, there 1s no provision corresponding
to Article 2(viii) of the Draft.]

"Gazette" means the Gazette referred to in
Article 10(1) {1ii).
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fArticle 2, continued)]

(vii} "depositary institution" means an institution which
provides for the receipt, acceptance and storage of micrcocorganisms
and the furnishing of samples therecf;

{(viii) "internatiocnal depositary authority" means a depositary
institution which has acguired the status of international deposit=-
ary authority as provided in Article 7;

(1x) "depositor" means the natural person or legal entity
transmitting a microorganism to an international depositary
authority, which receives and accepts it, and any successor in
title of the said natural person or legal entity;

{x)

“Union" means the Union referred to in Article 1;

{x1i) "Assembly"” means the Assembly referred to in Article 10;
(x1i} "Organization” means tne World Intellectual Propurty
Organizations;
{miii) "International Bureau"

means the International Bureau
of the Organization and, as long as it subsists, the United

International Bureaux for the Protection of Tntellectual Property
(BIRPI);

{xiv) "Director General"

means the Director General of the
Organization;

{(xv) "Reaulations" reans the Feculations referrad ko in
Article 12.
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CHAPTER I

SUBSTANTIVE PROVISIONS

Article 3

Recognition of the Deposit of Microorganisms

(1} BAny competent body of a Contracting Party which allows
or reguires the deposit of microorganisms for the purposes of
patent procedure shall recognize as valid, for such purposes, the
deposit of a microorganism with any international depositary
authority, provided that proof of such deposit is or has been
furnished to the industrial property office of the Contracting
Party in the form of a receipt issued by that authority.

{2) The recognition of the validity of any deposit referred
to in paragraph (1) shall include the recognition of the fact and
date of the deposit as indicated by the international depositary
authority as well as the recognition of the fact that what is re-
leased as a sample is a sample of the deposited microorganism.

Article 4
New Deposit
{1) {a) [Same as in the Final Text, except that, in the Draft,

the words corresponding to "cannot” read as follows: "can no
longer . ™)



FINAL TEXT OF THE TREATY 17

CHAPTER I

SUBSTANTIVE PROVISTIONS

Article 3

Recognition and Effect of the Deposit of Microorganisms

{1} la) Contracting States which allow or reguire the deposit
of microorganisms for the purposes of patent procedure shall re-
cognize, for such purposes, the deposit of a microorganism with
any international depositary authority. Such recognition shall
include the recognition of the fact and date of the deposlt as
indicated by the international depositary authority as well as
the recognition of the fact that what is furnished as a sample
is a sample of the deposited microorganism.

(b} Any Contracting State may require a copy of the
receipt of the deposit referred to in subparagraph f{a), issued
by the international depositary authority.

(2) BAs far as matters regulated in this Treaty and the
Regulations are concerned, no Contracting State may require
compliance with requlrements different from or additional to
those which are provided in this Treaty and the Regulations.

Article 4
New Deposit

{1) (a) Where the international depositary authority
cannot furnish samples of the deposited microorganism for any
reason, in particular,

{i}) where such microorganism is no longer viable, or

{ii) where the furnishing of samples would require
that they be sent abroad and the sending or
the receipt of the samples abroad is prevented
by export or import restrictions,

that authority shall, promptly after having noted its inability
to furnish samples, notify the depositor of such inabllity,
indicating the cause thereof, and the depositor, subject to
paragraph (2) and as provided in this paragraph, shall have the
right to make a new deposit of the microorganism which was
originally deposited.
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(Article 4{1), continued]

{b} TIS5ame as in the Final Text, except that, in the Draft,
the words "or where the internaticnal depositary authority with which
the original depesit was made discontinues temporarily or definitively,
the performance of its functions in respect of deposited microorga-
nisms " do not appear.]

{c) [Same as in the Final Text, except that, in the
Draft, the last sentence appears between square brackets.}

{(d) [Same as in the Final Text, except that the words
corresponding to "three months"” read in the Draft as follows:
"six months."]

(e} Where subparagraph (b} {i) applies and the de-
positor does not receive the notification referred to in sub-
paragraph {a) within six months after the date on which the
termination or limitation of the status of international de-
positary authority was published in the Gazette, the six-
month time limit referred to in subparagraph (d) shall be
counted from the date of the issue of the Gazette in which
the said termination or limitation was published.

(2) [Same as in the Final Text, except that the words
correspeonding to "as long as that authority” read in the Draft
as follows: "and that authority."]

Article 5

Export and Import Restrictions

If and to the extent to which regulations restricting the
export or import of certain kinds of microorganisms are adopted,
such regulations shall apply to microorganisms deposited, or
destined for deposit, under this Treaty only wherc the restric-
tion is necessary in view of the dangers entailed for health or
the ernvironment by the export or import of the microorganisms.
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fArticle 4{(l), continued!

(b} The new deposit shall be made with the intcrnational
depositary authority with which the original deposit was made,
provided that:

{i} it skall be made with another international
depositary authority where the institution with which the
original deposit was made has c¢eased to have the staktus of
international depositary 2uthority, cither entirely or in
respect of the kind cf micreorganism to which the deposited
microorganism helongs, or where the international depositary
authority with which the original deposit was made discontinues,
temporarily or definitively, the performance of its functions
in respect of deposited microorganisms;

{ii}) it may be made with another international

depositary authority in the case referred to in subparagraph
fa) (iiy.

fc) Any new deposit shall be accompanied by a statement
signed by the depositor alleging that the newly deposited micro-
organism ts the same as that criginally deposited. f the alleg~
ation of the depositor is contested, the burden of proof shall be
governed by the applicablc law.

{d} Subject to subparagraphs {a) to {(c) and {e), the
new deposit shall be treated as if it had been made on the date
on which the criginal deposit was made where all the preceding
statements concerning the viability of the originally deposited
microorganism indicated that the microorganism was viable and
where the new deposit was made within three months after the
date on which the depositor received the notification referred
to in subparaaraph (a’.

{c} Where subparagraph {b!{i] applies and the depositor
does not receive the notification referred to in subparagraph (a)
within six months after the date on which the termination, limit-
ation or discontinuance referrcd to in subparagraph (b) (i) was
published by the International Bureau, the three-month time limit

referred to in subparagraph (d) shall be counted from the date of
the said-publication.

{2} The right referred to in paragraph (1) {a) shall not
exist where the deposited microorganism has been transferred to
another international depositary authority as long as that
authority 1s in a position to furnish samples of such micro-
organism.

Article 5

Export and Tmport Restrictions

fach Contracting State recognizes that it is highly desirable
that, if and to the extent to which the export from oOr 1mportqinto
its territory of certain kinds of microcrganisms is restricted,
such restriction should apply to microorganisms deposited, or
destined for deposit, under this Trecaty only where the restriction

is necessary in view of national security or the dangers for health

or the environment.
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hrticle 6

Status of Internaticonal Depositary Authority

{l1) 1In order to gualify for the status of international
depositary authority, any depositary institution must be located
on the territory of a Contracting State and must benefit from a
guarantee furnished by that State to the effect that the said
institution complies and will continue to comply with the re-
guirements specified in paragraph (2).

{2} [Same as in the Final Text, except for items (ii)
and (viii).]

{ii) maintain a high scientific standing and have special-
ized staff, equipment and facilities, as prescribed in the
Regulations;

(viii) [(Same as in the Final Text, except that the first word
reads in the Draft "release" rather than "furnish."]

(3){i) [Same as in the Final Text, except that the words

corresponding to "under the assurance" read in the Draft as follows:
"under the guarantee,"]

{ii} [Same as in the Final Text.]
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Article 6

Status of International Depositary Authority

{l) In order to gqualify for the status of international
depositary authority, any depositary institution must be located
on the territory of a Contracting State and must benefit from
assurances furnished by that State to the effect that the said
institution complies and will continue to comply with the require-
ments specified in paragraph {(2). The said assurances may be
furnished also by an intergovernmental industrial property
organization; in that case, the depositary institutlon must be
located on the territory of a State mernber of the sald organiz-
ation.

(2) The depositary institution must, in its capacity of
international depositary authority:

{i) have a continuous existence;

{ii} have the necessary staff and facilities, as
prescribed in the Regulations, to perform its scientific and
administrative tasks under this Treaty;

{iii} be impartial and objective;

{iv) be available, for the purposes of deposit, to any
depositor under the same conditions;

(vl accept for deposit any or certain kinds ¢f micro-
organisms, examine their viability and store them, as prescribed
in the Regulations;

(vi) 1ssue a receipt to the depositor, and any required
viability statement, as prescribed in the Regulations;

(vil} comply, in respect of the deposited microorganisms,
with the reguirement of secrecy, as prescribed in the Regulations;

(viii) furnish samples of any deposited microorganism
under the conditions and in conformity with the procedure
prescribed in the Regulations.

{3} The Regulations shall provide the measures to be taken:

(i} where an international depositary authority dis-
continues, temporarily or definitively, the performance of its
functions in respect of deposited microorganisms or refuses to
accept any of the kinds of microorganisms which it should accept
under the assurances furnished;

{(ii) 1in case of the termination or limitation of the

status of international depositary authority of an international
depositary authority.
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Article 7

Acguisition of the Status of International Depositary Authority

(1) fa} A depositary institution shall acguire the status of
international depositary authority by virtue of a written com-
munication addressed to the Director General by the Contracting
State on the territory of which the depositary institution is
located and containing a declaration of guarantee to the effect
that the sald institution complies and will continue to comply
with the reguirements specified in Article 6{2)}.

() [Same as in the Final Text except that, in the Draft,
the word "also" does not appear.]

{(2){a) [In the Final Text, there 1s no provision corres-
ponding to Article 7(2) (a) of the Draft.]

The Director General shall promptly examine whether
the communication contains the required declaration and the re=
gquired information. He may ask the Contracting State having made
the communication to complete the said information.

{b) [Same as Article 7{2){a) of the Final Text except that
the words corresponding to "includes™ and teo "the communication
shall be promptly published by the International Bureau" read in
the Draft, respectively, as follows: "contains" and "he shall
publish the communication in the Gazette."]

{c) [same as Article 7{2}){b} of the Final Text.]

{3} [Same as in the Final Text.]

Article 8

Termination and Limitation of the Status
of International Depositary Authority

(1) {a) Any Contracting Party other than the Contracting
State which, in respect of an international depositary authority,
has made the communication referred to in Article 7{1} may reguest
the Assembly to terminate, or to limit to certain kinds of micro-
organisms, such authority's status of international depositary
autherity on the ground that the requirements specified in Article 6
are not complied with.

{b} Before making the request under subparagraph (a}, the
Contracting Party shall, through the intermediary of the Director
General, bring the reasons for the proposed request to the atter—
tion of the Contracting State which has made the communication re-
ferred to in Article 7(1) so that that State may, within six
months, take appropriate action to obvlate the need for making the
proposed request,
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Article 7

dcquisition of the Status of International Depositarxry BAButhority

(1} {a) A depositary institution shall acguire the status of
inkternational depositary authority by virtue of a written com-
munication addressed to the Director General by the Contracting
State on the territory of which the depositary institution is
located and including a declaration of assurances to the effect
that the said institution complies and will continue to comply
with the reguirements spenified in Article 6(2). The said status
may be acguired also by virtue of a written communication
addressed to the Direckor General by an intergovernmental
industrial property organization and including the said declar-
ation.

{(b) The communication shall alsc contain information on
the depositary institution as provided in the Regulations and may
indicate the date on which the status of international depositary
autherity should take effeckt.

{(2){a)} If the Director General finds that the communication
includes the reguired declaration and that all the required
infermation has been received, the communication shall be promptly
published by the Internaticnal Bureau.

{b} The status of international depositary authority
shall be acqguired as from the date of publication of the com-
munication ¢r, where a date has been indicated under paragraph
{1l) (b) and such date is later than the date of publication of
the communication, as from such date.

t3) The detalls of the procedure under paragraphs {1) and
{2} are provided in the Regulations.

Article 8

Termination and Limitation of the Status
of International Depositary Authority

{1) (a) Any Contracting State or any intergovernmental indus-
trial property organization may request the Assembly to terminate,
or to limit to certain kinds of microcorganisms, any authority's
status of international depositary authority on the ground that
the requirements specified in Article 6 have not been or are no
longer complied with, However, such a request may not be made by
a Contracting State or intergovernmental industrial property organi-
zation in respect of an international depositary autheority for which
it has made the declaration referred to in Article 7{l}{a).

(b] Before making the request under subparagraph (a),
the Contracting State or the intergovernmental industrial property
organization shall, through the intermediary of the Director
General, notify the reasons for the proposed request to the
Contracting State or the intergovernmental industrial property
organization which has made the communication referred to in
Article 7(1) so that that State or organization may, within six
months from the date of the said notification, take appropriate
actien to obviate the need for making the proposed request.
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[Article 8(1l), continued]

{c} Where the Assembly finds that the request is well
founded, it shall decide to terminate, or to limit to certain
kinds of microorganisms, the status of international depositary
authority of the authority referred to in subparagraph (a}. The
decision of the Assembly shall require that [a majority]

[a majority of two-thirds’l of the votes cast be in favor of the
request.

t2} {a) The Contracting State having made the declaration of
guarantee referrcd to in Article 7{(l}{a} may, by a communication
addressed to the Director General, withdraw its declaration either
entirely or in respect only of certain kinds of microorganisms.

{b) [Samez as in the Final Text except that, in the
Draft, the words corresponding to "declaration" read as follows:
"declaration of guarantee,"]

(3} [Same as in the Final Text.]

[In the Draft there is no provision corresponding to Artlcle 9--
"Intergovernmental Industrial Property Organizations"--of the Final

Text.]

1The words within sguare brackets are possible alternatives.
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[Article 8{(l}, continued]

{c) Where the Assembly finds that the request is well
founded, it shall decide to terminate, or to limit to certain
kinds of micrcorganisms, the status of international depositary
authority of the authority referred to in subparagraph (a). The
decision of the Assembly shall require that a majority of two-
thirds of the votes cast be in favor of the request.

{2) (a) The Contracting State or intergovernmental industrial
property organization having made the declaration referred to in
Article 7(1l)(a) may, by a communication addressed to the Director
General, withdraw its declaration either entirely or in respect
enly of certain kinds of microorganisms and in any event shall do
so when and to the extent that its assurances are no longer
applicable.

{b} Such a communication shall, from the date provided
for in the Regulations, entail, where it relates to the entire
declaration, the termination of the status of internatlonal
depositary authority or, where it relates only to certain kinds
of microorganisms, a corresponding llmitation of such status.

{3} The details of the procedure under paragraphs (l} and
{2) are provided in the Regulations.

hrticle 9

Intergovernmental Industrial Property Organizations

(1) {(a) Any intergovernmental organization to which several
States have entrusted the task of granting regional patents and
of which all the member States are members of the International
{Paris) Union for the Protection of Industrial Property may file
with the Director General a declaration that it accepts the
obligation of recognition provided for in Article 3(1l){a}, the
obligation concerning the requirements referred to in Article 3(2)
and all the effects of the provisions of this Treaty and the
Regulations applicable to intergovernmental industrlal property
organizations. If filed before the entry into force of this
Treaty according to Article 16(1), the declaration referred to
in the preceding sentence shall become effective on the date of
the said entry into force. 1If filed after such entry into force,
the said declaration shall become effective three months after
its filing unless a later date has been indicated in the declar-
ation. In the latter case, the declaration shall take effect
on the date thus indicated.

b} The said organization shall have the right provided
for in Article 3(1)({b).

{2) Where any provision of this Treaty or of the Regulations
affecting intergovernmental industrial property organizations is
revised or amended, any intergovernmental industrial property
organization may withdraw its declaration referred to in para-
graph (1) by notification addressed to the Director General.

The withdrawal shall take effect:

{i) where the notification has been received before the
date on which the revision or amendment cnters into force, on
that date;
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[Article 9(2), continued]

{i1i) where the notification has been received after the
date referred to in {i}, on the date indicated in the notification
or, in the absence of such indication, three months after the date
on which the notification was received.

{3) In addition to the case referred to in paragraph (2),
any intergovernmental industrial property organization may with-

draw its declaration referred to in paragraph (1) {a}) Ly notification

addressed to the Director General. The withdrawal shall take
cffect two years after the date on which the Director General has
received the notification. No notification of withdrawal under
this paragraph shall be receivable during a perieod of five years
from the date on which the declaration took effect.

(4) The withdrawal referrcd to in paragraph (2) or (3}
by an intergovernmental industrial property organization whose
communication under Article 7(1) has led to the acquisition of
the status of international depositary authority by a depositary
institution shall entail the termination of such status one year
after the date on which the Director General has received the
notification of withdrawal.

{5} Any declaration referred toc in paragraph (1) (a},
notification of withdrawal referred to in paragraph (2) or (3},
assurances furnished under Article 6{l), second sentence, and
included in a declaration made in accordance with Article 7(1)(a)},
request made under Article 8(1) and communication of withdrawal
referred to in Article 8(2} shall reguire thec express previcus
approval of the supreme governing organ of the intergovernmental
industrial preoperty organization whose members are all the States
members of the said organization and in which decisions are made
by the official representatives of the governments of such States.
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CHAPTER II

ADMINISTRATIVE PROVISIONS

Article 9
Assembly

(1} {a) [Same as Article 10(1l) (a) of the Final Text, except
that, in the Draft, the word corresponding to "States" reads as
follows: "Parties,"]

{b} [Same as Article 10(1l){b} of the Final Text, except
that, in the Draft, the word corresponding to "State" reads as
follows: ‘"Party,")

{In the Draft, there is no provision corresponding to
Article 10(1) (¢) of the Final Text.]

{c) Any State not member of the Union which is a member
of the Organization or of the International (Paris) Union for
the Protection of Industrial Property and any intergovernmental
organization specialized in the field of patents and not member
of the Union may be represented by observers in the meetings
of the Assembly and, if the Assembly so decides, in those of
such committees or working groups as may have been established
by the Assembly.

{2) {a) [Same as Article 10{2)(a) of the Final Text except for
items (v) and (vi).]

{v) [Samez as Article 10{(2){a){v) of the Final Text. except
that, in the Draft, at the end appear the words: "and of its
organs "]

{vi) [Same as Article 10(2}{a){vi) of the Final Text, except
that, in the Draft, the words corresponding to "paragraph (1) ({d)}"
and "other than intergovernmental industrial property crganizations
as defined in Article 2{v)" read, respectively, as follows:
"paragraph {1){c)™ and “not members of the Union."]
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CHAPTER TII
ADMINISTRATIVE PROVISIONS

Article 10
Assembly
{1) (a) The Assembly shall consist of the Contracting States.

(b) Each Contracting State shall be represented by one
delegate, who may be assisted by alternate delegates, advisors, and
experts,

{(c) Each intergovernmental industrial property organization
shall be represented by special observers in the meetings of the
Assembly and any committee and working group established by the
Assembly.

(d) Any State not member of the Union which is a member of
the Organization or of the International (Paris) Union for the Pro-
tection of Industrial Property and any intergovernmental organiza-
tion gpecialized in the field of patents other than an intergovern-
mental industrial property organization as defined in Article 2{v}
may be represented by observers in the meetings of the Assembly and,
if the Assembly so decides, in the meetings of any committee or
working group established by the Assembly.

{2} (a) The Assembly shall:

{i} deal with all matters concerning the malntenance
and development of the Union and the implementation of this Treaty;

{1i) exercise such rights and perform such tasks as are
speclally conferred upon it or assigned to 1t under this Treaty;

(i14) give directions to the Director General concerning
the preparations for revision conferences;

(iv)} 7review and approve the reports and activities of the
Director General concerning the Union, and give him all necessary
instructions concerning matters within the competence of the Union;

(v} establish such committees and working groups as it
deems appropriate to facilitate the work of the Uniong

(vi) determipe, subject to paragraph (1) (a8}, which States
other than Contracting States, which Intergovernmental organizations
other tnan intergovernmental industrial property organizations as
defined in Article 2{v} and which international non-governmental
organizations shall be admitted to its meetings as observers and
to what extent international depositary authorities shall be admitted
to its meetings as observers;
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farticle 19(2})({a), continued]

{b) fSame as Article 10 (2) (b) of the Final Text.]

(3) [Same as Article 10(3) of the Final Text, except that,
in the Draft, the word correspending to "State" reads as follows:
"Party ."]

(4) [Same as Article 10(4) of the Final Text, except that.
in the Draft, the word corresponding to "State" reads as follows:
*Party . "]

{5)(a) [Same as Article 10{5){a) of the Final Text except

that, 1in the Draft, the word corresponding to "States" reads as
follows: "Parties, "]

{b) Same as Article 10(5) (b) of the Final Text.]

{(6) (a} Subject to Articles [8(1)(c).ll 11(4) and 13(2) (b},
the decisions of the Assembly shall require a majority of the votes
cast.

{b) [Same as Article 10(6) (b} of the Final Text.]

{71 (a) [Same as Article 10(7){a) of the Final Text.]

{b} fSame as Article 1G(7) {(b) of the Final Text, except
that, in the Draft, the word corresponding to "States" reads
as follows: '"Parties."]

{8) [Same as Article 10(8) of the Final Text.]

! This reference applies only if a qualified majority is

adopted in Article 8(1l} (c).
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[Article 10{2}({a), continued]

{vii) take any other appropriate action designed to further
the objectives of the Union;

(viii) perform such other functions as are appropriate
under this Treaty.

{b) With respect to matters which are of interest also to
other Unions administered by the Organization, the Assembly shall
make its decisions after having heard the advice of the Coordination
Committee of the Organization.

(3} A delegate may represent, and vote in the name of, one
State only.

{4) Each Contracting State shall have one vote

{5} (a) One-half of the Contracting States shall constitute a
quorum,

{(b) In the absence of the guorum, the Assembly may make
declsjions but, with the exception of decisions concerning its own
procedure, all such decisions shall take effect only if the guorum
and the required majority are attained through voting by correspon-
dence as provided in the Regulations,

(6) (a) Subject to Articles 8(1l) (e}, 12(4) and 14{2} {b), the
declsions of the Assembly shall require a majority of the votes
cast.

(b) Abstentions shall not he considered as votes.

(7y{a)} The Assembly shall meet once in every third calendar
year in ordinary session upon convocation by the Director General,
preferably during the same period and at the same place as the
General Assembly of the Organization.

(b} The Assembly shall meet in extraordinary session upon
convocation by the Director General, either on his own initiative
or at the request of one-fourth of the Contracting States.

{8} The Assembly shall adopt its own rules of procedure.
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Article 10

International Bureau

[Same as Article 11 of the Final Text, except paragraph (1).]

{1} The International Bureau shall:
(i) [Same as Article 11(1)(i) of the Final Text, except
that, in the Draft, the words "and the Regulations" do not appear.]

(idi) [Same as Article 11(1)(ii)} of the Final Text.]

(iii} [In the Final Text there is no provision correspon-~
ding to Article 10(1){(iii} of the Draft.]

publish a Gazette, as prescribed in the Regulations.
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Article 11

International Bureau

{1} The International Bureau shall:

(i)} perform the administrative tasks concerning the Union,
in particular such tasks as are specifically assigned tc it under
this Treaty and the Regulations or by the Assembly;

{(ii) provide the secretariat of revision conferences, of the
Assembly, of committees and working groups established by the
Assembly, and of any other meeting convened by the Director General
and dealing with matters of concern to the Union.

{2) The Director General shall be the chief executive of the
Union and shall represent the Uniocon.

{3) The Directcr General shall convene all meetings dealing
with matters of concern te the Union.

{4) {a) The Director General and any staff member designated by
him shall participate, without the right to vote, in all meetings of
the Assembly, the committees and working groups established by the
Assembly, and any other meeting convened by the Director General
and dealing with matters of concern to the Union.

(b} The Director General, or a staff member designated by
him, shall be ex officio secretary cof the Assembly, and of the
committees, working groups and cther meetings referred to in sub-
paragraph (a).

{5} (a) The Director General shall, in accordance with the
directions of the Assembly, make the preparations for revision
conferences.

{b) The Director General may consult with intergovernmental
and international nen-governmental organizations concerning the
preparations for revision conferences.

{c) The Director General and perscns designated by him shall
take part, without the right to vote, in the dilscussions at revision
conferences.

{d) The Director General, or a staff member designated by
him, shall be ex officio secretary of any revision conference.
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Article 11
Regqulations

[Same as Article 12 of the Final Text, except that the word

corresponding to “State" in paragraph 4(b) reads in the Draft as
follows: "Party."]
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Article 12
Regulations

{1} The Regqulations provide rules concerning:

fi} matters in respect of which this Treaty expressly
refers to the Regulations or expressly provides that they are or
shall be prescribed;

{ii) any administrative requirements, matters or procedures;

{iii) any details useful in the implementation of this
Treaty.

{2) The Regulations adopted at the same time as this Treaty
are annexed to this Treaty.

{3} The Assembly may amend the Regulations.

{4} {a) Sukject to subparagraph {(b), adoption of any amendment
of the Regulations shall require two-thirds of the votes cast.

{b) Adoption of any amendment c¢oncerning the furnishing of
samples of deposited microorganisms by the international depositary
authorities shall require that no Contracting State vote against
the propcsed amendment.

{(5) In the case of conflict between thc provisions of this
Treaty and those of the Regulations, the provisions of this Treaty
shall prevail,
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CHAPTER III

REVISION AND AMENDMENT

Article 12

Revision of the Treaty

{1} [Same as Article 13(1) of the Final Text, except that,

in the Draft, the word corresponding to "States" reads as Ffollows:
"Parties."]

{2) [Same as Article 13{2) of the Final Text.]

{3) Articles 9, 10 and 13 may be amended either by a
revision conference or according to Article 13.

Article 13

Amandment of Certain Provisions of the Treaty

{1) {a) Proposals for the amendment of Articles 9, 10 and the
present Article, may be initiated by any Contracting Party or by the
Director General.

{b) [Game as Article 14{1}(b) of the Final Text, except that,
in the Draft, the word corresponding to "States" reads as follows:
"Parties."]

{(2)(a) [Same as Article 14(2)(a) of the Final Text.]

(b} Adoption shall reguire three-fourths of the votes cast,
provided that adoption of any amendment to Article 9 and to the
present subparagraph shall require four-fifths of the votes cast.

{3 {a) [Same as Article 14(3){a) of the Final Text, except
that, in the Draft, the word corresponding tc "States" reads as
follows: “"Parties."]

{b) [Same as Article 14(3) (b} of the Final Text, except
that, in the Draft, the word corresponding to "States" reads as
follows: "Parties."]

{c) [Same as Article 14(3)(c) of the Final Text, except
that, in the Draft, the words corresponding to "all States which
become Contracting States" read as follows: "all States and
intergovernmental organizations which become Contracting Parties.”]
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CHAPTER III
REVISION AND AMENDMENT

Article 13

Revision of the Treaty

{1) This Treaty may be revised from time to time by conferences
of the Contracting States.

(2) The convocation of any revision conference shall be decid-
ed by the Assembly.

{3) Articles 10 and 11 may be amended either by a revision
conference or according to Article 14.

Article 14

Amendment of Certain Provisions cof the Treaty

{1){a) Proposals under this Article feor the amendment of
Articles 10 and 11 may be initiated by any Contracting State or by
the Directeor General.

(b) Such preposals shall be communicated by the Director
General to the Contracting States at least six months in advance
of their consideration by the Assembly.

{2) {a) Amendments to the Articles referred to in paragraph {1}
shall be adopted by the Assembly.

{b) Adoption of any amendment to Article 10 shall require
four-fifths of the votes cast; adoption of any amendment to
Article 11 shall require three-fourths of the votes cast.

(3)(a) Any amendment to the Articles referred to in para-
graph (1) shall enter into force one month after written notifica-
tions of acceptance, effected in accordance with their respective
constitutional processes, have been received by the Director
General from three-fourths of the Contracting States members of the
Assembly at the time the Assembly adopted the amendment.

(b} &any amendment to the said Articles thus accepted shall
bind all the Contracting States which were Contracting States at
the time the amendment was adopted by the Assembly, provided that
any amendment creating financial obligations for the said Contracting
States or increasing such obligations shall bind only those Contrac-
ting States which have notified their acceptance of such amendment,

{c) Any amendment which has besn accepted and which has
entered into force in accordance with subparagraph (a) shall bind
all States which become Contracting States after the date on which
the amendment was adopted by the Assembly.
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CHAPTER IV

FINAL PROVISINNSG

Article 14

Becoming Party tu the Treaty

{1y {a) fSame as Article 15{1) of the Final Text.)

(k) fIn the Final Text, therc is no provision corres-
ponding to Article 14(1) (b) of the Draft.]

Any intergovernmental! organization to which several
States have entrusted the task of yranting regional patents and
of which all the member States are members of the International
(Paris) Union fcr tne Protection of Inaustrial Property may be-
come party to this Treaty by:

{i) signature followed oy the lepusit f a declaration
of appreval, or

(ii) deposit of a declaration ci acceptance.

(2) [Same as Article 15(2) of the Final Text, except that

the words "and declarations of approval or acceptance" do not
appear in the Final Text.]

Article 15
Entry Intoc Force of the Treaty

{1} This Treaty shall enter into force, with respect to the
first five States or intergovernmental organizations which have
deposited their instruments of ratification br accession or
declarations of approval or acceptance, three months after the date
on which the fifth instrument of ratificatisn or accession or
declaration of approval or acceptance has Leen duposited,

{2) This Treaty shall enter into force with respect to any
other State or intergovernmental orgenization three months after
the date on which that State or intergoverrmental organization has
deposited its imstrument of ratificaticn Jr accession or declaration
of approval or acceptance unless a later date has been indicated in
the instrument <f ratification or accession or declaration of
approval or acceptance. In the latter case, this Treaty shall enter
into force with respeck to tnat S5tate »r intergovernmental orga-
nization on the Jate thus indicated.

Article 16

Denunciation of the Treaty

{1y [Same as Article 17(1) of the Final Text, except that,
in the Draft, the word corresponding to "State" reads as follows:
"Party."]

{2) [Same as Article 17(2) of the Final Text.]
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CHAPTER IV

FINAL PROVISIONS

Article 15

Becoming Party to the Treaty

(l} Any State member of the Internatioconal (Paris) Union for

the Protection of Industrial Property may become party to this
Treaty by:

(i) signature followed by the deposit of an instrument of
ratification, or

(1i)

depcsit of an instrument of accession.

{2} Instruments of ratification or access

ion shall be deposit-
ed with the Director General,

Article 16
Entry Into Force of the Treaty

{1) This Treaty shall enter into force, with respect to the
first five States which have depcsited their instruments of
ratification or accession, three months after the date on which the
fifth instrument of ratification or accession has been deposited.

{2} This Treaty shall enter intoc force with respect to any
other State three months after the date on which that State has
deposited its instrument of ratification or accession unless a
later date has been indicated in the instrument of ratification or

accession. In the latter case, this Treaty shall enter into force
with respect to that State on the date thus indicated.

Article 17

Denunciation of the Treaty

{1) Any Contracting State may dencunce this Treaty by notifi-
Cation addressed to the Director General.

(2) Denunciation shall take effect two years after the day on
which the Director General has received the notification.



TEXT OF THE DRAFT TREATY

{Arkticle 16, continued]

{(3) [3ame as Article 17(3}) of the Final Text, except
that, in the Draft, the word corresponding to "State" reads
as follows: "Party."]

(4} The denunciation of this Treaty by a Contracting State
on whose territory an international depositary authority is le-
cated shall entail the termination of such authority's status of
international depositary authority one year after the day on
which the Director Gensral reccived the notificaticn referred to
in paragraph (1},

Article 17

Signature and Languages of the Treaty

{1) {a) "Same as article 1B(1l)(a) of the Final Text.]

[Tn the Draft, there is ne provision corresponding to
Article 18(1} (b} of the Final Text.}

{b} Official texts =shall be estahlished by the Director
General, after consultation with the interested Governments, in
the German, Italian, Japanese, Portuguese, Russian and Spanish
languages, and such cother languages as the Assembly may designate.

{2} [Same as Article 18(2) of the Final Text.]

Article 18
Deposit of the Treatyv; Transmittal of Copiesg

Registration of the Treaty

(1) {Same as Article 19(1l) of the Final Text.]

(2) [Same as Article 19¢(2} of the Final Text, except that
in the Draft, the words corresponding to "Article 15(1), to the
intergovernmental organizations that may file a declaration under
Article 9(1l}(a}..." read as follows: "Article 14(1l){(a}) and to the
intergovernmental organizationg referred to in Article 14(1}(b)...."]

{31 [Same as Article 18{3) of the Final Text.]

(4) The Director General shall transmit two copies, certified
by him, of any amendment to this Treaty and to the Regulations to
all Contracting Parties and, on reguest, to the Government of any
State and to any intergovernmental organization referred to in
Article 14(1} {b) where such State or organization is not a
Contracting Party.



FINAL TEXT OF THE TREATY

411

[Article 17, continued]

{3} The right of denunciation provided for in paragraph (1)
shall not be exercised by any Contracting State before the expira-
tion of five years from the date on which it becomes party to this
Treaty.

{4) The denunciation of this Treaty by a Contracting State
that has made a declaration referred to in Article 7{1) {a} with
respect to a depositary institution which thus acquired the status
of international depositary authority shall entail the termination
of such status one year after the day on which the Director General
received the notification referred to in paragraph (1).

Article 18

Signature and Languages of the Treaty

{l1) {a} This Treaty shall be signed in a single original in
the English and French languages, both texts being egually authentic.

(b} ©Official texts of this Treaty shall be established by
the Director General, after consultation with the interested
Governments and within two months from the date of signature of this
Treaty, in the other languages in which the Convention Establishing
the World Intellectual Property Organization was signed.

(c) Official texts of this Treaty shall be established by
the Director General, after consultation with the interested
Governments, in the Arabic, German, Italian, Japanese and Portuguese
languages, and such cther languages as the Assembly may designate.

{2) This Treaty shall remain open for signature at Budapest
until December 31, 1977.

Article 19
Deposlt of the Treaty; Transmittal of Copies;

Registration of the Treaty

{l) The original of this Treaty, when no longer open for
signature, shall be deposited with the Director General.

{2) The Director General shall transmit two copies, certified
by him, of this Treaty and the Regulations to the Governments of all
the States referred to in Article 15{1), to the intergovernmental
organizations that may File a declaration under Article 9(1) {a) and
on request, to the Government of any other State. '

(3) The Director General shall register this Treaty with the
Secretariat of the United Nations.

{4) The Director General shall transmit two copies, certified
by him, of any amendment to this Treaty and to the Regulations to
all Contracting States, to all intergovernmental industrial property
organizatiocns and, on request, to the Government of any other State
and to any other intergovernmental organization that may file a
declaration under Article 9(1} {a}.
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Article 19

Notifications

The Director General shall notify the Contracting Parties and those
States not members of the Union which are members of the International
(Paris) Union for the Protection of Industrial Property of:

(i} fSame as Article 20(i) of the Final Text, except that, in the
Draft, the reference is Article 17 rather than Article 18.]

(ii} f[Same as Article 20(ii} of the Final Text, except that, in the
Draft, the words "and of declarations of approval or acceptance" appear
and the reference is Article 14{(2) rather than Article 15{2}.]

[In the Draft, there is no provision corresponding to
Article 20{iii) of the Final Text.}

(iii) [Same as Article 20(iv} of the Final Text, except that, in the
Draft, the reference is Article 15(1) rather than Article 16(1).]

{iv} the decisions and communications under Articles 7 and 8
relating to the status of international depositary authority;

{v} [Same as Article 20{vi} of the Final Text, except that, in
the Draft, the reference is Article 13(3) rather than Article 14(3).]

{vi) (S5ame as Article 20(vii) of the Final Text.]
{wii} [Same as Article 20(viii) of the Final Text.]
{viii) [Same as Article 20({ix) of the Final Text, except that, in

the Draft, the reference is Article 16 rather than Article 17.]
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Article 20
Notifications

The Director General shall notify the Contracting “tates, the
intergovernmental industrial property organizations and those States
not members of the Union which are members of the International
{Paris) Union for the Protection of Industrial Property of:

(1) signatures under Article 18;

{11) deposlits of instruments of ratification or accession under
Article 15{2};

{lii) declarations filed under Article 9(1) {(a) and notifications
of withdrawal under Article 8{2} or {3);:

(iv} the date of entry into force of this Treaty under
Article 16(1);

(v} the communications under Articles 7 and 8 and the
decisions under Article 8;

{(vi) acceptance of amendments to this Treaty under Article 14(3);

(vii) any amendment of the Regulations;

{viii) the dates on which amendments to the Treaty or the
Requlations enter into force;

{ix) denunciations received under Article 17.
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IN WITNESS WHEREOF, the undersigned being duly authorized thereto,
have signed this Treaty.

DONE at Budapest, this twenty-eight day of April, one thousand
nine hundred and seventy-seven.*

AUSTRIA, December 22, 1977 (F. Frdlichsthal}; BULGARIA (Ivan Ivanov);
DENMARK (K. Skj¢dt); FINLAND (Erkki Tuuli); FRANCE (G. Vianas);

GERMANY, {FEDERAL REPUBLIC OF) (Hermann Kersting, Dr. Manfred Deiters};
HUNGARY (E. Tasnddi); ITALY (Italc Papini); LUXEMBOURG, December 8, 1977
{J.A. Beelaerts van Blokland); NETHERLANDS (J. Wolfswinkel); NORWAY

{Leif Nordstrand); SENEGAL, December 17, 1977 (M. Mbengue);

SOVIET UNION, December 30, 1977 (F.F. Bogdanov); SPAIN (Salvador Garcia
Pruneda y Ledesma, Antonio villalpando Martinez); SWEDEN, November 14,
1977 ({(Thomas Ganslandt); SWITZERLAND {J.-L Comte); UNITED KINGDOM

(Ivor Davis, Anthony J. Needs}); UNITED STATES OF AMERICA

{Harvey J. Winter, Stanley D. Schlosser).

* Editor's Note: All signatures were affixed on April 28, 1977,
unless otherwise indicated.







REGULATIONS
UNDER THE BUDAPEST TREATY

ON THE INTERNATIONAL RECOGNITION
OF THE DEPOSIT OF MICROORGANISMS
FOR THE PURPOSES OF PATENT PROCEDURE

TEXT OF THE DRAFT REGULATIONS
AS PRESENTED TO THE DIPLOMATIC CONFERENCE

TEXT OF THE REGULATIONS
AS ADOPTED BY THE DIPLOMATIC CONFERENCE



TEXT OF THE DRAFT REGULATIONS

DRAFT REGULATIONS UNDER THE TREATY ON THE
INTERNATIONAL RECOGNITION OF THE DEPOSIT OF MICROORGANISMS
FOR THE PURPOSES OF PATENT PROCEDURE

List of Rules

Rule 1: Abbreviated Expressions and Interpretation of the Word "Signature”

1.1 "Treaty"
1.2 "Article®
1.3 "“Signature"

Rule 2: Internaticonal Depositary Authorities

2.)1 Legal Status
2.2 Staff, Egquipment and Facilities
2.3 Release of Samples

-

-

Rule 3: Acgquisition of the Status of Internmational Depositary Authority

3.1 Communication
3.2 Processing of the Communication
3.3 Extension of the List of Kinds of Microorganisms Accepted

-

Rule 4: Termination or Limitation of the Status of International Depositary
Authority

4.1 PRedquest; Processing of Redquest
4.2 Communication; Effective Date; Processing of Communication
4.3 (Consequences for Deposits

Rule 5: Defaults by the International Depositary Authority

5.1 Discontinuance of Performance of Functions in Respect of
Deposited Microcrganisms
5.2 Refusal to Accept Certain Kinds of Micreoorganisms

Rule 6: Making the Original Deposit or New Deposit

6.1 Original Deposit
6.2

New Deposit

.

Rule 7: Receipt

7.1 Issuance of Receipt

7.2 Torm; Language; Signature

7.3 Contents in the Case of the Original Deposit
7.4 Contents in the Case of the New Deposit

7.5 Receipt in the Case cof Transfer

RBule 8% Later Indication or Amendment of the Scientific Description
and/or Proposed Taxonomic Designation

8.1 Communication
8.2 Attestation
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REGULATIONS UNDER THE BUDAPEST TREATY ON THE INTERNATIONAL RECOGNITION

OF THE DEPQSIT OF MICROQRGANISMS
FOR THE PURPOSES OF FATEMT PROCEDURE

List of Rules?*

Rule 1: Abbreviated Expressions and Interpretation of the Word "Signature"
1,1 "Treaty"
1.2 MArticle"
1.3 "Signature"
Rule 2: International Depositary Authorities
2.1 Legal Status
2.2 5taff and Facilities
2.3 Furnishing of Samples
Rule 3: Acguisition of the Status of International Depositary Authority
3.1 Communication
3.2 Processing of the Communication
3.3 Extension of the List of Kinds of Microorganisms Accepted
Rule 4: Termination or Limitation of the Status of Internatiocnal Depositary
Authority
4.1 Request; Processing of Request
4.2 Communication; Effective Date; Processing of Communication
4.3 Conseguences for Deposits
Rule 57 Defaults by the International Depositary Authority
5.1 Discontinuance of Performance of Functions in Respect of
Deposited Microorganisms
5.2 Refusal to Accept Certain Kinds of Microorganisms
Rule 6@ Making the Original Deposit or New Deposit
6.1 Original Deposit
6.2 New Deposit
6.3 Requirements of the International Depositary Authority
Rule 7¢ Receipt
7.1 Issuance of Receipt
7.2 Form; Languages; Signature
7.3 Contents in the Case of the Original Deposit
7.4 Contents in the Case of the New Deposit
7.5 Receipt in the Case of Transfer
7.6 Communication of the Scientific Description and/or
Proposed Taxonomic Designation
Rule 8 Later Indication or Amendment of the Scientific Description

and/or Proposed Taxonomic Designation

8.1 Communication
8.2 Attestation

.

* This List of Rules does not appear in the original.
It was added for the convenience of the reader.
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Rule 9: Storage of Microorganisms
9.1 Duration of the Storage
9.2  Secrecv

Rule 10: Viability Test and Statement

10.}1 Obligation to Tast
10.2 Viability Statement

Rule 11: Relecase gf Samples

11.1 PRelease to Interested Induslrial Property Cffices
11.2 Release to or with the Authorization of the Depositor

11.3 Release to Parties Legally Entitled
11.4 Common Rules

Rule 12: Fees

12.1 Kinds and Amounts
12.2 Change in the Amounts

Rule 13, The Gazette

13.1 Frequency of lssue and Contents; Languages
13.2 Price

Rule 14: Expenses of Delegations

14,1 <Coverage of Expenses

Rule 165; Absence of Quorum in the Asscmbly

15.1 Voting by Correspondence
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Rule 9: Storage of Microorganisms
9.1 Duration of the Storage
9.2 Secrecy

Rule 10; Viability Test and Statement

1.1 oObligation to Test
10.2 WViability Statement

Rule 11: Furnishing of Samples

11.1 Furnishing of Samples to Interested Industrial Property
Offices

11.2 Furnishing of Samples to or with the Authorization of
the depositor

11.3 Furnishing of Samples to Parties Legally Entitled

11.4 Common Rules

Rule 12: Fees

12.1 Kinds and amounts
12.2 Change in the Amounts

Rule 13: Publication by the International Bureau

13.1 Form of Publication
13.2 Contents

Rule 14: Expenses of Delegations

14.1 Coverage of Expenses

Rule 15 Absence of Quorum in the Assembly

15.1 Voting by Correspondence
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TEXT OF THE DRAFT REGULATIONS

Rule 1

Abbreviated Expressicns and Interpretation of
of the Word "Signature"

1.1 '"Treaty"

[Same as in the Final Text, except that, in the Draft,
the word "Budapest" does not appear.]

1.2 MArticle”

[Same as in the Final Text.]

1.3 '"Signature”

[Same as in the Final Text, except that, in the Draft, the
words corresponding to "State" read as follows: "Contracting
State."]

Rule 2

International Depositary Authorities

2.1 Legal Status

Any international depositary authority may be a government agency,

including public institutions attached to any public administration
other than the central government, or a private entity.

2,2 Staff, Equipment and Facilities

The requirements referred to in Article 6(2) (ii} shall include
in particular the following:

(1} the staff, egquipment and facilities of any international
depositary authority must be such that they enable that autheority
adequately to perform its scientific and administrative tasks under
the Treaty and these Regulations; they must, in particular, enable
the said authority to store the deposited microorganisms in a manner
which ensures that they are kept viable and uncontaminated;

(ii} [Same as in the Final Text.]

2.3 Release of Samples

{Same as in the Final Text, except that, in the Draft, the word
corrasponding to "Furnishing" and "furnish" reads as follows:
"release,")
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Rule 1

Abbreviated Expressions and Interpretaticn
of the Word "Signature"

1.1 "Treaty"

In these Regulations, the word "Treaty" means the Budapest
Treaty on the Internaticnal Recognition of the Deposit of !licro-
organisms for the Purposes of Patent Procedure.

1.2 "Article"

In these Regulations, the word "Article" refers to the
specified Article of the Treaty.

1.3 "Signature"

In these Regulaticns, whenever the word "signature" is used,
it shall be understcood that, where the law of the State on the
territory of which an international depositary authority is
located requires the use of a seal instead of a signature, the
said word shall mean "seal" for the purposes of that authority.

Rule 2

International Depositary Authorities

2.1 Legal Status

Any international depositary authority may be a government
agency, including any public institution attached to a public
administration other than the central government, or a private
entity.

2.2 Staff and Facilities

The requirements referred to in Article 6(2)(ii) shall
include in particular the following:

{i} the staff and facilities of any international
depositary authority must enable the said authority teo store
the deposited micreoorganisms in a manner which ensures that
they are kept viable and uncontaminated;

(i1} any international depositary authority must, for the
storage of microorganisms, provide for sufficient safety measures
to minimize the risk of losing microorganisms deposited with it.

2.3 Furnishing of Samples

The requirements referred to in Article 6(2)(viii} shall
include in particular the requirement that any international
depositary authority must furnish samples of deposited micro-
organisms in an expeditious and proper manner.
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Eule 3

Acguisition of the Status of International
Depositary Authoriky

3.1 Communicaticn

{a}) The communication referred to in Article 7({1l) shall be
transmitted to the Director (eneral through diplomatic channels.

{hy The communication shall:

{i} [Same as in the Final Text.]

{ii} contain detailed information on all facts relevant in
appreciating the said instituticn's capacity to comply with the
reguirements specified in Article 6(2}, including information on
its legal status, scientific standing, staff, equipment and
facilities;

{iii) where the requirement referred to in Article (6) (2) (v)
is complied with only in rvespect of gertain kinds of microorganisms,
specify the kinds of microorganisms in respect of which the depos-
itary institutiocon, in its capacity of international depositary
authority, will perform the tasks it is cbliged to perform under the
Treaty and these Regulations;

{iv) [Same as in the Final Text, except that, in the Draft,
the word corresponding to "furnisihing" reads as follows: "release."]

[In the Draft, there is no provision corresponding to
Rule 3.2(v} of the Final Text.]

{v) where applicable, indicate the date on which the

acquisition of the status of international depositary authority should
take effect in respect of that institution.

3.2 Processing of the Communication

[Same as in the Final Text, eXcept that, in the Draft, the words
corresponding to "States and intergovernmental industrial property

(1]

organizations" read as follows: "Parties."]

3.3 Extension of the List of Kinds of Microorganisms Accepted

The Contracting State having made the communicaticon referred
to in Article 7(1) may, at any time thereafter, notify the Director
General that its guarantee is extended to specified kinds of micro-
organisms to which, so [ar, the guarantee has not extended. In such
a case, and as far as the additional kinds of microorganisms are
concerned, Article 7 and Rules 3.1 and 3.2 shall apply, mutatis
mutandis.



FINAL TEXT OF THE REGULATIONS 55

Rule 3

Acquisition of the Status of International
Depositary Authority

3.1 Communication

{(a) The communication referred to in Article 7{(1} shall be
addressed to the Director General, in the case of a Contracting
State, through diplomatic channels or, in the case of an intergovern-
mental industrial property organization, by its chief executive
officer.

{b} The communication shall:

(i} indicate the name and address of the depositary
institution to which the communication relates;

{ii) contain detailed information as to the said
institution's capacity to comply with the reguirements specified
in Article 6(2), including information on its legal status,
scientific standing, staff and facilities;

f{iii) where the said depositary institution intends to.
accept for deposit only certain kinds of microorganisms, specify
such kinds;

{iv) indicate the amount of any fees that the said
institution will, upon acquiring the status of international
depositary authority, charge for storage, viability statements
and furnishing of samples of microorganisms:

{vi indicate the official lanquage or languages of
the said institution;

{vi) where applicable, indicate the date referred to In
Article 7{1} (b).

3.2 Progessing ofi the Corcunicaticon

If the communication complies with Article 7(1) and Rule 3.1,
it shall be promptly notified by the Director General to all Con-
tracting States and intergovernmental industrial property organ-
izations and shall be promptly published by the International
Bureau.

3.3 Extension of the List of Kinds of Microorganisms Accepted

The Contracting State or intergovernmental industrial property
organization having made the communication rcferred to in Article 7(1)
may, at any time thereafter, notify the Director General that its
assurances are extended to specified kinds of microorganisms to
which, so far, the assurances have not extended. In such a case,
and as far as the additional kinds of microorganisms are concerned,
Article 7 and Rules 3.1 and 3.2 shall apply, mutatis mutandis.
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Rule 4

Termination or Limitation of the Status of
International Depositary Authority

4.1 PRequest; Processing of Reguest

(a) [Same as in the Final Text, except that. in the Draft,
the word corresponding to "addressed" reads as follows:
"transmitted."]

{b) [Same as in the Final Text except item (ii).)]

{ii} where it relates only to certain kinds of micro-
organisms, indicate the kinds of microorganisms to which it
relates;

(c) If the request complies with paragraphs (a) and (b},
it shall be notified by the Director General to all Contract-
ing Parties.

{d) The Assembly shall consider the reguest not earlier
than four and not later than eight months from the notifica-
tion of the request.

te} Where, in the opinion of the Assembly, respect of
the time limit provid=d for in paragraph {d) could endanger the
interests of actual or potential depositors, the Assembly may
shorten that time limit,

{(f) If the Assembly decides to terminate, or to limit to
certain kinds of microorganisms, the status of internaticnal
depositary authority, the said decision shall become effective
six months after the date on which it was made, However, the
Assembly may shorten that time limit where, in its opinion,
respect of the said time limit could endanger the interests of
actual or potential depositors.

4.2 Communication; Effective Date; Processing of Communication

{a) [Same as in the Final Text.'®

(b} [Same as in the Final Text eMcept items (ii}) and {(iii).]

(ii) [Same as in the Final Text, except that, in the Draft,
the words corresponding to: "specify such kinds"” read as tollows:
"indicate the kinds of microorganisms to which it relates."]

{i1i) where the Contracting State making the communication
desires that the effects provided for in Article 8{2)({b) take place
at a date later than at the expiration of a period of six months from
the date of the communication, indicate that later date.
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Rule 4

Termination or Limitation of the Status of
International Depositary Authority

4.1 Reguest; Processing of Request

{a) The request referred to in Article 8(1) {(a) shall be
addressed to the Director General as provided in Rule 3,1(a).

(b} The regquest shall:

{i} indicate the name and address cf the international
depositary authority concerned;

{ii) where it relates only to certain kinds of microorganims,
specify such kinds;

{iii) indicate in detail the facts on which it is based.

{(¢c) If the request complies with paragraphs (a) and (b), it
shall be promptly notified by the Director General to all Contract-
ing States and intergovernmental industrial property organizations.

{(d} Subject to paragraph {e), the Assembly shall consider the
request not earlier than six and not later than eight menths from
the notification of the reguest.

(e} Where, in the opinion of the Director General, respect of
the time limit provided for in paragraph (d) could endanger the
interests of actual or potential depositors, he may convene the
Aspembly for a date earlier than the date of the expiration of the
six-month pericd provided for in paragraph (d}.

(f) If the Assembly decides to terminate, or to limit to cer-
tain kinds of microorganisms, the status of international depositary
authority, the said decision shall become effective three months
after the date on which it was made.

4.2 Communication; Effective Date; Processing of Communication

{a} The communication referred to in Article 8(2) (a} shall be
addressed to the Director General as provided in Rule 3,1(a).

{b) The communication shall:

(i} indicate the name and address of the international
depositary authority concerned;

(ii) where it relates only to certain kinds of microorganisms,
specify such kinds;

(iii) where the Contracting State or intergovernmental induse-
trial property organization making the communication desires that
the effects provided for in Article 8(2) (b) take place on a date
later than at the expiration of three months from the date of the
communication, indicate that later date,



58

TEXT OF THE DRAFT REGULATIONS

[Rule 4.2, continued]

{c) [Same as in the Final Text, except that, in the Draft,
the words corresponding to "three months" read as follows:
"six months."]

{d) The Director General shall promptly notify all
Contracting Parties of any communhication received under
Article B(2) and of its effective date under paragraph (c}.
A corresponding notice shall be promptly published in the
Gazotte,

4.3 Consequences for Deposits

[Same as in the Final Text, except that, in the Draft, the
words corresponding to "9(4) or 17(4}" read as follows:
"or 16{(4)."]

Rule 5
Defaults by the International Depositary Authority

5.1 Discontinuance of Performance of Functions in Respect of
Deposited Microorganisms

{a}) If any international depositary authority temporarily or
definitively discontinues the performance of any of the tasks it
should perform under the Treaty and these Regulations in relation
to any microorganisms deposited with it, the Contracting State which,
in respect of that authority, has guaranteed the compliance with
the regquirements specified in Article 6(2) shall:

(i} ensure that samples of all such microorganisms are
transferred promptly and without deterloration from the said
avthority ("the defaulting authority"] to another international
depositary authority ("the substitute authority"};

{(ii} ensuore that all mail or other communications
addressed to the defaulting authority, and all files and other
relevant information in the possession of that authority, in
respect of the said microcorganisms are promptly transferred to
the substitute authority:

(iii} ensure that the defaulting authority promptly notifies
all interested depositors of the discontinuance of the performance
of its functions and the transfers effected; any interested deposi-

tor may ask the defaulting authority to retain samples of the micro-
organisms deposited with 1it;

{iv) promptly notify the Director General of the fact and
the extent of the discontinuance in question and of the measures

which have been taken by the said Contracting State under (i) to {iii).

{b}) The Director General shall promptly notify the Contracting
Parties and the industrial property offices thereof of the notifica-
tion received under paragraph ({(a){iv} and shall promptly publish it
in the Gazette.
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[Rule 4.2, continued}

{c) Wwhere paragraph (b){iii) applies, the effects provided
for in Article 8(2) (b} shall take place on the date indicated under
that paragraph in the communication; otherwise, they shall take
place at the expiration of three months from the date of the com-
munication,

{d) The Director General shall promptly notify all Contracting
States and intergovernmental industrial property organizations of
any communication received under Article 8(2} and of its effective
date under paragraph (c), A corresponding notice shall be promptly
published by the International Bureau.

4.3 Consequences for Deposits

In the case of a termination or limitation of the status of
international depositary authority under Articles 8(1}, 8(2), 9{4)
or 17{4), Rule 5.1 shall apply, mutatis mutandis,

Rule 5
Defaults by the International Depositary Authority

5.1 Discontinuance of Performance of Functions in Respect of
Deposited Microorganisms

{a} If any international depositary authority temporarily or
definitively discontinues the performance of any of the tasks it
should perform under the Treaty and these Regulations in relation
to any microorganisms depcsited with it, the Contracting State or
intergovernmental industrial property organization which, in respect
of that authority, has furnished the assurances under Article &(1)
shall:

{i) ensure, to the fullest extent possible, that samples
of all such microorganisms are transferred promptly and without
deterioration or contamination from the said authority ("the de-
faulting authority”} to another international depositary authority
("the substitute authority");

{ii) ensure, to the fullest extent possible, that all mail
or other communications addressed to the defaulting authority, and
all files and other relevant information in the possession of that
authority, in respect of the said microorganisms are promptly trans-
ferred to the substitute authority;

{(iii} ensure, to the fullest extent possible, that the de-
faulting authority promptly notifies all depositors affected of the

discontinuance of the performance of its functions and the transfers
ef fected;

{iv) promptly notify the Director General of the fact and
the extent of the discontinuance in question and of the measures
which have been taken by the said Contracting State or intergovern-
mental industrial property organization under (i) to {iii}).

(b} The Director General shall promptly notify the Contracting
States and the intergovernmental industrial property organizations
as well as the industrial property offices of the notification re-
ceived under paragraph f(a)({iv); the notification of the Director
General and the notification received hy him shall be promptly
published by the International Bureau.
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fTRule 5.1, continued}

{(c) The depositor shall, promptly after receiving the receipt
referred to in Rule 7.5, notify to any industrial property office
of a Contracting Party with which a patent application was filed
with reference to the original deposit the new accession number
given tO the deposit by the substitute authority,

(d) [Same as in the Final Text.]

(e} [Same as in the Final Text, except that, in the Draft,

the words "expenses to the defaulting avthority resulting” and

"to the international depositary authority indicated by him" do
not appear.]

|In the Draft, there is no provision corresponding to
Rule 5.1(f}) of the Final Text.’

5.2 Refusal To Accept Certajin Kinds of Microorganisms

{a) If any international depositary authority refuses to accept
for deposit any of the kinds of microorganisms which it should accept
under the guarantee furnished, the Contracting State which, in
respect of that authority, has made the declaration of guarantee
referred to in Article 7(1) shall promptly notify the Director
General of the relevant facts.

{b}) The Director General shall promptly notify the other
Contracting Parties of the notification rcceived under paragraph (a}
and shall promptly publish in the Garzette the notification and the
measures which have been taken.

Rule 6
Making the Original Deposit or New Deposit

6.1 Original Deposit

{a}) [Same as in the Final Text, excent items {iii' and {(v).]

{iii) details of the conditions necessary for the cultivation
of the microorganism and also, where a mixture of microorganisms is
deposited, descriptions of the components of the mixture and methods
For checking their presence;
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fRulc 5.1, continued!

{c) Under the applicable patent procedurc it may be required
that the depositor shall, promptly after receiving the receipt re-
ferred to in Rule 7.5, notify to any industrial property office
with which a patent application was filed with reference to the
original deposit the new accession number given to the deposit by
the substitute authority,

{d} The substitute authority shall rectain in an appropriate
form the accession number given by the defaulting autharity, together
with the new accession number.

(e} 1In addition to any transfer effected under paragraph {a) (i},
the defaulting authority shall, upon reguest by the depositor, trans-
fer a sample of any microorganism deposited with it to any interna-
tional depositary authority indicated by the depositor other than
the substitute authority, provided that the depositor pays any €x-—
penses to the defaulting authority resulting from the transfer of
that sample. The depositor shall pay the fce For the storage of
the said sample to the international depositary authority indicated
by him.

{f) On the request of any depositor affected, the defaulting
authority shall retain, as far as possible, samples of the micro-
organisms deposited with it.

5.2 Refusal To Accept Certain Kinds of Microorganisms

(a) If any internaticnal depositary authority refuses to
accept for deposit any of the kinds of microorganisms which it
should accept under the assurances furniched, the Contracting State
ar intergovernmental industrial property organization which, in
respect of that authority, has made the declaration referred to in
hrticle 7(1) (a} shall promptly notify the Director General of the
relevant facts and the measures which have been taken.

(b} The Director General shall promptly notify the other Con-
tracting States and intergovermmental industrial property crganiza-
tions of the notification received under paragraph {a); the notifi-
cation of the Director General and the notification recejved by him
shall be promptly published by the International Bureau.

Rule 6

Making the Original Deposit or New Deposit

6.1 Origipal Deposit

ta) The microorganism transmitted by the depositor to the inter-—
national depositary authority shall, except where Rule 6.2 applies,
be accompanied by a written statement bLearing the signature of the
depositor and containing:

{i} an indication that the deposit iz made under the Treaty;
{(i1) the name and address of the depositor;

{11i) details of the conditions necessary for the cultivation
of the micrecorganism, for its storagc and for testing its wiability
and also, where a mixture of microorganisms is deposited, descrip-
tions of the components of the mixture and at least one of the meth-
ods permitting the checking of their presence;
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[Rule 6.1(a), continued]

[In the Draft, there is no provision corresponding to
Rule &.l{a) {v) ©of the Final Text.]

(b} f[Same as in the Final Text.]

6.2 New Deposit

{a) [Same as in the Final Text except items (i) and (iii)}.]

(i} [Same as in the Final Text, except that, in the Draft,
the words correspending to "to (v)" read as follaws: "to (iv)."]

{iii} the most recent scientific description and/or proposed
taxonomic designation indicated in connection with the criginal
deposit as existing on the date relevant under Article 4(1) {e).

(b) [Same as in the Final Text.]

[In the Draft, there is no provision corresponding to
Rule 6.3 of the Final Text.)
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[Rule 6.1(a}), continuedl

{iv) an identification reference {number, symbols, etc.}
given by the depositor to the microorganism;

{v) an indication of the properties of the microorganism
which the internatiocnal depositary authority cannot be expected to
foresee but which are dangerous to health or the enviromnment, par-
ticularly in the case of new microorganisms,

{(b) It is strongly recommended that the written statement re-
ferred to in paragraph (a) should contaln the scientific description
and/or proposed taxonomic designation of the deposited microorganism,

6.2 New Deposit

(a} Subject to paragraph (b), In the case of a new deposit
made under Article 4, the microorganism transmitted by the depositor
to the international depositary authority shall be accompanied by
a copy of the receipt of the original deposlt, a copy of the most
recent statement concerning the viabllity of the microorganism
originally deposited indicating that the microorganlsm is viable
and a written statement bearing the signature of the depositor and
contalning:

(i) the indications referred to in Rule 6.1(a) {i} to (v);

{11) a declaration stating the reason relevant under Article
4(1) (a) for waking the new deposit, the statement required under
Article 4(1) (¢), and, where applicable, an indication of the date
relevant under Article 4 (1) {e):

(1i1} where a scientific description and/or proposed tax-
onomic designation was/were indicated in connection with the or-
iginal deposit, the most recent scientific description and/or pro-
posed taxonomic designation as existing on the date relevant under
Article 4(1) (e).

(b} Where the new deposit 1s made with the international
depositary authority with which the original deposit was made,
paragraph (a) (i) shall not apply.

6.3 Requirements of the International Depositary Authority

{a) Any international depositary authority may require that
the microorganism be deposited in the form and quantity necessary
for the purposes of the Treaty and these Regulaticons and be accom-
panied by a form established by such authority and duly completed
by the depositor for the purposes of the administrative procedures
of such authority.

{b) Any international depositary authority shall communicate
any such requirements and any amendments thereof to the Interna-
ticnal Bureau,
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Rule 7
Receipt

7.1 Issuance of Receipt

[Same as in the Final Text.]

7.2 Form; Language; Signature

{a) [Same as in the Final Text, except that, in the Draft, the
words "in those languages which the Assembly shall designate” do not
appear.]

(b) Any text matter in the receipt shall be in English or
FPrench. It may be in both English and French. Any text matter
appearing in the receipt in English or French may also appear there-
in in any other language,

{c) [Same as in the Final Text. |

7.3 Contents in the Case of the Qriginal Deposit

Any receipt referred to in Rule 7.1 and issued in the case of
an original deposit shall contain at least the following indicationsg:

fi} to {v} [Same as in the Final Text.]
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Rule 7

ReceiEt

7.1 Issuance of Receipt

The international depositary authority shall issue to the
depositor, in respect of each deposit of microorganism effected
with it or transferred to it, a receipl in attestation of the fact
that it has received and accepted the microorganism,

7.2 Form; languages; Signature

{a} Any reccipt referred to in Rule 7.1 shall be established
on a form called an "international form,” a model of which shall be
established by the Director Gerneral in those languages which the
Assembly shnall designatc.

(b) Any words or letters filled in in the receipt in characters
other than those of the Laltin alphabet shall also appear therein
transliterated in characters of the Latin alphabet.

(c} The receipt shall bear the signature of the person or per-
sens having the power to represent the international depositary
authority or that of any other official of that authority duly au-
thorized by the said person or persons,

7.3 Contents in the Case of the Original Decposit

Any receipt referred to in Rule 7.1 and issued in the case of
an original deposit shall indicate that it is issued by the deposit-
ary institution in its capacity of international depositary author-
ity under the Treaty and shall contain at least the following indi-
cations:

(i} the name and address of the internatiocnal depositary
authority;

{ii) the name and address of the depositor;

(1ii) the date of receipt of the microorganism by the inter-
naticnal depositary authority;

(iv) the identification reference (number, symbols, etc.)
given by the depositor to the microorganism;

(vl the accession numbar given by the international deposi-
tary authority to the deposit;
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(Rule 7.3, continued]

(vi} [Same as in the Final Text: except that, in the Draft, the
words corresponding to * a reference to that fact." do not appear.]

7.4 Contents in the Case of the New Deposit

[Same as in the Final Text except item (iii}.1]

(iil} where Rule 6.2(11{) applies, the scilentific description
and/or precposed taxcnomic designaticon;

7.5 BReceipt in the Case of Transfer

The international depositary authority to which samples of micro-
organisms are transferred under Rule 5.1(a) (i) shall issue to the de-—
positor, in respect of each deposit in relation with which a sample
is transferred, a receipt containing at least:

(1) [Same as in the Final Text.]
(ii} fSame as in the Final Text.]

{111} [In the Final Text, there is no provision correspeonding
to Rule 7.5(ili) of the Draft.]

the most recent scientific descripticon and/or proposed
taxconomic designation, 1f any;

(iv) [Same as Rule 7.5(11i} of the Final Text.]
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[Rule 7,3, continued;

{vi) where the written statement referred to in Rule 6.1(a)
contains the scientific description and/or propeosed taxonomic
desiqnation of the microorganism, a reference to that fact,

7.4 Jontents 1n the Case of the New Deposit

Any receipt referred to in Rule 7.1 and issued in the case of
a4 new deposit effected under Article 4 shall be accompanied by a
copy of the receipt of the original deposit and a copy of the most
recent statement ¢oncerning the viability of the microorganism
originually deposited indicating that the microorganism is viable,
and shall at lcast contain:

{i} the indications referred to in Rule 7.3(i) to {v);
{ii) an indication of the relevant reason and, where

applicable, the relevant date as stated by the depositor in accord-
ance with Rule 6.2{(ii};

{iii} where Rule 6.2(iii) applies, a reference to the fact
that a scientific descrip<ion and/or a proposed taxonomic designa-
tion has/have been indicated hy the depositor;

{iv}l the accession number given to the original deposit.

/.5 Receipt i1n the Case of Transfer

Thc international depositary authority to which samples of
microorganisms are transferred under Rule 5.1{a) (i) shall issue to
the depositor, in respect of each deposit in relation with which a
sample is transferred, a receipt indicating that it is issued by the
depositary institution in its capacity of international depositary
authority under the Treaty and c¢ontaining at least:

{i} the indications referred to in Rule 7.3{i} to (v};

{ii} the name and address of the international depositary
authority from which the transfer was effected;

firi) the Aaccession number aqiven by the international deposi-
Lary autnsrity Iror which the transfer was effected,



68 TEXT OF THE DRAFT REGULATIONS

[Rule 7, continued!

"In the Draft, there is no provision corresponding to
Rule 7.6 of the Final Text.]

Rule 8

Later Indication or Amendment of the
Scientific Description and/or Proposed Taxonomic Designhation

8.1 Communication

[Same as in the Final Text.]

8.2 Attestation

[Same as in the Final Text, except that, in the Draft,
the words corresponding to "deliver tc him" read as follows:
"and without charging a fee, deliver to him."]
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[Rule 7. ~onvioansg,

Scientilic Deseription and/ozx
egignation

7.6 Communication of the
Proposed Taxonomic T

On request of any party entitled to receive a sample of the
deposited microorganism under Rules 11,1, 11.2 or 11.3, the inter-
national depositary authority shall communicate to such party the
scientific description and/or proposed tavonomic desidnation re-
ferred te in Pules 7.30vi} or 7.4 ([niih,

Rule &

Later Indicarion nr Amendment of the
Scientific Descriplion and/or Propocged Taxonomic Designaticon

8.1 Communication

fa} Where, in connection with the deposit of a micreoorganism,
the scientific description and/or taxonomic designation of the
microorganism was/were not indicated, the depositor may later indi-

cate or, where already indicated, mav arend such description and/or
designation,

(b} Any such later indication or amendment shall be made in a
written communicaticn, bearing the signature of the depositor,
addressed to the international depositary authority and containing:

fi) the name and address of the depositor;
tii} the accession number given by the said authority;

{(iii} the scientific description and/or proposed taxonomic
designation of the microorganism;

fiv} in the case o7 an amendment, the last preceding
scientific description and/or proposca taxonomic designation.

8.2 Attestation

The international depesitary suthority shall, on the reguest
of the depositor having made the communication referred to in
Rule £.1, deliver to him an attestation showing the data referred

to in Rule B.1(b) (i) to (iv] =and the date of reccipt of such
communication.
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Rulg 8

Sturage of Micreoorganisms

9.1 Duration nof tho Storage

[Same as inm the Final Text, ! I the Draft, the
word corresponding to "Irurnishing® reads as follows: "relcase. ')

9.2 Secrecy

As long as n. publication for the purposes of patent pro-
cedure has occurred, the fact that the deposit has been made shall,
subject to Rule 11.3, bce kept sccret Ly the internationzal depositary
authority, and such author.ty shall nut give any informaticon
concerning the deposit £ any wnerson, except with the written auvthori-
zation of the depositer |cr if the said information 1s requested by
an industrial property office of a Contracting Party.]*

Rule 10

Viability Test and Statement

10.1 Obligaticn to Test

[Same as in the Final Text except items (i) and (i1i) .1

(i) [Eame as in the Tinal Text, except that, in the Drafk,
the words "reterred to in Rule 6" do not appear.’

{ii) [Same as in the Final Text, except that, in the
Draft, the word corresponding to "reasonable" reads 2s follows:
"regular."]

10.2 Viability Statement

{a} Same as in the Final Text except items (1] and {iii).)

(i} to the depositor, promotly after the deposit or anv trans-
fer referred to in Rule 5.1;

* fThese words arc placed within sguare brackets becaunse it 15 not
obvious that thev are neaded: ag a matter of fact, industrial
property ~ffices can already, under Rule 11.1, receive much more
than the information referrcd b in Rule 9.2, namely a sample of
the deposited microoraanism, and can also obtain froem the person
applying for the patent any additional information they require.
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Rule 9

Storage of Micreocrganisms

9.1 Duraticon of the Storage

Any microorganism deposited with an internatioconal depositary
authority shall be stored by such authority, with all the care
necessary to keep it viable and uncontaminated, for a period of at
least five years after the most recent reguest for the furnishing
of a sample of the deposited microorganism was received by the said
authority and, in any case, for a period of at lcast 30 years after
the date of the deposit.

9.2 BSecrecy

No international depesitary authority shall give information
to anyone whether a microorganism has been deposited with it under
the Treaty. Furthermore, it shall not give any information to
anyone concerning any micrcorganism deposited with it under the
Treaty except to an authority, natural person cor legal entity
which is entitled to obtain a sample of the said microorganism
under Rule 1l and subject to the same conditions as provided in
that Rule,

Rule 10
Viability Test and Statement

10,1 Obligation To Test

The international depositary authority shall test the viability
of each microorganism deposited with it:

(1) promptly after any deposit referred to in Rule 6 or
any transfer referred to in Rule 5.,1;

(it} at reasonable intervals, depending on the kind of
microorganism and its possible storage conditions, or at any time,
if necessary for technical reasons;

(iii) at any time, on the request of the depecsitor.

10,2 Vviability Statement

fa) The international depositary autherity shall issue a
statement ceoncerning the viability of the deposited microorganism:

(i} to the depositor, promptly after any deposit referred
to in Rule 6 or any transfer referred to in Rule 5.1;

{ii} to the depositor, on his request, at any time after
the deposit or transfer:
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'Rule 10.2(a), continued]

(iii) {Same as in the Final Text, except that, in the Draft,
the words corresponding to "such furnishing of samples" read as
follows: "such release."}

{b) fRule 10.2{b) of the Final Text corresponds partly to
Rule 10.2(b}) and {e} of the Draft.!

The viability statement shall indicate whether or not
the micrcorganism is or is no longer viable.

{c) Same as in the Final Text.]

(d) fSame as in the Final Text.]

{e} The viability statement shall contain:

{1} the name and address of the international depositary
authiority issuing tt;

{1i) the name and address of the depositor;

(t1i) the date of the deposit of the microorganism and of the
transfer, 1f any;

(iv) the accession number given by the said authority;
(v} the date of the test to which it refers;
{vl} information on the conditions under which the
viability test has been performed, provided that the said information

has been requested by the party to which the viability statement is
issued and that the results of the test were negative.
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{Rule 10.2(a)., continued]

{(iii) to any industrial property office, other authority,
natural person or legal entity, other than the depositor, to whom
or to which samples of the deposited microorganism were furnished
in conformity with Rule 11, on his or its request, together with
or at any time after such furnishing of samples.

{b) The viability statement shall indicate whether the micro-
organism is or is no longer viable and shall contain:

(i} the name and address of the internaticnal depositary
authority issuing it;

(ii) the name and address of the depositor;

{1iii) the date of the deposit of the micreoorganism and of
the transfer, 1f any;

(iv} the accession number given by the said authority;
(v} the date of the test to which it refers;
(vi) informaticon on the conditions under which the viability
test has been performed, provided that the said information has been

requested by the party to which the viability statement is issued
and that the results of the test were negative,

{c) In the cases of paragraph (a)(ii) and {iii), the viability
statement shall refer to the most recent viability test.

(d) As to form, languages and signature, Rule 7.2 shall apply,
mutatis mutandis, to the viability statement.
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[Rule 10.2, continued]

(f) The issuance of the viability statement referred to in para-
graph {a) (i} shall be free of charge. &Any fee payable under
Rule 12.1l{a}({ii) in respect of any other wviability statement shall
be chargeable to the party requesting the statement and shall be
paid before or at the time of making the reguest, provided that,
where the request is made by an industrial property office of a
Contracting Party, the fee shall be chargeahle to the depositor.

Ruje 11

Release of Samples

11.1 Release to Interested Industrial Property Offices

Any international depositary authcrity shall release a sample
of any deposited microorganism to the industrial property office
of any Contracting Party, upon the request of the latter, provided
that the request shall be accompanied by a declaration to the effect
that:

(i) an application referring to the deposit of that micro-
organism has been filed with that office for the grant of a patent
and that the subject matter of that application is an invention
which invelves the use of the said microorganism;

{ii) such application is pending before that office or has
led to the grant of a patent;

{iii} the sample is needed for the purposes cf patent
procedure before a competent body of the said Contracting Party;

{(iv) the said competent body will use the sample and any
information accompanying or resulting from it only for the
purposes of its patent procedure.

11.2 Release to or with the Autherization of the Depositor

Any international depositary authority shall release a sample
of any deposited micrecorganism:

{1} to the depositor, on his reguest,

{ii} to any authorithy, natural person or legal entity
{hereinafter referred to as "the authorized party"), on the
request of such party, provided that the reguest is accompanied
by a declaration bearing the signature of the depositor and
authorizing the requested release.

11.3 Release to Parties Legally Entitled

{a} Any international depositary authority shall release a
sample of any deposited microorganism to any authority, natural
person or legal entity (hereinafter referred to as "the certified
party"), on the request of such party, provided that the reguest
is acccupanied by a declaration bearing the signature cf the
industrial property office of a Contracting Party and certifying
that:
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(e} In the case of paragraph (a) ({1} or where the request is
made by an industrial property office, the issuance of the viability
statement shall be free of charge. Any fee payable under Rule
12.1{a} {114} in respect of any other viability statement shall be
chargeable to the party requesting the statement and shall be paid
before or at the time of making the request,

Rule 11

Furnishing of Samples

11.1 Furnighing of Samples to Interested Industrial Property
Offices

Any internaticonal depositary authority shall furnish a
sample of any deposited microorganism to the industrial property
office of any Contracting State or of any intergovernmental indus~
trial property organization, on the reguest of such office,
provided that the request shall be accompanied by a declaration
to the effect that:

{i} an application referring to the deposit of that micro-
organism has been filed with that cffice for the grant of a
patent and that the subject matter of that application involves
the said microorganism or the use thereof;

{i1} such application is pending before that cffice or has
led to the grant of a patent;

{i1i} the sample is needed for the purposes of a patent
procedure having effect in the said Contracting State or in
the saild organization or its member States;

{iv} the said sample and any information accompanying or
regulting from it wiil be used only for the purposes of the
said patent procedure.

11.2 Furnishing of Samples to or with the Authorization of the

Depositor

Any international depositary authority shall furnish a
sample ¢of any deposited microorganism:

(1} to the depositor, on his regquest:

(i1} to any authority, natural person or legal entity
(hereinafter referred to as "the authorized party"), on the
request of such party, provided that the request is accompanied
by a declaration of the depositor authorizing the reguested
furnishing of a sample.

11.3 Furnishing of Samples to Parties Legally Entitled

fa) Any international depositary authority shall furnish
a sample of any deposited microarganism to any authority, natural
person or legal entity thereinafter referred to as “the certified
party"), on the regquest of such party, provided that the request
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‘Rule 1ll.3(a}, continucd]

{i} an application roferring to the deposit of that
microorganism has been filed with that office for the grant of a
patent and that the subject matter of that applicaticon is an
invention whick involves the use of the said microorganism;

{ir) publication fur the purposes of patent procedure
has been effected by that office;

{iii} the certified party has a2 right to a sample of
the microorganism under the law governing patent procedure before
that office and, where the sajid law makes the said right dependent
on the fulfillment of certain conditions, that that office is
satisfied that such conditions have actually been fulfilled.

[{b) Paragraph (a) shall apply with the exception of item (ii)
thereof where the fellowing conditions are £fulfilled and where the
industrial property office certifies, in the declaration referred
to in paragraph (s)., that they are fulfilled:

(i} the need exists, for the purposes of a patent
procedure pending befor= that cffice, to establish the pricrity
of the invention;

(i1} such need exists for the certified party;
{iii) such need exists prior to the publication, in that

patent procedure, of the patont application or patent which refers
to the dewosited microorganism.]*

* paragraph (b) is placed within square brackets since it may not
be necessary, in view of the fact that, in the case intended to be
covered by that provision, the release of a sample ccould be
obtained under Rule t1.2.



FINAL TEXT OF THE REGULATIONS

[Rule 11.3(a), continued]

is made on a form whose contents arc fixed by the Assembly and
that on the said form the industrial property office certifies:

(i} that an application referring to the deposit of
that microorganism has been filed with that office for the grant
of a patent and that the subject matter of that application
involves the said microorganism or the use thereof;

(ii}) that, except where the second phrase of {iii} applies,
publication for the purposes of patent procedurc has been effected
by that office;

(iii) either that the certified party hss a right toc a
sample of the microorganism under the law governing patent pro-
cedure before that office and, where the said law makes the said
right dependent on the fulfillment of certain conditions, that
that olfice is satisfied that such conditions have actually been
fulfilled or that the cecrtified party has affixed his signature
on a form beéfore that office and that, as a consequence of the
signature of the said form, the conditions for furnishing a sample
to the certified party are deemed to be fulfilled 1n accordance
with the law governing patent procedure before that office:
where the certified party has the said right under the said law
prior to publication for the purposes of patent pracedure by the
said office and such publication has not yat been effected, the
certification shall expressly state so and shall indicate, by
citing it in the customary manner, the applicable provision of
the said law, including any court decision.

(b) In respect of patents granted and published by any
industrial property office, such office may from time to time
communicate to any internaticnal depositary authority lists of
the accession numbers given by that authority to the deposits of
the microorganisms referred to in the said patents. The inter-
national depositary authority shall, on the reguest of any
authority, natural person or legal entity f{hereinafter referred
to as "the requesting party"), furnish to it a sample of any
microorganism where the accession number has been so communicated.
Iin respect of deposited microorganisms whose accession numbers
have been so communicated, the said office shall not be reguired
to provide the certification referred to in Rule 11.3(a}.
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[Rule 11.3, continued]

{c) [In the Final Text, there is nc provision cerresponding
to Rule 11.3{(c).]

The industrial property of{ice of anv Contracting Party
may declare, through a2 notificaticon addressed to the Director
General, that, for the nurposes ol 1ts patent procedure, para-
graph[s] {a) fand (b)]* shall noct apply arnd, in such a case:

{i} the said cffice shall, for each patent application
referring to bkhe deposit cf a microorganisrm, commuonicace ro the
international depositary authority with wnich the deposit has
been made the date on which the deposited microorganism becomes
available for release to any third party regquesting a sample there-
of (hereinafter referred to as "the reguesting party"] under the
law governing patent procedure before the said office; such date
may not precede the date of publication by the said office for the
purposes of patent procedure; the said cvifice shall also com-
municate, where applicable, the conditions which any reguesting
party must fulfill; the cormunication shall be made by trans-
mitting to the international depositary authority a form, te
which the signature of any reguesting party shall be affixed be-
fore the release is effected;

(ii) any international depositary authority which has
received the communication referred to in (i) shall release a
sample of the deposited microorganism, on  or after tne date indi-
cated in the communication, to any reguesting party having affixed
his signature to the form referred to in (i).

{d) [In the Final Text, there is no provision corresponding
to Rule 11.3(d) of the Draft.]

The declaration referred to in paragraph (c) may be with-
drawn at any time kthrough a notification addressed to the Director
General.

{e) [In the Final 7Text, therc is no provision corresponding
to Rule 11.3{c) of the Draft.]

The declaration referred to in paragraph (c) and any with-
drawal referred to in paragrapih (d] shall be published in the
Gazette.

11.4 Common Rules

{a) Any request madec under Rules 11.1, 11.2 or 11.3, any
declaration referred to in Rules 11.1, 11.2 or 1l.3{a} and any form
refarred to in Rule 11.3(ct{i) sifall be established at least in
English or in French, shall bhe inp wWwriting, snall bear a signature,
ghall be dated and shall contain the following indications:

{1} thie name and address of the industrial property

off{ice making the request, of the authorized party, of the certified
party or of the reguesting party, as the case mnay Le;

{il) the accession number given to the deposit;

{iii} in the case ©f Rule 11.1, the date and number of the
application or patent referring to the deposik;
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11.4 Common Rules

{a) Any reguest, declaration, certification or communication
referred to in Rules 11.1, 11.2 and 11.3 shall be

{i} in English, French, Russian or Spanish where it is
addressed to an international depositary authority whose official
language is or whose cfficial languages include English, French,
Russian or Spanish, respectively, provided that, where it must be
in Russian or Spanish, it may be instead filed in English or
French and, if it is so filed, the International Bureau shall, on
the request of the interested party referred to in the said Rules
or the international depositary authority, establish, promptly
and free of charge, a certified translation into Russian or Spanish;

{ii} in all other cases, it shall be in English or French;,
provided that it may be, instead, in the official language or one
of the cfficial languages of the international depositary authority.
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[Rule 11.4(a), continued]

{iv) in the case of Rule 11.3, the indicaticns referred to
in (iii} and the name and address of the industrial property
office which has made the declaration referred to in Rule 11.3{a!}
or the communication referred to in Rule 11.3{c)({i}.

(b} Notwithstanding paragraph (a), any internaticnal depositary
authority may agree with any industrial property office that the
requast and the declaration referred to in Rule 11.1 shall or may
be in a given language other than English or French.

{c) The container in which the released sample is placed shall
be marked by the international depositary authority with the
accession number given to the deposit.

{(d) The international depositary authority having effected the
release of the sample shall promptly notify the depositor in writing
of that fact, as well as of the date on which the release was
effected, and of the name and address of the industrial property
office, of the authorized party, of the certified party or of the
regquesting party, to whom or to which the sample was released. The
said notification shall be accompanied by a copy of the pertinent
request, of any declarations submitted under Rules 11.1, 11.2 or
11.3({a) in connection with the said reguest, and of any forms bear-
ing the signature of the requesting party in accordance with
Rule 11.23(c).
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[Rule 11.4, continued]

(b} Notwithstanding paragraph {a), where thc reguest referred
to in Rule 11.1 is made by an industrial property office whose
official language is Russian or Spanish, the said request may be
in Russian or Spanish, respectively, and thc International Bureau
shall establish, premptly and free of charge, a certified trans-
lation into English or FPrench, on the reguest of that office.

{c) Any request, declaration, certification or communication
referred to in Rules 11.1, 11.2 and 11.3 shall be in writing,
shall bear a signature and shall be dated.

{d) Any reguest, declaration or certification referred to
in Rules 11.1, 11.2 and 1l1.3(a) shall contain the following
indications:

{i} the name and address of the industrial property
office making the reguest, of the authorized party or of the
certified party, as the case may be;

fii) the accession number given to the deposit;

(iii) in the case of Rule 11.1, the date and number of the
application or patent referring to the deposit;

{iv) in the casec of Rule 11.3(a}, the indications
referred to in (iiil) and the name and address of the industrial
property office which has made the certification referred to in
the said Rule.

{e} Any request referred to in Rule 11.3(b] shall contain
the following indications:

{i} the name and address of the regquesting party;

{ii} +the accession number given to the deposit.

{f} The container in which the sampie furnished is placed
shall be marked by the intecrnational depositary authority with
the accession number given to the deposit and shall be accompanied
by a copy of the receipt referred to in Rule 7.

{g) The international depositary authority having furnished
a sample to any interested pavrty other than the depositor shall
promptly notify the depositor in writing of that fact, as well
as of the date on which the said sample was furnished and of the
name and address of the industrial property office, of the
authorized party, of the certified party or of the reguesting
party, to whom or to which the sample was furnished. The said
notificaticn shall be accompanied by a copy of the pertinent
request, of any declaraticons submitted under Rules 11.1 or 11.2(ii}
in connecticn with the said request, and of any forms or requests

bearing the signature of the reguesting party in accordance with
Rule 11.3.
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(e) The release of samples referred to in Rule 11.1 shall
be free of charge. Where the release of samples is made under
Rule 11.2 or 11.3, any fee payable under Rule 12.1{a){iil) shall
be chargeable to the depositcr, to the authorized party, to the
certified party or to the requesting party, as the case may be,
and shall be paid before or at the time of making the reguest
for release.

Hule 12

Fees

12.1 Kinds and Amounts

(a} Any internaticnal depositary authority may, with respect
to the procedure under the Treaty and these Regulations, charge a
fee:

(1) for storage;

[In the Draft, there is no provision carresponding to
Rule 12.1(a) {ii} of the Final Text.]

{11) subject toc Rule 10.2(f), first sentence, for the issu-
ance of viabllity statements;

{iil) subject to Rule ll.4{e), first sentence, for the re-
lease of samples.

(b} [Same as in the Pinal Text.]
{c} The amount of any fee shall not vary on account of the
nationality or residence of the depositor or of any authority,

natural person or legal entlty requesting the issuance of a viabil-
1ty statement or release of samples.

12.2 Change 1n the Amcunts

{a) Any change in the amount of the fees charged by any inter-
national depositary authority shall be notified to the Director
General by the Contracting State which, under Article 7(1l), made the
declaration of guarantee in respect of that authority. The notifi-
cation may, subject to paragraph (c), contain an indication of the
date from which the new fees will apply,

{b}) The Director General shall promptly notify all Contracting
Parties of any notification received under paragraph {a) and of its
effective date under paragraph (c). He shall promptly publish the
said notiftcation and date in the Gazette.

{c} Any new fees shall apply as of the date indicated under
paragraph (a), provided that, where the change consists of an in-
crease in the amounts of the fees or where no date is so indicated,
the new fees shall apply as from the thirtieth day following the
publication of the change in the Gazette.
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[Rule 11.4, continued]

{h) The furnishing of samples referred to in Rule 1ll.1 shall
be free of charge. Where the furnishing of samples is made under
Rule 11.2 or 11.3, any fee payable under Rule 12.1(a}({iv} shall
be chargeable to the depositor, to the authorized party, te the
certified party or to the requesting party, as the case may be,
and shall be paid before or at the time of making the said request.

Rule 12

Fees

12.1 Kinds and Amounts

fa) Any international depositary authcrity may, with respect
to the procedure under the Treaty and these Regulaticons, charge a
fee:

{1} for storage;
{1iiy for the attestation referred to in Rule B8.2;
{iii) subject to Rule 10.2{e), first sentence, for the
issuance of viability statements;
{iv) subject to Rule 11.4(h}, first sentence, for the
furnishing of samples.
(b} The fee for storage shall be for the whole duration
of the storage of the microorganism as provided in Rule 9.1.
{c) The amount of any fee shall not vary on account of the
naticnality or residence of the depositor or on account of the
nationality or residence of the authority, natural person or legal

entity requesting the issuance of a wviability statement or furnishing
of samples.

12.2 Change in the Amounts

] {al Any change in the amount of the fees charged by any
international depositary authority shall be notified to the
pirector General by the Contracting State or intergovernmental
industrial property organization which made the declaratien
referred to in Article 7(l1) in respect of that authority. The
notification may, subject to paragraph (c¢), contain an indication
of the date from which the new fees will apply.

(b} The Director General shall promptly notify all Con-
?rac;ing States and intergovernmental industrial property organ-—
lzaticons of any notification received under paragraph (a) and of
its effective date under paragraph (c}; the notification of the
Director General and the notification received by him shall be
promptly published by the International Bureau.

{c} Any new fees shall apply as of the date indicated under
paragraph (a), provided that, where the change consists of an
increase in the amounts of the fees or where no date is so indi-
cated, the new fees shall apply as from the thirtieth day following
the publication of the change by the International Bureau.
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Rule 13

The Gazette

13.1 Frequency of Issue and Contents; Languages

(a) 1Issues of the Gazette shall he published at least once
every six months., The Director General may publish an extra-
ordinary issue of the CGazette whenever informaticon on international
depositary authorities requires urgent divulgation.

{b} Each issue shall contain an up-to-date list of the inter-
naticnal depositary authorities, indicating in respect of each such
authority the kinds of microorganisms that may be deposited with it
and the amount of the fees charged by it.

{c} Full information on the following facts shall be published
in the Gazette once, in the first issue published after the occur-
rence of the fact:

(i} acgquisition, termination and limitation of the status
of international depositary authority, and the measures taken in
connection with such termination and limitation;

{ii} discontinuance of the functions of international
depositary authorities, refusal to accept certain kinds of micro-
organisms, and the measures taken in connection with such dis-
continuance and refusal;

{iii) changes in the fees charged by the international de-
positary authorities;

{iv) declarations referred to in Rule 11.3(c) and any with=-
drawals thereof.

{d} The Gazette shall be published in English and French.

13.2 Price

The subscription price and the price of any individual issue
of the Gazette shall be fixed by the Director General.
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Rule 12

Publication by the Inkerndational Bureau

13.1 Form of Publication

Any publication by the International Hurecau referred to in
the Treaty or these Regulations shall Le maule in the monthly
periodical of the International Burcav referred too in the Paris
Convention for the Protection oif I[ndustrial Property.

13.2 Contents

fa) At least in the first issuc of each year of the said
periodical, an up-to-date list of the international depositary
authorities shall be published, indicating in respect of ecach
such authority the kinds of micrcocorganisms that may be deposited
with it and the amount of the fees charged by it,

(b} Full information or anv of the following facts shall be
published once, in the first issue of the said periodical published
after the occurrence of the fact:

(i} any acguisitior, termination or limitation of the
status of international depesitary authority, and the measures
taken in connection with that terminaticn or limitation;

{ii) any extensian referred to in Rule 3,3;

{1i1) any discontinuance uf the functicns of an internaticnal
depositary authority, any refusal to accept certain kinds of micro-
organisms, and the measures taken in connection with such discon-
tinuance or refusal;

{iv) any change in the fees charged by an international
depositary autheority;

{v] any requirements communicated in accordance with
Rule 6.3(L) and any amendments thereo?.
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Rule 14

Expenses of Delegations

14.1 Coverage of Expenses

[Same as in the Final Text.]

Rule 15

Absence of Quoruwn in the Assembly

15.1 Voting by Correspondence

[Same as in the Final Text, except that, in the Drafk,
corresponding to "States" reads as follows: “Parties” and the
reference is Article 9(5) (b} rather than Arkticle 10(5) (k) .]

the word
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Rule 14

Expenses of Delegations

14.1 Coverage of Expenses

The expenses of each delegation participating in any session

of the Assembly and in any committee, working group or other
meeting dealing with matters of concern to the Unicn shall be
borne by the State or organization which has appointed it.

Rule 15

Absence of Quorum in the Assembly

15.1 Voting by Correspondence

{a) In the case provided for in Article 10(5} (b)), the
Director General shall communicate any decision of the Assembly
{other than decisions relating to the Assembly's own procedure)
to the Contracting States which were not represented when the
decision was made and shall invite them to express in writing
their vote or abstention within a pericd of three months from
the date of the communication.

(b} If, at the expiration of the said periocd, the number
of Contracting S5tates having thus expressed their vote or
abstention attains the number of Contracting States which was
lacking for attaining the quorum when the decision was made,
that decision shall take effect provided that at the same time
the reguired majority still obtains.
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RESOLDTION

adopted by the Budapest Diplomatic Conference on April 28, 1977

The Budapest Diplomatic Conference for the Conclusion of a
Treaty on the International Recognition of the Deposit of Micro-
organisme for the Purpeses of Patent Procedure held in 1977,

Invites the Executive Committee of the Paris Union for the
Protection of Industrial Property to set up an Interim Advisory
Committee, consisting of the States which have signed the Budapest
Treaty and/or participated in the Budapest Diplomatic Conference,
for preparing the entry inte force of that Treaty, including the
preparations necessary for the first session of the 2ssembly created

by that Treaty,

Recommends that the interested intergovernmental and non-
governmental organizations be invited as observers to the sessilons

of the Interim Advisory Committee.
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FINAL ACT
of the
BUDAPEST DIPLOMATIC CONFERENCE
FOR THE CONCLUSION OF A TREATY ON THE
INTERNATIONAL RECOGNITION QF THE DEPOSIT OF MICROORGANISMS
FOR THE PURPOSES OF PATENT PROCEDURE

In accordance with the decision of the Assembly o©of the
International ({Paris) Union for the Protection of Industrial
Property in September/October 1976, following preparations by
member States of the Paris Unicon and by the international Bureau
of the World Intellectual Property Urganization, and on the
invitaticn of the Government of the Hungarian Pcople's Republic,
the Budapest Diplomatic Conference for the Conclusion of a
Treaty on the International Recogniticn of the Deposit of
Microoruanisms for the Purposes cf Patent Procedure was held

from April 14 to 28, 1977,

The Budapest Diplomatic Conference adopted the Budapest
Treaty on the International Recognition of the Deposit of

Microorganisms for the Purposes of Patent Procedure.

The said Treaty was opened for signature at Budapest on

April 28, 1%77.

IN WITNESS WHEREOF, the undersigned, being Delegates of the
States members of the International (Paris) Unien for the
Protection of Industrial Property participating in the Budapest
Diplomatic Conference, have signed this Final Act.

DONE at Budapest, this twenty-eighth Jav ¢f April, -ne taousand
nine hundred and seventy-seven in the English and French
languages.

AUSTRALIA (G, Henshilwood); AUSTRIA (0. Leberl); BULGARIA {Ivan Ivanov);
CZECHOSLOVAKIA {(Z. Cirman): DENMARK (K. Skjédt); FINLAND (Erkki Tuuli);
FRANCE (G. Vianés}; GERMAN DEMOCRATIC REPUBLIC (F. Jonkischl;

GERMANY (FEDERAL REPUBLIC OF} (Hermann Kersiing, Dr. Manfred Deiters);
HUNGARY (E. Tasnadi}; ITALY (Italo Papini); JAPAN {(H. Iwata)l:;

NETHERLANDS {J, Wolfswinkel}; MNORWAY (L. Nordstrand); POLAND {R. Farfal};
ROMANTIA (V. Bolojan): SOVIET UNION (L. Komarov); SPAIN {Salvador Garcia
Pruneda y Ledesma, Antonio Villalpando Martincz); SWEDEN (L. Jonson);
SWITZERLAND {(J.-L. Comte); UNITED KINGDOM (Ivur Davis, Anthony J. Weeds):
UNITED STATES OF AMERICA (Harvey J. Winter, Stanley D. Schlosser).
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LIST OF THE CONFERENCE DOCUMENTS "DMQ/DC"

{DMG/DC/1.Rev.

to DMO/DC/54})

Document
Number

Submitted by

Subject

1.Rev.

10.

11,

The Director General of
WIPC

The Director General of
WIPO

The International Bureau
aof WIPO

The Internaticnal Bureau
of WIPO

United Kingdom

France

Japan

United States of America

United States of America

Soviet Union

Romania

Draft Agenda
Draft Rules of Procedure

praft Treaty on the Internaticnal
Recognition of the Deposit of
Microorganisms for the Purposes of
Patent Procedure

Draft Regulations under the Treaty
on the International Recognition of
the Deposit of Microorganisms for
the Purposes of Patent Procedure

Cbservations and mrowmosals concerning
the Draft Treaty and the Draft Regu-
lations {Articles: 3; 4(1)}, (d) and
fed; 6(1), €(2){ii) and 6(3}); 7{1){a},
7(2}(a} and (b); B{l}ta}, B{(2)(a)}

and (b); Rules: 2.2; 2.1(b)(1i},
{(iii}) and {(iv); 3.2 3.3; 4.1(f);
4.2(b){iii) and {ec); 5.1lia)(iii) and
{cy:; 5.2; 9.1; 11.3{a){iii) and (b};:
11.4(a) (i) and {iv}), 11l.4{d) and {e);
12.1; 12.2{a); 12.1(c}{iv))

Observations and proposals concerning
the Draft Treaty and the Draft
Regulations (Articles: 1; 2(1), {ii}
and (ix}); 3 5: 6(1ly(i), (ii) and
(iii), e{2){vii); 7{(l){a), 7{2){a) and
{by; B(2)f{a} and {b); Rules: 3.3;
¢.2 (Title}; 11.3(b) to {(e}); 11.4}

QObservations and proposals concerning
the Draft Treaty (Articles: 4 to
9 and 18)

Proposal concerning the Draft Treaty
{Article 3)

Proposal concerning the Draft Treaty
{Article 5}

Proposals concerning the Draft Treaty
{Articles: 1; 2{i); 3{3) and 17(1))

Proposals concerning the Draft Treaty
{Artiecles: 1; 2{i), f{ix), (x} and
{xi}; 4(1) and (2}); 5; 6(1},
6(2)(vii})
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Document

Number Submitted by Subject

12. Federal Republic of Proposals concerning the Draft
Germany Treaty and the Draft Regqulations
{Articless: 3{(l) and 4(1){(c);
Rule 10.2) and proposal for a
statement in the Records of the
Diplomatic Conference

13. France Propesal for a resolution concem-
ing restricticons on the export and
import of certain kinds of micro-
organisms

14, The Main Committee Texts emerging from the discussion
of the Main Committee (Article 3
and passage for the Records of the
Diplematic Conference)

15. Japan Observations and proposals concern-—
ing the Draft Requlations {Rules:
5.1{e); 9; 10.2(f); 11.3(b)}

16. The Secretariat of the Observations and proposals concern-
Conference ing the Draft Treaty. Provisions

concerning intergovernmental orga-
nizations prepared by the Secretariat
of the Conference at the request of
the Chairman of the Main Committee.
(New Article Bbis; replacing of
"Contracting Party(ies)" by
"Contracting State(s)"; Articles: 1;
2{v) and (vii}; 6(1l); 7(1l}(a) and
{2y (b); 8B(l)f{a) and (b}, 8{(2)(a):
9(1){b}bis and 9(1){c); 9{2){a)(vi))

17. The Plenary of the Budapest Rules of Procedure. Text adopted by
Diplomatic Conference the Budapest Diplomatic Conference

18. Sweden Proposals concerning the Draft
Regulations (Rules: 10.1{i); 10.2
{a) (i), (b) and {(e); 1l1l.1l(ii))

is9. Switzerland Proposals concerning the Draft
Regulations (Rules: 11.3(a){ii)and (iii),
(b)Y, {c), (d} and (e)}

20. Federal Republic of Germany Observations and proposals concerning
the Draft Treaty (Article 17.1)--

Languages of the Treaty)

21. Federal Republic of Germany Proposals concerning the Draft
Regulations (Rules: 11.1(i), 11l.3(a) (i},
{(c)(iy; 1l.4(c))

22, Czechoslovakia Observations and proposals concerning
the Draft Regulations (Rules: 6.1;
7.3{1i}); 11; 13

23. The Secretariat of the Proposals concerning the Draft Treaty.
Conference amendments to Article 4 prepared by the

Secretariat of the Conference at the
request of the Chairman of the Main
Committee {paragraph (1} ({a}, (b) (i}, (e))

24. Remania Propesals concerning the Draft
Regulations (Rules: 6.1(b); 7.3{vi};
8.1(a); 1l.3(c)bis)
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Document
Number

Submitted by

Subiject

25.

26.

27.

2B.

29,

30.

31.

32.

33.

34,

a5,

36.

37.

38,

Japan

United States of America

Italy

Hungary

Soviet Union

The Credentials Committee

The Secretariat of the
Conference

The Secretariat of the
Conference

United States of America

Federal Republic of Germany

The Secretariat of the
Conference

Federal Republic of Germany

The Secretariat of the
Conference

The Chairman of the Main
Committec

Obscrvatians and proposals concerning
the Draft Regulations (Rule 6.1)

Propecsals concerning the Draft
Regulations (Rules: 5.1(c};
6.2{ay{xriil; 9.1; 10.2{e){vi);
11.3(c); 11.4(d}; 12.1(a))

Observations and proposals concerning
the Draft Regulations (Rules: &.1(b);

6.2(ay{iiiy; 7.3{(vi); 8.1l{a}) and (b))

Propeosals concerning the Draft
Regulations (Rule 11.4{a) and (d}}

Proposals concerning the draft
Regulations (Rules: 6.1{iii}; 7.2(b);
11.4¢a);

Repart (Prepared hy the Secretariat
of the Conference)

Proposals concerning the Draft Treaty
{hArticles 11 and 17). Text correspon-
ding to the so-called Third Soclution
prepared by the Secretariat of the
Conference on the basis of the
discussions of the Main Committee

Fropesals concerning the Draft Treaty
and the Draft Regulations. Provisions
ceoncerning intergovernmental orga-
nizations prepared by the Secretariat
of the Conference at the reguest of the
Chairman of the Main Committee {Sup-
plement to document DMO/DC/16}
{(Replacing of "Contracting Party(ies}"
by "Contracting State(s)"; Articles:
12{3Y(cy: 14{1) and (2); 15{1) and {2)};
18(2) and (4Y; 19; Rules: 3.1; 3.2;
3.3 4.1teyy d4.2(b)(iidiy, 4.2(d);
5,1{a) and {(b): 5.2(a} and (b); 9.2;
10.2¢fy; 11.1; 11.3(a) and (c);
12.2{a}) and (b))}

Preoosal concerning the Draft
Regulations (Rule 10.1{ii)}

Proposal concerning the Draft Requla-
tions (Rule 11.2{(ii)}}

Text of Article 17 resulting from the
discussion of the Main Committee
{on the merning of April 20, 1977)

Proposal concerning the Draft
Rogulations {New Rule 11.3{a)bis)

Proposal concerning the Draft
Regulations (Rule 11.3({a)-—Redraft
preparsd by the Secretariat of the
Cenference at the reguest of the
Chairman of the Main Committers)

Draft Resolution
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Document
Number

Submitted by

Subject

39,

40.

41.

42,

43.

44 .

45,

16,

17,

48.

49.

50,

51.

The Secretariat of the
Conference

United States of America

The Secretariat of the
Conference

The Secretariat of the
Conference

The Drafting Committee

The Drafting Committee

The Secretariat of the
Conference

The Secretariat of the
Conference

The Main Committee

The Main Committee

The Main Committee

The Main Committee

The Credentials Committee

Proposal concerning the Draft
Regulations (Rule é.3--Draft
prepared by Lthe Sccretariat of the
Conference at the reguaest cf the
Chairran of che Main Committee)

Prooosal concerning the Draft
Regulations (Rule 11.3(b))

FProwosal concerning the Draft
Regulations {(Rule 1l.3(bh)--Re~
draft preparecd by the Secretariat
of the Conference at the reguest
of the Chairman of the Main
Committes]

Prowasals concerning the Dralt
Regulations (Rule %.:~--kedraft
prepzared bv the Secretariat of the
Conference at the reguest of the
Charrman of the Main Committee)

braft Treaty (Articles 1 to 20)
subrmitted to the Main Committee

Draft Regulations (Rules 1 to 15)
submitted to the Main Committee

Proposed changes in documents
DMO/DC/43 and DMO/DC/44 (Note by
the Sceretlariat of the Conference,
approved by the Chailrman of the
Main Committee and the Chairman
of the Drafting Committee--~
Articles: 2{vii) and {ix):
3{ly{a) and {b); 442); 8(l)f{a);
Rule 11.1{iii) and {iw)?

Draft Statements to be included in

the Records of the Budapest Diplomatic
Confecrence (Texts prepared by the
Secretariat of the Conference on the
request of the Chairman of the Main
Committee)

Prafe Treaty (Articles 1 to 20)
{gsubmitted for adoption by the Plenary
of :the Budapest Diplomatic Conference}

Draft Regulations (Rules 1 to 15)
{submitted for adoption by the
Tlenary of the Budapest Diplomatic
Conference)

braft Statements to be included in
the Reccrds of the Budapest
Diplomatic Conference (submitted for
approval by the Plenarv of the
dudanest Diplomatic Conference)

Draft Resolution (zubmitted for
adopotion by the Plenary of the
Budapest Diplomatic Conferencel

Additional Report {prepared by the
Secretariat of the Conference}



CONFERENCE DOCUMENTS 103

D;’E&ngt Submitted by Subject
52. he Plenary of the Budapest Fin:l Act adopted by the Dlenary
Diplomatic Conference of tue Budapest Diplomatic Confer-
enoce on April 27, 1977
53. The Secretariat of the Memorandum by the Secretariat of
Conference the Conferen-e. Texts adopted or
approved by the Plenary of the
Budapest Dipl!omatic Confererce
54. The Secretariatr of the Siynatures. Memorandum by the

Conference Seccretariat of the Conference
{Budapest Treaty; Final Act)
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TEXT OF THE CORTERENCE LA HMENTS "DMO/DC"
{DMO/DC/1.Rev, t- OM7.DC 340

DMO/DC/1.Rev, April 14, 1977 (Original:

THE DIRECTOR GENERAL OF WIPQO

Draft Agenda

1. Opening of the Conference bv the Dircctaor Sencral of WIPQ
2. Adoption of the Rules oI Procedure (see decumcent DMO/DC/2)
3. Elcction of the President of the Conference
3. Adoption of the Agenda (see the present .Jocument)
5. Election:

{1} c¢f the Vice-Presidents of =he onfervncc

fiiy of the Cnairman ang Vice~Chairmen i the Main
Committes

f11i) of thc membeors of the Credentizls Cormmittee
{iv) of the members of the Drafting Co~mittew
6. Consideration of the first reporc of the Credentials

Committee

7. Consideration of the draft Treaty and Regulutions on the
basis of documents DMO/DC/32 and 4 and any propesed amendments
{(This item will be dealt with by the Main Committoeg)

a. Consideration of the second report of the Credentials
Committee
9. Consideration and adeoption of the texts submitted by the

Main Committec

10. vlesing of the Conference by its President {The signing
ceremony will take place immediately after the closing
of the Confercnce)

English)
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DMO/DC /2
THE DIRECTOR

Oectober 14, 1976 (Original:

GENERAL OF WIPO

Draft Rules of Procedure

Cnapter I:

Rule
Fule
Rule

1:
2:
3:

Chapter II:

Rule
Rule
Rule
Rule
Rule
Rule
Ruie

4z
S:
63

Chapter III:

Rule
Rule
Rule
Rule
Rule

11:
12:
13:
14:
15:

Chapter IV:

Rule
Rule
Fule
Rule

1l6:
17:
18:
19:

Chapter V:

Rule

20:

Chapter VI:

Rule
Rule
Rule
Rule
Rule
Rula
Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule

21:
22:
23:
24:
25:
26:
27:
28:
29:
30:
31:
32:
33:
34z

Contents

Objective, Composition and Bodies

Objective
Composition
Bodies

Representation

Representation of Governments
Representation of Observer Organizations
Credentials and Full Powers

Letters of Appointment

Presentation of Credentials, ctc.
Examination of Credentials, etc.
Provisional Farticipation

Committees and Working Groups

Credentials Committee
Main Committee
Drafting Committee
Working Groups
Steering Committee

OFficers

Officers

Adcting Fresident or Acting Chairman
Replacement of President or Chairman
Presiding Officer Not Entitled To Vote

Secretariat

Secretariat

Conduct of Busine=ss

Quorum

General Powers of the Presiding Officer
Speeches

Precedence

Points of Order

Time Limit on Speeches

Closing of List of Speakers

Adjournment of Debate

Closure of Debate

Suspension or Adjournment of the Mceting
Order of Procedural Motions

Basic Proposals and Proposals for Amendments

English)

Withdrawal of Procedural Motions and Proposals for Amendmenis

Reconsideration »f Mattiers Deci berd
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Chapter VII: Voting

Rule 35: Voting Rights
Rule 36: Required Majorities

Rule 37: Mecaning of the Expressiot "I'r-xen'. md Vorins
Rule 38: Rermnirenent of Secondineg i Mirth w1 of Vnting
Qule 3¢: Condpcdt urine Vooing

gule 40t cavial o 7 Dr0Drsals

Rule Vitina on Proposals for Arcndments

41
Rule 42: VYoting on Proposals orn tne 5.me guestion
Rule 43 Elections on the Basis of Propusals Made by the President
of the Conference
Rule 44: Eqgually Divided Votes
Chapter VIIT: Languaues and Minutes
Rule 45: Languages of QOral Interventions
Rule 46: Verpbatim and Summary Minutces
RBule 47: Ldnguuades of Documents and Minutes
Chapter IX: Open uanag Clrsed Meetings
Rule 48: Meetings of the Plenary and nf the HMain Committee
Rule 49: {loelinos of Pther =ofies

Chapter X: Observers

Rule 50: Duservers

Chapter XI: Amendmreonts to the Rules of Procedure

Rule 51: aAmendments to the Rules »f Procedure

Chapter XII: Final Act

Rule 52: Finat hct
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CHAPTER I: OBJECTIVE, COMPOSITION AND BODIES

Rule 1: Objective

The objective of the Budapest Diplomatic Conference for the Conclusion of a
Treaty on the International Recognition of the Deposit of Microorganisms for the
Purposes of Patent Procedure, 1977 (hereinafter referred to as "the Conference"),
is to negotiate and conclude on the basis of the drafts contained in documents
DMO/DC/3 and 4 a Treaty on the International Recoqnition of the Deposit of Micro-
organisms for the Purposes of Patent Procedure (hereinafter referred to as
"the Treaty"} and Regulations under the Treaty.

Rule 2: Composition

{1y The Conference shall consist of Delegaticns {(see Rule 4) of the States
members of the International Union for the Protection of Industrial Property
{"Paris Union™) invited to the Conference. Only the said Delegations shall have
the right to vote. They are referred to hereinafter as "Memper Delegations.”

{2) Delegations of other States (hereinafter referred to as "Observer
Delegations"”) and representatives of intergovernmental and non-governmental
organizations invited by the Pirector General of the World Intellectual Prowp-
erty Urganization (WIPQO) (hereinafter referred to as "Observer Organizations")
may participate in the Conference, as specified in these Rules of Procedure,

{3) The term "Delegations," as hereinafter used, shall, unless other-
wise expressly indicated, include both Member Delegations and Observer Delega-
tions. It does not include the representatives of Observer Organizations.

{4}y The Director General of WIPO and any other official of WIPO desig-
nated by him may participate in the discussicns of the Conference as well as
in any body thereof and may submit in writing statements, suggestions and obser-
vations to the Conference and any body thereof.

Rule 3: Bodies

{1} The Plenary of the Conference shall be competent for:
{i} adopting and amending these Rules of Procedure (nercinafter
referred to as "Rules"};
{iiy adopting the instruments referred to in Rule 1;

{iii) adopting any recommendakion or resolution whose subject matter is
germane to the instruments referred to in Rule 1;

{iv) adopting any final act of the Conferences
{vy dealing with all other matters referred to it by thes¢ Rulcs or
appearing on its agenda,

{2) The Conference snall have such committees and working groups as
shall be established in accordance with these Rules.

{3) The Conference shall have a Secretariat previded by WIPO,



108 CONFERENCE DOQCUMENTS

CHAPTER II: REPRESENTATION

Rule 4: Represcntation of Governments

{1} Each Delegation shall consist of one or more delegates and may in-
clude alternates and advisors. Each Delegation shall have a Head of Dele-
gation.

{2} The term "delegate” or "delegates,” as hereinafter used, shall, unless
otherwise expressly indicated, include both member delegates and observer dele-—
gates. It does not include representatives of Observer Organizations.

{(3) Each alternate or advisor may act as delegate upon designation by

the Head of his Delegation.

Rule 5: Representation of Observer Organizations

Each Observer Organization may be represented by one or more represen-
tatives.

Rule 6: Credentials and Full Powers

{1} ELach Member Delegation shall present credentials.

{2} Full powers shall be required for signing the Treaty adopted by the
Conference. Such powers may be included in the credentials.

{3) Credentials and full powers shall be signed by the Head of State or
the Head of Government or the Minister responsible for external affairs.

Rule 7: Letters of Appointment

{l} Each Observer Delegation shall present a letter or other document
appointing the delcgate cor delegates as well as any alternate and any advisor.
Such letter or document shall be signed as provided in Rule 6(3) or by the
Ambassador accredited to the Government of the Hunmarian People's Renuhlic
or the Head of Mission accredited to WIPN ar 1o the "ffice of tho United Nations
akt Geneva.

{2) The representatives of Observer Qrganizations shall present a letter

or other document appointing them. It shall be signed by the Head (Director
General, Secretary General, President} of the Orxrganization.

Rule 8: Presentation of Credentials, etc.

The credentials and full powers referred to in Rule & and the letters or
other documents referred to in Rule 7 should be presented to the Secretary
General of the Conference not laker than at the time of the opening of the
Conference.

Rule 9: Examination of Credentials, etc.

{1} The Credentials Committce shall examine the credentials, full powers,
letters or other documents referred to in Rules 6 and 7 and shall report to
the Plenary.

{2) The final decision on the said credentials, full powers, letters or
other documents shall be within the competence of the Plenary. Such gecision
shall be made as soon as possible ane in any case bofore the vote on the adoption
of the Treaty.
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Rule ld: Provisicnal Participalion

Pending a decision upon their credentials, letters or other documents of
appointnent, Delegatinons and representatives shall be entitled to participate
orovisionally.

CHAFPTLR TIIl: COMMITTEES AND WORKING GROUFS

Rule 11: Credentials Committee

{l} The Conference shall have a Credentials Committee.

{2} The Credentials Committee shall consist of 11 memkers elected by the
Plenary Ervor amona the Member Golegations,

{3) The cfficers of the Credentials Committee shall be electaed Ly, and
from amonog, its members.

Ruleg 12: Main Committee

tly The Conference snall have a Main Committee.
{2) Lkach Member Delegation shall be a member of the Main Committee.

(3} The officers of the Main Committee shall be elected from among its
wmemoers by the Plenary.

{d} Thec Main Commirttee sihall establish draft texts which it shall submii
£ the Plenary.

Bule 113: Drafting Committee

(Lt The Conference shall have a Drafting Commitree.

{27 Tha pPrafting Committee shall cons.st of 9 members olected by the
Mlenary from among the Mermber Delegaticns.

(3 The Zf{7izerz c¢i the Drailing Crncmitree =931]1 he clected by, and

f{rom amonyg, its merbors.

t4)  The Dralting Committee snall prepare drafts ana q:ve advice -
arifring as requested by the Main Committee or the 2lenary. It 55513 review
Ehee drafting of al. foxrs brovasionelly adopred, and shall repourt a3 E2ppronrioce
Catner Eeofne Malrn JomTitloe ot bhe Plenary.

Rule i4: Working Groups

(17 The Main Committee may establish such workinu grouvs as it Jdeems use-
Zul.

{2) The merbers aof any working aroup shall oo elected by, and frem among,
the members of the Main Committee.

(3] Tiie officers of any working group shall he elected bw, and from amon 1
4 4 ¥ 2
its members.
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Rule 15: Steering Committec

(1} The Steering Committee of the Conferenco shall consist of the President

ot the Conference and the Chairmen of the Crodenti 3 i i
i r 2ntials Committee, the M Y i 2
and the Drafting Committea. ain committee

{2)  The Steering Committes shall meoct from time £t time to review the
progress of the Conference and t¢ make decisions for furthering such progress.

CHAPTER IV: OTFICERS

Rule 16: OQfficers

(1} The Plenary shall, in a meeting presided over by the Director General
of WIPOQ, elect the President of the Conference, and, in a meeting presided over
by the President of the Conference, erlect 6 Vice-Presidents of the Conference
and the Chairman and three Vice-Chairmen of the Main Committes.

{2} The President and the Vice-Presidents of the Conference shall alsc act
as Chairman and Vice-Chairmen, respectively, of the Plenary and of the Steering
Committee,

{3) The Credentials Committee and the Drafting Committee shall each have cne
Chairman and two Vice-Chairmen.

{4} Precedence among the Vice-Presidents and among the Vice—Chairmen shall
depend on the place occupled by the name of the State of g¢ach of them in the list
of Member Delogations established in the French alphabetical order.

Rule 17: Acling President or Acting Chairman

{1} If the President of the Conference or any Chairman is absent from any
meeting of a body, such meeting shall be presided over, as Acting President or
Acting Chairman, by that Vice-President or Vice-Chairman of tnat hody who, ancng
all the Vice-Presidents or Vice-Chairrcn present, has precedence over all the
others.

{2y If both the President and the Vice-Presidents ar bhoth the Chairman and

the Vice-Chairmen are abksent {from any meetino of a body, an Acting President ar
Chairman, as the casc may b, snall be ¢lected hy that body.

Rule 18: Replacement of TPresident or Chairman

1f the President of the Ceonference or any Chairman of a body is, for the
rest of the duraticn of the Conference, unable to perform nis functions, a2 new
Iresident or Chairman shall be clected by that beady.

Rulc 19: Presiding Officer Not Entitled To Vote

No Presiding OfFicer (President or Chairmaa, whether 2lected as such or
Acting} shall vote. Another memcer of his Delegation may vote 1n tie pame o
135 SBrate.
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CHAPTER V: SECRETARIAT

Rule 20: Secretariat

{1} The Director General of WIPO shall, from among the staff of WIPD,
designate the Secretary General of the Conference, the Assistant Secretary
General of the Conference and a Secretary for each of the committees and working
groups. The Secretary General shall serve as the Secretary of the Steering
Committee.

{2} The Secretary General shall direct the staff reguired by the Confer-
ence.

{3) The Secretariat snall provide for the receiving, translation, repro-
duction, and distribution of the required documents; the interpretation of
oral interventions; the preparation and circulation of the verbatim and summary
minutes {(see Rule 46); and the general performance of all other work required
for the Conference.

{4} The Director General of WIPO shall be responsible for the custody and
preservation in the archives of WIPQ of all decuments of the Conference; the
publication of the verbatim and summary minutes of the Conference after the
Conference; and the distribution of the final documents of the Conference to
the participating Governments.

CHAPTER VI: CONDUCT OF BUSINESS

Rule 21: Quorum

{1} A guorum shall be required in the Plenary and shall be constituted by
a majority of the Member Delegations.

(2} A guorum shall not be required in the meetings of committees and
working groups.

Rule 22: (General Powers of the Presiding Officer

In addition to exercising the powers conferred upon him elsewhere by these
Rules, the Presiding Officer shall declare the opening and closing of the meetings,
direct the discussions, accord the right teo speak, put questions to the vete, and
announce decisions. He shall rule on points of order and, subject to these Rules,
shall have complete control of the proceedings and over the maintenance of order
thereat. The Presiding Officer may propose the limiting of time to be allowed
to speakers, the limiting of the number of times each Delegation may speak on
any dquestion, the closing of the list of speakers, or the closing of the debate.

He may also propose the suspension or the adjournment of the meeting, or the
adjournment of the debate on the guestion under discussion.

Ruie 23: Speeches

(1) No person may speak without having previously cobtained the permission
of the Presiding 0Officer. Subject to Rules 24 and 25, tne Presiding Officer shall
call upon speakers in the order in which they signify their desire to speak.

{2) The Presiding Officer may call a speaker to order if his remarks are
not relevant to the subject under discussion.
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Rule 24: Precedence

(1) Member Delegations may be accorded precedence over Observer Delegations,
and either may be accorded precedence over representatives of Observer Organiza-
tions,

{2) The Chairman cf a committee or working group may be accorded precedence
for the purpose of explaining the conclusions arrived at by his committee or
working group.

{3} The Director General of WIPQ or his representative may be accorded

precedence for making observations or proposals relevant to the subject under
discussion.

Rule 25: Points of Order

During the discussion of any matter, any Member Delegation may rise to a
point of order, and the point of order shall be immediately decided by the
Presiding Officer in accordance with these Rules. Any Member Delegation may
appeal against the ruling of the Presiding Officer. The appeal shall bhe imme-
diately put to the vote, and the Presiding Officer's ruling shall stand unless
overruled by a majority of the Member Delegations present and voting. A Member
Delegation rising to a point of order may not speak on the substance of the
matter under discussion.

Rule 26: Time Limit on Speeches

In any meeting the Member Delegations may declde to limit the time to be
allowed to each speaker and the number of times each Delegation or representative
of an QObserver Organization may speak on any guestion. When the debate is 1li-
mited and a Delegation or Observer Organization has used up its allotted time,
the Presiding Officer shall call it to order without delay.

Rule 27: Closing of List of Speakers

During the discussion of any matter, the Presiding Cfficer may announce the
list of speakers and, unless the Member Delegations object, declare the list closed.
He may, however, accord the right of reply to any Delegation if a speech delivered
after he has declared the list closed makes it desirable.

Rule 28: Adjournment of Debate

During the discussion of any matter, any Member Delegation may move the
adjournment of the debate on the guestion under discussion. In addition to the
proposer of the motion, one Member Delegation may speak in favor of the motion,
and two against, after which the motion shall immediately be put to the wvote.
The Presiding Officer may limit the time to be allowed to speakers under this
Rule.

Rule 29: Closure of Debate

Any Member Delegation may at any time move the closure of the debate on the
gquestion under discussion, whethesr or not any other Delegation has signified
its wish to speak. Permission to speak on the motion for closure of the debate
shall be accorded to one Memher Delegation seconding and two Member Delegations
opposing the motion, after which the motion shall immediately be put to the vote.
If the vote is in favor of closure, the Presiding Officer shall declare tne debate
closed. The Presiding Officer may limit the time to be allowed to Member Dele~
gations under this Rule.
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Rule 30: Suspension or Adjournment of the Meeting

During the discussion of any matter, any Member Delegation may move the
suspension or the adjournment of the meeting. Such motions shall neot be deba-
ted, but shall immediately be put to the vote. The Presiding Officer may limit
the time to be allowed to the speaker moving the suspension or adjournment.

Rule 31: Order of Procedural Motions

Subject to Rule 25, the following motions shall have precedence in the
fellowing order over all other proposals or moticons before the meeting:

{a} to suspend the meeting,

{b} to adjourn the meeting,

{c) to adjourn the debate on the guestion under discussion,
{d} to cleose the debate on the gquestion under discussion.

Rule 32: Basic Proposals and Proposals for Amendments

{1} Documents DMO/DC/3 and 4 shall constitute the basis of the discussions
in the Conference ("basic proposals").

{2} Any Member Delegaticn may propose amendments.

{3} Proposals for amendments shall, as a rule, be submitted in writing
and handed to the Secretary of the competent body. The Secretariat shall dis-
tribute copies to the participants represented on the body concerned. As a
gengeral rule, no proposal for amendment shall be discussed or put to the vote
in any meeting unless copies of it have been made available not later cthan
5 p.m. on the day before that meeting. The Presiding Officer may, however,
permit the discussion and consideration of a proposal for amendment even though
coples have not been distributed or have been made available only on the day
it is considered.

Rule 33: withdrawal of Procedural Motions and Proposals fer Amendments

Any procedural motion and proposal for amendment may be withdrawn by the
Member Delegation which has made it, at any time before discussion on it has
commenced, provided that the motion or proposal has not been amended. Any
motion or proposal which has thus been withdrawn may be reintroduced by any
other Member Delegation.

Rule 34: Reconsideration of Matters Decided

When any matter has been decided by a body, it may not be reconsidered by
that body unless so decided by a two-thirds majority of the Member Delega-
tions present and voting. Permission to speak on the motion to reconsider
shall be accorded only to one Member Delegation seconding and two Member Dele-
gations opposing the motion, after which the guestion of reconsideration shall
immediately be put to the vote.

CHAPTER VII: VOTING

Rule 35: Voting Rights

Each Member Delegation shall have one vote in each body of which it is a
member. A Member Delegation may represent and vete in the name 2f its own
Government only.
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Rule 36: Required Majorities

(1) Adoption of the Treaty and of the Regulations therzunder shall require a
majority of two-thirds of the Member Delegations present and voting in the final
vote in the Plenary.-

{2) Subject to Rule 34, any other decisions by the Plenary and all decisions

in any other body shall reguire a simple majority of the Member Delegations present
and voting.

Rule 37: Meaning of the Expression "Present and Votring"

For the purposes of these Rules, references to Member Delegations "pres-
ent and voting" shall be construed as references to Member Delegations present
and casting an affirmative or negative vote. Member Delegations which abstain
from voting shall be regarded as not voting.

Rule 38: Reguirement of Seconding; Method of Voting

{l} Any procedural motion and any proposal for amendment by a Member Dele-
gation shall be put to a vote only if it is seconded by at least one other Member
Delegation.

{2) vVoting shall be by show of hands unless any Member Delegation, seccnded
by another Member Delegation, requests a roll-call, in which case it shall be by
roll-call. The roll shall be called in the French alphabetical order of the
names of the 5S5tates, beginning with the Member Delegation whose name is drawn
by lot by the Presiding Officer.

Rule 39: Conduct During Voting

{1y After the Presiding Officer has announced the beginning of voting, the
voting shall nct be interrupted except on a point of order concerning the actual
conduct of the voting.

{2) The Presiding Officer may permit Member Delegations to explain their

votes, either before or after the voting. The Presiding Officer may limit the
time toc be allowed for such explanations.

Rule 40: Divisicn of Proposals

Any Member Delegation, seconded by another Member Delegation, may move
that parts of the basic proposals or of proposals for amendments be voted upon
separately. If objection is made to the reguest for division, the motion for
diwvision shall be put to a vote. Permission to speak on the motion for di-
vision shall be given only to one Member Delegation in favor and two Member
Delegations agalnst. If the motion for division is carried, all parts sepa-
rately approved shall again be put to the vete, together, as a whole.

Rule 41: Voting on Proposals for Amendments

Any proposal for amendment shall be voted upon before voting upon the
text to which it relates. Proposals for amendments relating to the same text
shall be put to a vote in the order in which their substance is removed from
the said text, the furthest removed being put to a vete first and the least
removed put to a vote last. If, however, the adoption cf any proposal for
amendment necessarily implies the rejection of any other proposal for amend=-
ment or of the original text, such proposal or text shall not be put to the
vote, If one or more proposals for amendments relating to the same text are
adopted, the text as amended shall be put to a vote. Any proposal to add to
or delete from a text shall be considered a proposal for amendment.
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Rule 42: Voting on Proposals on the Same Question

Subject to Rule 41, where two or meore proposals relate to the same gues-
tion, the body concerned shall, unless it decides otherwise, vote on the pro-
posals In the order in whicn they have been submitted.

Rule 43: Elections on the Basis of Proposals Made by the President of the
Confercnce

The President of the Conference may propose a list of candidates for all
positions which are to be filled throuqn election by the Plenary-

Rule 44: Equally Divided Votes

{1} If a vote is eqgually divided on matters other than elections of offi-
cers, the proposal shall be regarded as rejected.

{2) If a vote is egually divided on a proposal for election of officers,
the vote shall be repeated until one of the candidates receives more votes than
any of thec others.

CHAPTER VIII: LANGUAGES AND MINUTLES

Rule 45: Languages of Oral Interventions

(1) Subject to paragraphs (2} and (3), oral interventions shall be in
English, French, Russian or Spanish, and interpretation shall be provided for
by the Secretariat in the other three languages.

{2) Oral interventions in the Drafting Committee and any workiny oroup
may be regquired ko be made cither in English or in French, and interpretation
into the other language shall be provided by the Secretariat.

{3) Any Member Delegation may make oral interventions in anotner language,
provided its own interpreter simultanecusly interprets the intervention into
English or French. 1In such a case, the Secretariat shall provide for interpre-
tation from English or French into the other three larnquages referred tno in
paragraph {1}, uvr the other language referred to in paragraph {Z), as the case
may he.

Rule 46: Verbatim and Summary Minutes

{l}y Trovisicnal verbatim minutes of the meetines of the Plenavry and pro-
visional summary minutes of the meetings of the Main Comeittec shall be drawn
wp by the International Bureauw of WIPD and shall be made avarlable after the
closing of the Conference to all specakcrs, who shall, within two months from the
making awvailaple of such minutes, 1nform iroe Tntoinat:onal Bureeds —f any sug-
destions ror changes in the minutes o rnedr rwn interventions,

{2} The final minutes shall be published in due course Ly tho Incernazional
Bureau Of WIDPC,

Rule 47: Languages of Documents and Minutes

{1} Any proposal snall be filed in English ur French with the Secretary
of the body concerned.

t2) All documents shall be distribucred in Cnyglish and French.
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fRule 47, continued’

(3} {a} Provisional verbLatim and summary minutes shall be drawn up in the
language used by the speaker if the speaker has used English or French; if the
speaker has used another language, his intervention shall be rendered in English
or French as may be declided by the International Bureau of WIPQO.

by The final minutes shall be made awvailable in English and French.

CHAPTER IX: OPEN AND CLOSED MEETINGS

Rule 48: Meetings of the Plenary and of the Main Committee

The meetings of the Plenary and of the Main Committee shall bpe open to
the public unless the Lody concerned decides otherwise.

Rule 49: Meetings of Other Bodies

The meetings of all committees other than the Main Committee and of working
groups shall be open only to the members of the body and the Secretariat.

CHAPTER X: OBSERVERS

Rule 50: Observers

{1) Any Observer Delegation and any representative of any intergeovernmental
organization may, upon the invitation of the Presiding Officer, participate
without the right to vote in the deliberations of the Plenary and the Main

Committee.

{2} The representative of any non-governmental organization may, upon the
invitation of the Presiding Officer, make oral statements in the Main Committee.

CHAPTER XI: AMENDMENTS T0Q THE RULES OF PROCEDURE

Rule 51: Amendments to the Rules of Procedure

The Plenary may amend these Rules,

CHAPTLR XII: FINAL ACT

Rule 32: TFinal Act

If a final act is adopted, 1t shall be open for signature by any Member
Delegaticn.
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DMC/DC/3 October 14, 1976 (Original: English}
THE INTERNATIONAL BUREAU OF WIPO

Draft Treaty on the International Recognition of the Deposit of Microorganisms
for the Purposes of Patent Procedure

Editor's Note: The text of the Draft Treaty as appearing in this document is
reproduced on the even numbered paces from page 10 to npaage 44 akove. The

comments which accompanied the Draft Text of the Treaty are reproduced hereunder.

Preliminary Observations on the Draft Treaty

1. Disclosure of the invention is a generally recognized requirement for the
grant of patents. HNormally, an invention is disclosed by means of a written
description. Where an invention invelves the use of a microorganism which is

not available to the public, such a description is not sufficient for disclosure.
That is why in the patent procedure of an increasina number of countries it is
necessary not only to file a written description but also to debosit, with a
specialized institution, a sample of the microorganism. Patent offices are not
equipped to handle microorganisms, whose preservation reguires special expertise
and equipment to keep them viable, to protect them from contamination and to
protect health or the environment from contamination. Such preservation is costly.
The release of samples by the instituticn alsoc requires specialized expertise and
equipment,

2. When protection is sought in several countries for an invention involving

the use of a microorganism, the comnlex and costly procedures of the deposit of

the microorganism might have to be repeated in each of those countries. It was

in order to eliminate or reduce such multiwvlication of dewosits that the United
Kingdom proposed, in 1973, that WIPO should studv the possibilities of one deposit
serving the purposes of all the deposits which would otherwise be needed. The
proposal was adopted by the Executive Committee of the Paris Union for the Pro-
tection of Industrial Property (Paris Unicn} at its 1973 session. Thereafter,

the Director General of WIPC convened a Committee of Experts, which held three
sessions, in 1%74, 1975 and 1976. 1In the first session of the Committee of Exwerts,
the matter was thoroughly discussed and the general cutlines of a solutlion emerged;
moreover, the Committee of Experts found that the soluticn required the conclusion
of a treaty., In its second session, the Committee of Experts examined the first
draft, prepared by the International Bureau of WIPO, of a Treaty on the International
Recognition of the Deposit of Microorganisms for the Purooses of Patent Procedure,
and of Requlations thereunder. In its third session, the Committee of Exrmerts
examined a second draft of the said Treaty and Regulations, also prepared by the
International Bureau,

3. The third draft of the said Treaty and Regulaticns, which is now submitted
to the Diplomatic Conference for adoption, has been prepared by the International
Bureau on the basis of the conclusions of the Committee of Exmnerts at its third
session, and its main features are the following.

(i) The Treaty would be a special agreement within the meaning of Article 19
of the Paris Convention for the Protection of Industrial Property (Paris Convention).
It would be open for ratification or accession not conly by States members of the
Paris Union but also by intergovernmental organizations to which several States
have entrusted the task of granting regional patents and of which all member States
are members of the Paris Unicn (Articles 1 and 14).

{ii) Institutions providing for the receiot, acceptance and storadge of micro-
organisms and the making available of samples thereof would acquire the status of
"international depositary authoritv” as a result of the furnishing, by the Con-
tracting State on the territory of which thev are located, of a guarantee to the
effect that they comply with the requirements of the Treatv and the Regulations
{Articles 6 and 7). Such status could be terminated by a decision of the Assembly
of the Union, or through the withdrawal of the guarantee bv the State which fur=-
nished it, or as a result of the denunciation of the Treaty by that State (Arti-
cles B and 16}.
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{iii} The deposit of a microorganism with a single international depositary
authority would be recognized as wvalid for the purposes of the patent vrocedure
of all the Contracting States and organizations in which protecticn for the
invention involving the use of the microorganism is sought (Article 3).

{iv) A new deposit of the microorganism, with retroactive effect, would be
allowed under certain conditions (Article 4}.

(v} As far as the release of samvles of deoosited microcrganisms to third
parties is concerned, provision would be made for a svstem accordinag to which the
applicable national law or regional treaty, and not the Treaty or the Regulations,
determines who has the right to a samwle (Rule 11).

Observations on Article 1

This Article is similar to the corresponiding Articles of other soecial
agreements established under Article 19 of the Paris Convention among countries
members of the Paris Union. Article 14 of the present draft Treaty limits the
pessibility of becoming party to the proposed Treaty--as far as States are
concerned-~-to those which are members of the Paris Union.

Article 19 of the Paris Convention does not state that intergovernmental
organizatious may also be party to special agreements. This is wunderstandable
since the recognition of the legal capacity of intergovernmental organizations
to be party to treaties is of more recent date. For that reason, and because
the Paris Convention does not expressly prohibit intergovernmental organizations
from becoming party to a special agreement, it is believed that Article 1 of the
proposed Treaty is compatible with Article 19 of the Paris Convention.

Not every intergovernmental organization may become varty to the prorosed
Treaty but only those which fulfill the following two conditions provided for in
Article 14({1l) {(b) of the present draft:

{i) the intergovernmental organization must be one to which several States
have entrusted the task of granting regional vatents, and

{ii} 2l1 the member States of the intergovernmental organization must be
members of the Paris Union.

As of today only one intergovernmental organization fulfills these two
conditions: the African Intellectual Proverty Organization (QAPI). When the
European Convention on the Grant of European Patents (European Patent Convention)
enters into force, the European Patent Organisation will alsc qualify.

The reason for which it is proposed that such intergovernmental organizations
should be able to become party to the proposed Treaty is that one of their essen-
tial tasks 1s to process patent acplications and that the deposit of microorganisms
for the purposes of patent procedure is an integral wvart of nrocessing patent
applications. Furthermore, the nroposed solution would allow such an intergovern-
mental organization to become party to the oroposed Treaty even if some of the
member States of that organization did not become varty to it; thus it would
spare those States the trouble of ratifving or accedina to the pronosed Treaty
but would still allow their nationals and residents to use the facilities it offers
to patent amplicants.
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Observations on Article 2

ad {i}: This definition follows to a large extent the definition contained in
Article 2(ii} of the Patent Cooperation Treaty,

ad {ii): The term "microorganism"™ has wvarious meanings depending on the context
in which it is used, including, in particular, "strain of microcorganism® and
"culture of microorganism." It includes a "mixture™ of microorganisms. Specifi-
cation of these meanings for the purposes of the Treaty does not seem to be
necessary.

BAs regards the kinds of microorganisms covered, these should be interpreted
in the broadest sense, taking into account the ourpeoses of the Treaty; such inter-
pretation need not necessarily correspond to usage in some scientific circles. It
includes all microorganisms which can be stored by a depositary institution.

"International depositary authority" is defined in item (ix).

ad {ili): "“"Patent procedure" includes not only the procedure oreceding the grant
and the grant itself but alsc procedure after the grant, such as malntenance of

the patent and nullity, infringement or opposition proceedings in which the vatent
is involved. It also covers procedures such as those for the grant of a compulsory
license or for the invalidation of the patent.

ad f(iv}: This definition takes into account international orocedures, such as the
procedure under the Patent Cooperation Treaty, and nrocedures under regional
agreements, such as the future procedure under the Euroovean Patent Convention. It
is relevant to Rules 9.2 and 11.3.

ad (v): This definition is necessary in view of the fact that certain provisions
of the Treaty and the Regulations (e.g., Article 7) refer specifically to "Con-
tracting States" and not to "Contracting Parties,” which include intergovernmental
organizations.

ad (vi}: A regional patent office is also "an authority commetant for the grant
of patents."”

ad (vii): In the case of the European Patent Organisation, the Eurovean Patent
Office would be "the industrial property office...of that organization.™

ad (vliii): This definition is relevant to Articles & to 8.
ad (ix): “Competent body" 1s defined in item {wii).

ad (x) to (xviii): These items do not seem to call for any chservations.

Ohservations on Article 3

ad (l}): BAs to the acquisition of the status of internatlonal depositary authority,
see Article 7. As to the making of the deposit, see Rule 6.1; as to the recelpt,
see Rule 7.

The time at which the receipt should be filed with the industrial oprooverty
office 1s determined by the apnlicable national or regional law, which also deter-
mines the maximum time limit within which a receipt can be validlv filed as proof
of the deposit.

ad {2): This paragraph is intended to clarify paragraph {1) by mentioning the
most important aspects of the obligatlon to recognize the validitvy of deposits
of microorganisms.
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Observations on Article 4

ad {l){a): The inability to furnish samples may be general or partial, It is
general where the international depositary autherity is unable to furnish samples
in any country because the deposited microorganism is no longer viable ({(item (i})
or in other similar cases, for examnle, because the microorganism has been lost
or destroyed. The inability to furnish samples is partial in the case of export
or import restrictions (item (ii}): where there are export restrictions in the
country in which the internaticonal depositary authority is located, samples cannot
be sent abroad but can be furnished in that country; where there are import
restrictions in a country other than the said countrv, samwles can be furnished
in the said country and can be sent abroad from the said country but they cannot
be received in the country in which there are imwort restrictions.

Where the inability of an international depositary authoritv to furnish
samples is due to the termination or limitation of its status or to the temporary
or definitive discontinuance of the performance of its functions, the mlcroorganism
should be available in another international depositary authoritv since Rules 4.3
and 3.1 provide for the cobligation to transfer a sample of the microorganism to such
other authority. However, should this obligation not be fulfilled, a new depcsit
is permitted since Article 4({2) does not apply in such a case.

The notification provided for in Article 4(1) {a) is not sent to interested
industrial property offices since the international depositary authority has no
means of knowing which those offices are,

ad (1) {(b}): The general obligation to make the new deposit with the same interna-
tional depositary authority should prevent possible abuses by the depositor.

ad (l) {c): The signature of the statement by the devositor makes the latter
responsible for the correctness of the statement. The naticonal or regional law
may provide that the depositor must also file his statement with the industrial
property office.

The sentence concerning the burden of proof is placed within sguare brackets
since the princivle it expresses goes without saving; consequently, the sentence
could be omitted., It would seem to be sufficient if the principle expressed by
the said sentence appeared in the Records of the Diplomatic Conference as some-
thing that was understood by that Conference.

ad (1) {d): The principle referred to in the preceding subparagraph applies also
to the burden of proof as regards compliance with the conditions provided in this
provision.

The six-month period does not start, except in the case covered by sub-
paragraph (e}, as long as the depositor has not received the notification referred
to in subparagraph (a}.

ad {(l){e): This provision means that actual awareness, on the part of the depositor,
of the termination or limitation of the status of international depositary authority
is not required.

ad (2}): The exclusion referred to in this paragraph is self-explanatorv.

additional observations: It is to be noted that nothing in the Treaty prevents
the making of deposits of the same microocrganism, by the same devositor, with
several international depositary authorities, ©On the other hand, the Treaty
contains no express reply to the guestion whether any national law or regional
treaty may exclude the possibility of referring, in any given patent avplication,
to more than one deposit of the same microorganism.
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Ohservations on Article 5

o The impeort, and sometimes the export, of certain microoveanisms, particularlv
is they are dangercus, i1s generally prohibited bv national law or by reaqulations
emanating from supranaticnal authorities. Such prohibitions could éomoietelv
frustrate the aims of the Treaty whenever tre international devositary authority
and the would-be deocsitor or the perscon or authority requesting the release of

a sample are in different countries,

' The TFeaty would conseguently limit the freedom of the Contracting Parties
to impose import or export restrictions: +hose restrictions cruld be imnosed only
when they we:e "necessarv" and only when they were necessary for the protection
of "health" (whether human, animal or plant) or of "environﬁent" {for.examnle
for the purity of soil, water or air). ‘M= national authorirics of any Contr;cting
Statg can require the exporter »r importer, who mav also ke the depositor, to
orovide them with information on the harmful effects that the micrborqanisms
exported from or imported into that State might have on health or the environment;
they may also require him to¢ examine those harmful effects or bear the cost of '
such an examination.

The consequence of the fact that part of the disclosure of the inwvention to
which a patent or patent application rclates is not accessible to the pubilic an
account of a restriction on the export or import of the deposited micrearganism
(or for any other reason) is determined by the applicable law. Voreover, a new
deposit may be possible in accordance wi+'; Article 4 and Rule h.2 (ssze Article
4 {1y {a){iiy).

Okservations on Article 6

ad (l}: Location on the territory of a Contracting State has the consequence
that~--by wirtue of its laws, decrees or other anprooriate measures, including
contracts which it could conclude with the international depositary authority--
the State has direct means of compelling that authoritv to resvect its obligations
and is in a position to supervise the comnliance by that authority of the reguire-
ments specified in paragraerh (2).

The guarantee principle established hv paragraph (1) and refined in other
provisions of the Treaty and the Requlations is dictated both by a nractical
consideration and by a legal consideration. The nractical consideraticen is the
fact that dewositary institutions are usuallw not branches of a government. The
legal consideration is that, for the said reason, the cannot become varty to a
treaty. Thus, instead of providing that the institution will do this or that,
the Treaty provides that the Contractina State on whose territory the institution
is located guarantees the compliance hv that institution of the reqauirements under
the Treaty. Conseaguently, the acrquisition of the status of international deposi-
tary authority flows, automatically, from the sole will of the muaranteeing State,
from its having given the required guarantee.

If, later on, the international depositarvy auathority no lonmer commlies wit
the requirements of the Trezatv, the cuarantecelng State will withdraw its declara-
rion of guarantee, which will entail the termination of the caid austhoritw's status
of international depositarv authority.

ad {2): This oprovision snecifies the requirements which must he complied wikh hv
international demositary austhorities; +“he details of these remuiremants are
provided in the Regulations.

The Treaty does not regulate the cuestion of the liabilitv of intermational
depositary authorities for acts or omissions under the Treatv and the Requlations.
Thus, any claims against those authoritics are governed hw the applicahle national
law, MNaturallv, differences may exist between warious naticonal laws as reogards
the provisions on liability. Under ceriain svstems, lial.ilitv mav be excluded for
particular cases or limited as regards the amount of damages. Differences mav
also exist between government institutions and mrivate institutions, and for the
latter the law mav require the conclusinn of liabilitv insurance. The nrovisions
of the naticnal law an liability may or mav not he mandatorv. 1In so far as thevw
are not mandatory, contractual stinulations mav cstablish additional liability or
i1imit or exclude liability provided for vnder the annlicable law,
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ad {2){i): WNaturally, it cannot be quaranteed that the instituticon will last for
ever. The provision is mainlv intended to emmhasize that the institution should
have a long existence withnout interruptions while 1t lasts. Should the institu-

tion, Jua international dermositary authority, still discontinue the performance
of its functions, temnorarily or definitively, the guaranteeina State will have
to see to it that the deposits weld by the said institution are transferrerl to
another such authotrity (see paraaoraph {3} {i) and Rule 5.1).

ad (2){ii}: As to staff, ecguicrent and facilities, see Rule 2.2.

ad {2} {iii): TIf the institution is financed bv the government, is a State or
private university or a scientific associaticn, or is simplv a orivate enterorise
(even when working for profit), it may still gualifv although, occasiocnally, it
accepts deposits from a government agency of the same 5State, the research branch
of the same university or the owners of the same vprivate enternrise, as long as
such State, branch or owners 4o not exercise uopon it anv material influence which
could endanger its imoartiality. As regards the requirements of objectiveness
and impartiality, the Assembly will weigh all the circumstances and, if it is not
satisfied, it will terminate the status under Article 8{1).

ad {2} (iv): As to "the same conditions." see for example Rule 12.1(c).

ad (2){v): As to "certain kinds of microorganisms," sec also Article 4(1) /by (i}
and Rules 3,1(b}(iii} and 3.3.

A5 to the examination of wviability, see Rule 10,

As to the acceptance of microorganisms, see Rules f and 7. BAs ko the refusal
of certain kinds of microorganisms, see Rule 5.2,

As to storage, see Rule 9. It is understood that nothing relieves the inter-
national depositary authority of its obligation to keep any deposited microorganism
for at least 30 years and to preserve the secrecy as long as the relevant patent
application or patent has not been published for the purwoses of vatent procedure,

ad (2){vi): MAs to the receiot, see Rule 7. It is understood that the national or
regional law mav recguire the person apnlving for a wmatent to provide a translation
of any deocument submitted in surpport of the patent anrlication, including the
receipt.

As to the viability statement, see Rule 1%.2. Tt is understood that, if an
industrial prooerty office wishes to receive a statement on the viabilitv of the
microorganism before receivina a sample, it can oahtai~ sne throuagh the interme-
diary of the person aonlving for the patent.

ad {2)(vii): As to secrecy, see Rule 9.2.

ad (2} (viii}: The guestion who has a right to a samrnle of the micrcorganism, and
when and under what conditions, is Jdealt with in the Regulations {Rule 11) rather
than in the Treaty itself so as ko z2llow for amendment, in the light of exnerience,
without having to have recourse %o the cumhersomes nraocedure of revising the Treaty.
However, because the matter is so imoortant, mainlv for the depositors, it seems
appropriate to provide that the rules concerninag the release of samnles can be
amended only by a unanimous decision of the States {(and organizaticons) oparty to

the Treaty {Article 11(4) by,

Rule 11 distingquishes hetween three cases:

The firsk case is where the relcase of a samnle is needed by a competent
body of a Contracting Party (see Article 2{vii)) for its matent orocedure
{Rule 11.1). With respeckt to Rule 11.1{i}), it should he noted that the word "use"
should he understood as also including use as inocculating material in a process
of propagation to obtain morce cells constitutine a final nroduct. In that first
case, the release is made, upon reguest, to the industrial vrowertvy office of the
said Contracting Partv.
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The second case is where a sample is to be released on the express request,
or with the express authorization, of the depositor (Rule 11.23.

The third case concerns release of a sample neither to the industrial
property office nor to the depositor or a person authorized by him but to some
other person, including, possibly, a competitor of the depositor.

The solution provided for in Rule 11.3 is that the guestion who has the right
to a sample is not answered by the Treaty or the Regulations, but is left for the
applicable national law or regicnal treaty to deal with.

Taking this latter principle into account, Rule 11.3 orovides for two alter-
native procedures, Under the first procedure {paragraphs {a) and {b}), the
(national or regional) industrial property office with which an application refer-
ring to the deposit of a microorganism has been filed for the grant of a patent
for an invention involving the use of the deposited microorganism (Rule 11.3(a} {i})
must certify that under the law or regicnal treaty by virtue of which that office
operates the party desiring the release of a sample has a right to obtain such
sample. Thus, Rule 11.3 leaves the matter to the national law {or the regional
treaty) applicable according to the procedure of those industrial property offices
with which applications have been filed, except that, whatever that law (or treaty).
release will not be permitted before the description of the said invention has
been published (Rule 11.3(a)(ii); see however, Rule 11.3(b}).

Rule 11.,3{a) {iii) further provides that, where the said law makes the right
to the release of a sample "dependent on the fulfillment of certain conditions,"”
the said office must satisfy itself that such conditions have in fact been ful-
filled. Such conditions may include, for example, the requirement that the party
desiring the release must sign an undertaking to the effect that he will not give
the sample to third persons and/or that he will use the samole only for wnurposes
of identification and research and particularly not for industrial or commercial
exploitation of the invention involving the use of the microorganism,

Rule 11.3({b} takes care of the situation where the release of a sample is
required, under the patent procedure before an industrial property office, before
the publication of the description of the invention involving the use of the
deposited microorganism. This is the case, for example, in interference oproce-
dures under the law of the United States of America, The reasons why Rule 11.3(b)
appears within square brackets are explained in a footnote to that provision.

The second procedure {Rule 11,3{c), (d) and ({(e}} may be chosen, at the option
of the industrial property office of any Contracting Party, through a notification
to the Director General. It provides for a system of communication to the inter-
national depositary authority with which the micrcocorganism has heen deposited of
the date from which release may be effected and, where anplicable, of the condi-
tions to be fulfilled. The said communication must be made, even if there is no
actual request for release, by transmitting to the international depositary
authority a form to be signed by any party which may request release of a sample,
before such release is effected (Rule 11.3{c}){i}). It is thus ensured that the
release can be effected without delay as soon as the patent or patent apmplication
has been published. Simultaneous availabllity might be important in order to
ensure that the published patent or patent application is included in the nrior
art as of the date of vublication.

Under either of the two procedures, the gquestion may arise as to which
national law governing release of samples of deposited microorganisms should apply
where the deposit is made for the purpose of natent aprlications pending in several
countries having different legal requirements for release. For example, where
patent applications for an inventlon involving the use of a microorganism have
been filed in countries A, B, and C, the international depositarv authorilty (inde-
pendently of its location} with which the microorganism has been deposited will
release a sample of that microorganism to any marty requesting such sample under
Rule 11.3(a) if the request is accompanied by a declaration by the industrial
property office of either country A or B or C; 1if a party requests such sample
under Rule 11.3(c}, the authority will release a samwle to that party cn the basis
of the communication made by the industrial oropertv cffice of anv of the saigd
countries. <Consequently, it 1s the indnstrial property office and not the inter-
national depositary authority which is resmonsible for the correct amnlication of
the law on release of samples.
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It should be noted, however, that, notwithstanding the provision under which
release is not permitted before the description of the invention is published,
national or regional laws governing release of samples may differ as to the time
at which publicaticon is made and as regards other conditions of release. Thus,
the depositor should take into constderaticon such differences when filing patent
applications.

Rule 11.4 contains common provisions for requests cnd declarations under
Rule 11,1, 11.2 or 11.3. Rule 11.4(d) ensures that the depositor is fully informed
of the release of a microcrganism.

ad (3): As to discontinuance, see Rule 5.1. As to refusal, see Rule 5.2.
As to termination or limitation of status, see Rule 4.3.

It is understood that the transfer is free of charge to the depositor and
to the industrial property office concerned. If an international depositary
authority refuses to accept certain kinds of microorganisms, the quaranteeing
Contracting State should proceed as provided in Article 8(2)., In any case, such
refusal could lead, under Article 8{1), to the termination or limitation, by the
Assembly, of the status of international depositary authority.

Observations on Article 7

See Rule 3,

Observations on Article 8

Sz2e Rule 4.

Observations on Articles 9 to 19

The contents of Articles 9 to 19 fcllow so clesely the corresponding provisions
of treaties recently concluded under the aegis of WIPO--in particular, the Patent
Cocperation Treaty and the Trademark Registration Treaty--that it seems superfluocus
to comment on them (this holds also for Rule 15.1 concerning voting bv correspon-
dence referred to in Article 9(5) (b)}); the following points should, however, be
mentioned:

Article 9(2) {a} {vi) does not consider the possibility of admitting depositary
institutions to the meetings of the Assembly before they have acquired the status
of international depositary authority, since it is only the said status that seems
to justify such admission.

Article 9(7) (b} provides for the possibility of convening an extraordinarv
session of the Assembly. In the case of a request for the termination of the
status of international depecsitary authoritvy in accordance with Article 8(1),
such an extraordinary sessilon might be necessary in order to permit compliance
with the time limits prescribed in Rule 4.1({d).

Article 10(4) and (5)(d): It 1s understood that the staff members referred
to 1n these provisions are staff members of the International Bureau.

Article 13 follows the precedents of other treaties administered by WIPO,
The list of Articles which may be subjected to an amendment vrocedure is contained
in paragraph (1} (a); it corresponds to the list contained in Article 12(3}; this
means that this list may not ke amended under &Article 13 since Article 12(3) may
be modified only by a revision conference.
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Article 18{(2) and {4): It is understcod that it will be possible to obtain,
on request, more than two copies of the Treaty and the Regulations and of any
amendment thereof.

The one major difference between the administrative provisions of the other
treattes administered by WIPD and those of the present Treaty is that, while the
other treaties contain financial provisions, this one does not. The reason is
that, once the Treaty becomes operational, the tasks of the International Bureau,
though important substantively, will be modest as far as costs are concerned.
Those tasks would probably be mainly the following:

(i) preparing the documentation for the meetings O0f the Assembly and other
possible bodies convened under the Treaty,

(ii) providing the secretariat, meeting rooms, interpretation, etc., for
such meetings,

(11i) publishing the Gazette {probably not more than a dozen pages per year).

It is proposed that these relatively modest costs arising from the Treaty
should be borne by the budget of the Paris Union, They do not seem to warrant the
complications that a system of contributions (for such small amounts) would entail
for the contributing States {and organizations).

DMO/DC/4 October 14, 1976 (Original: English}
THE INTERNATIONAI BUREAU OF WIPD

Draft Regulations under the Treaty on the International Recornition of the
Deposit of Microcrganisms for the Purposes of Patent Procedure

Editor's Note: The text of the Draft Regulations as appearing in this
document i1s reproduced on the even numbered pages from page 48 to page 86
above.
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oMG/DC/5 April 13, 1977 (Original: English)
UNITED KINGDOM

Observations and Proposals concerning the Draft Treatvy and the Draft

Regulations

OBSERVATIONS
THE TREATY

Article 3. This is the basic Article of the Treaty. It reguires that the
competent hody recognise the deposit as "valid." 1In our view, this goes
too far. We could not accept this without consideration of possible
evidence to the centrary. The most we could do is to "recognise'" the de-
posit for the purposes of our patent procedure while leaving the guestion
of whether it is a wvalid one open. We have expressed this idea in new
Article 3(1), while Article 3{2} we replace by a provision of the type at
present contained in Article 27{(l} of the PCT. This has the effect that ne
Contracting State may refuse to recognise the deposit on formal grounds
provided these formalities laid down in the Treaty and Regulations are
complied with.

Article 4. The admissibility of a gap in availability of a microorganism in
the circumstances specified is, as far as we know, not at present clearly
determined by national laws and, in particular, is not clearly permitted
under Rule 2B of the European Patent Convention. We would prefer, therefore,
to retain flexibility on this point as provided by ocur amendment to

Article 4(1){d).

Articles & and 7. We do not think that we could "guarantee" a depositary
institution. The most we could do is to provide a written assurance to the
Director General that the depositary is a reputable one and can meet the
requirements of paragraph 2. Articles 6 and 7 have been amended to incor-
porate this idea.

THE REGULATIONS

Rule 2. We propose merely the deletion of the word "equipment" from Rule 2.1
and the heading because in our view, it is contained in "facilities."

Rule 3.1{h}(ii1) is simpllfied since we feel that "all facts relevant in
appreciating” the institution's capaclty 1s too onerocus.
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Rule 3.1(k)({iii} 1is simplified.

Rule 3.1(b)(iv} regquiring the Contracting State nominating the depositary
te indicate the amount of fees has been dropped since this information may
change at any tame and is best provided by the authority itself., We have so
provided in Rule 12.2.

Rule 3.1(b} (v} becomes 3.1{(b){iv} and is simplified to refer to Article 7(1]) (b}.

Rule 3.2 is dropped because it seems to ke fully covered by Article 7 (2} (a}
of our revised draft.

Rule 3.3 becomes Rule 3.2 and is changed onlv in that the references to a
"guarantee" are changed to references ko an "assurance" in conformity with
revised Articles & and 7.

Fule 4 is changed only in that in 4.1(f) and 4.2(hk){(iii) and (¢) an alter-
native period of 3 months is specified in conformity with the acquiring of the
status of international depositary in our aArticle 7{2) {k}.

Rule 5. This Rule reguires the Contracting State which has guaranteed or, in
our woerding, made the assurance in respect of the depositary authority to
undertake certain responsibilities on discontinuance of functicon by an inter-
national depositary authority. We could not do this under ocur domestic law,
nor could we envisage any simple changes ¢f law which would make it possible
to do so. We imagine that the situation is much the same for other delega-
tions. The changes prowosed to 5.1 transfer this responsibility to the
depesitary authority, it being understcood that it will undertake thils responsi-
bility at the time it becomes an authority. The cther changes are all
consequential on this shift of authority. We could accept some limited obli-
gation on the Contracting 5tate by way of publicizing the discontinuance,

Rule 5.2 is deleted because of the provision we have incorporated in
Article B{2) {a) which obliges the {ontracting Staze to withdraw the assurance
when it is no longer applicable.

Rule 9. We wonder whether it is desirable te limit the system under the
Treaty to deposits which are guaranteed in advance by the dcpositaries to be
available for at least 30 vears, and possibly indefinitely. This seems nec-
essary only if laws of some member States reguire it. We could accept Rele 9
if it is clear that depositaries are willing to operate on that basis but we
propose an amendment to Ruele 9 which transfers to the applicant the responsi-
bility for keeping the deposit available.

Rule 11.3. There is little change of substance in our draft but we think that
our presentation simplifies 11.3 and that, in particular, the procedure in
11.3{c} intended to meet the reguirements of Rule 28 of the Eurcopean Patent
Convention, is considerably clarified. We have also eliminated the need for

a declaration to the Directer General by the industrial property coifice indi-
cating that it will apply the procedure of 11.3{(c). The effect of thils is that
the depositary releases the sample either on the appropriate certification of
the industrial property office or on signature by the person requiring the
sample of a form received from the industrial mroperty office immediately after
publication of the patont applicaticn. The aim is to make the situation as
clear and simevle for the depositary as pcssikble.



128 CONFERENCE DOCUMENTS

Rule 11.3(k}) :hich we unders+tana i¢ intendes te rolate to interference
preocedures 1ln tne uUnlted Htates 15 dropped becausc it seems to us to be
entirely contained within 11.1.

Rule 12. The changes are consequential to those made in Rule 3 andéd
Rulg 9.

Rule 13. The proposed change is conseqguential on the change to Rule 11.

PROPOSALS

TREATY

Article 3: Recognition of the Deposit of Microorganisms

(1} Any competent body of a Contracting Party which allows or regquires
the deposit of microorganisms for the purposes of patent procedure shall
recognize, for such purposes, the deposit of a microorganism with any inter-
national depositary authority. The Contracting Party may require that a
copy of a dated receipt from the authority be furnished to its industrial
property office within a specified tirme limit.

{2) Yo Contracting Party may reguire compliance with reguirements
relating to the deposit of micrococrganisms and the availability of samples
thereof different from or additional to those which are provided for in this
Treaty and the Regulations.

Article 4: New Deposit

{lyta), (b) and {c) HNo change,
{d) The extent to which the Competent Body of a Contracting Party
shall be chliged to recognise such new deposit shall be a matter for the
law governing its patent procedures.

{e} Delete.

(2) No change.

Article 6: Status of International Depcositary hAuthority

{1} In order to qualify for the status of international depositary
autherity, any depositary institution must b= located on the territory of a
Contracting State and must bencfit from an assurance by the Contracting State
in questicon that it is satisfied that the depositary is a reputable one and
is able and willing tc¢ comply with the reguirements specified in paragraph (2).

{2) (i) No change.

{ii) have thc necessary staff and facilities to pmerform its scientific
and administrative tasks unaer the Treaty and Regulations;

{(iiiy, tivy, (v}, {viv, {wvii} and (wiii) ©No change.
{3) The Regulations shall wprovide the measures to be taken:

{i} where an internatiocnal depositary authority discontinues, temporarily
or permanently, the performance of its functions in respect of deposited micro-
organisms or refuses to accept kinds of microorganisms which it should accept
under theo assurance furnished:

{(ii} in case of the termination or limitation of the status of inter-
naticnal depositary authority of a depositary authority.
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Article 7: Acguisition of the Status of International Depositary Authority

{1){a) A depositary authority shall acguire the status of international
depositary authority by virtue of a written communication addressed to the
Director General by the Contracting State on the territory of which the
depositary institution is located and containing the assurance referred to in
Article 6(i).

{(b) No change.

{2)(a) If the Director General finds that the communication complies
with para (1) he shall promptly publish the salient facts of the communication
in the Gazette and notify all Contracting Parties.

(b} The status of international depositary authority shall be acquired
as from (three) (six) months after the date of puhlication of the communication
or, where a date has heen indicated under paragraph (1) (b), from that date if
it is later.

(3} No change,

Article 8: Termination and Limitation of the Status of Internaticonal
Depositary Authority

{1){a) Any Contracting Party other than the Contracting State which, in
respect of an international depositary authority, has made the communication
referred to in Article 7{l) may regquest the Assembly to terminate, or to limit
to certain kinds of microorganisms, that authority's status of international
depositary authority on the ground that the requirements specified in Article &
have not been or are no longer complied with.

{b} and {c¢) No change.

{2) {a) The Contracting State having communicated the assurance in
accordance with Article 7(1){a) may by a communication addressed to the Director
General withdraw that assurance either entirely or in respect only of certain
kinds of microorganisms and in any event shall do so when and to the extent that
it is no longer applicable.

(b} Such a communication shall, from the date provided for in the
Regulations, entall, where it relates to the entire assurance, the termination
of the status of international depositarv authority or where 1t relates to
certain kinds of microorganisms only, a corresponding limitation of such status.

(3) HNo change.

REGULATIONS

Rule l: No change.

Rule 2.1: No change.

Rule 2.2: Delete "eguipment" from (i) and heading.

Rule 2,3: HNo change.

Rule 3,1(a): HNo change.
{b} (i} No change.
{ii) contain detailed information as to the said institution's

capacity to comply with the requirements specified in Article 6§{2), including
information on its legal status, scientific standing, staff, and facilities;
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{iii) where the requirement referred to in Article 6(2)(v) is
complied with only in respect of certain kinds of microorganisms, specify
those kinds;

(iv) where applicable, indicate the date referred to in
Article 7(1l){b).

Rule 3.2: The Contracting State having made the communication referred to
in Article 7(1l)} may, at any time thereafter, notify the Director General
that its assurance is extended to specified kinds of microorganisms to
which, so far, the assurance has not extended. 1In such a case, and as Ffar
as the additional kinds of microorganisms are covncerned, Article 7 and
Rules 3.1 and 3.2 shall apply, mutatis mutandis.

Rule 4.1{(a) to (e}: No change.

Rule 4.1(f): <Change to "... become effective (three) ({(six) months after....

Rule 4.2(b) (iii) and {(c): Change "six months" to "({three) (six} months."

Rule 4.3: No change.

Rule 5.1.¢a): If any international depositary authority temporarily or
permanently discontinues the performance of any of the tasks it should
perform under the Treaty and these Regulations in relation to any micro-
organisms deposited with it, that authority shall [toc the best of its
ability].

{i) and (ii} No change.

{iii) promptly notify all depositors affected of the discontinuance
of the performance of its functions and the transfers effected; any depositor
affected may ask the defaulting authority tp retain samples of the micro-
organisms deposited with it;

{iv} No change,

{b} No change.

{c} The industrial property office of any Contracting Party with
which a patent application was filed with reference to the original deposit
may reguire that the depositpr shall, promptly after receiving the receipt
referred to, notify that office of the new accession number given toc the
deposit by the substitute authority.

{d} Nc change.

{e) No change.

Rule 5.2: Delete.

Rule 6: No change.

Rule 7: No change.

Rule #: No change.
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Rule 9.1: Any microorganism deposited with an international depositary
authority shall be stored by such authority with all care necessary to
keep it wviable and uncentaminated for a period of twenty-five years from
deposit subrject to payment of any necessary fees.

Rule 9.2: No change.

Rule 10: Mo change.

Rules 11.1 and 11.2: No change.

Rule 11.3: Any international depositary authority shall release a sample of
any deposited microorganism to any authority, natural person or legal entity
{hereinafter referred to as "the regquesting parkty"), on request of such party,
provided that either:

{a) the request is accompanied by a form of declaration bearing the
signature and stamp of the industrial property office of a Contracting Party
certifying that:

{i) and {ii} Wo change.
{iii} Change to "The regquesting party has a right ... been fulfilled."”

or (b)) the requesting partyv sidgns a form of declaration transmitted to
the depositary by the industrial property office of a Contracting Party when
publication for the purposes of patent procedures has been effected by that
Office, such form setting ocut the conditions which the reguesting party must
undertake to fulfill under the law governing patent procedure=z hefore that
cffice.

Rule 11.4(a): Any reguest, declaration or form of declaration under
Rule 11.1, 11.2 or 11.3 shall be established in English or French. shall be
dated and shall contain the feollowing indications:

fi} tae name and address of the industrial preoperty office making
the reguest or issuing the form, of the authorised party or of the requesting
party as the case may be.

{ii) and {iii} WNo change.

{iv) in the case of Rule 11.2, the indications referred to in {iiit
and the name and address of the industrial property office concerned.

{b) and (c} MNo change.

{d} The international depositary authority having effected release
of the sample shall promptly notify the depositor of the fact, as well as of
the date on which the release was effected, and of the name and address of the
industrial property office, of the authorized party or of the reguesting party,
to whom or to which the sample was released. The said notification shall be
effected by transmitting a copy of the pertinent regquest, of any declaraticn
submitted under Rule 11.1 or 11.2 and of any form of declaration submitted under
Rule 11.3 which shkall bear, in the casc of Rulce 11.3(b), the signature of the
requesting cartv.

{e} Delete "to the certified party" from line 4.

Rule 12.1¢a): Replace "charge a fee" by "charge fees."

(b} Delete.

{c} Re-number 12.1(k).
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Rule 12.2({a): The amount of the fees charged by any international depositary
authority including any changes shall be notified by the depositary to the
Director General. 1In the case of changes in fecs, the notifications may contain
an indication of the date from which the new fees shall apply.

{bY and {(c) Ho change.

Rule 13: Delete 13.1(c) {iv),

DMO/DC/6 April 14, 1977 (Oricinal: French}
FRANCE

Observations and Proposals concerning the Draft Treaty and the Draft

Regulations

TREATY
Article 2:
{i) Bhould read: ‘"certificats d'auteurs d'invention." (Does not
affect the English text,)
{ii)and {ix} Should read: "autorité internationale de dépdt."
This change should be madc wherevor aporopriate. {Does not affect the English
text.)
Article 3:

"{l) Any competent body of a Contracting Party which allows or reguires
the deposit of microorganisms for the purposes of patent procedure shall
recocgnize the deposit of a microorganism with any international depositary
authority as adequate for such purposes provided that ... (the remainder ot
the paragraph unchanged; .

(21 The vrovisiszns of paragranh {1} shail mearn :the recognition of the
fact ... {the remainder of the paragraph unchanged)."

Article &5: "The application of this Treaty shall not constitute an obstacle
to the application of any regulaticons restricting the export of certain kinds
of microorganisms."

Article 6:

"(1} In order to enjoy the status of internaticnal depositary authorlity,
any depositary institution must:

(i) make a declaration to the =ifect that it complies with the
regquirements specified in maragrapn (2};

{ii} be located on the territory of a Contracting State;
{iii) be authorized thereto hy that State."”

{2} The depeositary institution must, in its capacity of international
depositary authority:

{i) to (vi} No change.
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{vii) "observer le secret sur les microorganismes déposés, conformément
au R2glement d'execution." (Does not affect the English text.)

{viii) No change.

{3) No change.

Article 7:

"(1) (a) A depositary institution shall acquire the status of internaticnal
depositary authority by virtue of a written communication addressed to the
Director General by the Contracting State having authorized it and containing
bhoth the declaraticon referred to in Article 6(1){i), to the effect that the said
institution complies and will continue to comply with the reguirements specified
in Article 6(2), and a declaration by the Contracting State to the effect that it
has authorized the depositary institution to become an international depositary
authority.

{b) No change.

(2) {a) The Director General... the required declarations and the required
information... (the remainder of the paragraph unchanged.

{b) If the Director General... the required declarations... Gazette.
{c} (Mo change.)"
{3) No change.
Article 8:
"{ly No change.

{2} {a) The Contracting State having made the declaration of authorization
referred to in Article 7(1l)}... (the remainder of the paragraph unchanged}.

{b) Such a communication... where it relates to the entire declaration
of authorization, the termination... {the remainder of the paragraph unchanged)."

REGULATIONS

Rule 9.2: Replace "Discrétion” by "Secret". The text cf the paragraph unchanged.
{(Does not affect the English text.)

Rule 1l.3(b): This Rule should be maintained.

Rule 11.3(c) to (e): These Rules could be deleted and Rule 11.4 modified
accordingly.

Rule 3.3: Replace "guarantee” by "authorization."

OBSERVATIONS

TREATY

Article 1l: The Delegation of France sees no objection to intergovernmental
organizations being able to become party to the Treaty. This possibility would
not seem to conflict with the Paris Convention for the Protection of Industrial
Property even if it is not foreseen by Article 19 of the Convention, which
finally, is not referred to in the draft Treaty.
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It is nevertheless a fact that this concept leads to a certain number of
singularities. Although the Statezs an’ to¢ interg-ver-repia’ -rganizations are
equally parties ta the Treaty, their rights and obligations differ:

- the Contracting States are required to be members of the Paris Union,
but not the intergovernmental organizations as such {Article 14} ;

- in the absence of financial provisions--the Delegation of France in-
tends to intervene on this point--the lUnion's expenditure is to be borne by
the Paris Unicn, in which the organizations as such are not members {(obser-
vations on Articles B and 9 in fine);

~ only the States may grant the status of international depositary
authority (Article 6}; on the other hand, the organizations may obtain, on
the same basis as the S5tates, termination of this status (Article 8).

Article 3: A proposal has been made for the amendment of this Article.

The change is an editorial one and it is proposed to delete the word "valid”
as being ambiguous in respect of the scope of recognition, particularly as
regards the restrictions made to the concept of validity by Article 3(2).

Article 5: A proposal has been made for the amendment of this Article.
The current wording does not seem to apply to regulations in force (thus
singularly restricting its scope), in addition to which it encroaches on
national law, which must be avolded in a procedural agreement which, in
France, will not be submitted to Parliament.

Article 6: A proposal has been made for the amendment of this Article.

It would not seem possible, from the legal point of view, for a State to
give the regquired guarantee. This guarantee could be called into guestion
under the provisions of Article 8 and can therefore hardly be accepted.
Furthermore, the guarantee, and particularly the perpetual character of the
depositary institution, would appear to be in contradiction with other pro-
visions (Rule 5) which envisage the default of that institution.

Articles 7 and 8: The proposed amendments are editorial and result from
the amendments proposed for Article 6.

REGULATIONS

Rule 11.3(b): The provisions of 11.2 would not seem capable of covering
the case referred to in paragraph (b), which in no way requires the autho-
rization of the depositor. This paragraph should therefore be maintained.

Rule 11.3(c): These provisions place administrative tasks on the depositary
institutions which they are not capable of satisfactorily carrying out and they
therefore run the risk of making themselves liable in respect of the devositor.
They could therefore be deleted if the provisions of paragraphs {a} and (b),
which would seem to cover the various cases of release of samples under national
regulations, were maintained.
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DMG/DC/ 7 april 15, 1977 (COriginal: English)
JAPAN

Cbservations and Proposals concerning the Draft Treaty

Article l: It should be examined by the Conference whether the inclusion of
intergovernmental organizations should be maintained or not.

Reason: 1. As of today, only the African Intellectual Property Organiza-
tion (OAPI) has the legal capacity of an intergovernmental organization and it is
reported that the European Patent Organisation will also gualify in the near future.

2. We believe that there are little grounds to make ex-
ceptions to the traditional system according to which, under the Paris
Convention, only States can become members of a Special Union. This prob-
lem should be discussed and investigated in relation to the revision work
of the Paris Convention which is now going on.

Articles 4 to 8: Articles 6 to 8 should become Brticles 4 to 6; Article 5
should become Article 7 and Article 4 should become Article 8.

Reaspn: It is more logical to present first the Article concerning the
International Depositary Zuthority and then put the provisions concerning
export and import restrictions and new deposits.

Article 4: The sentence in brackets should be maintained.

Reason: It is desirable that the sentence concerning the burden of proof
be kept since this sentence makes clear that the domestic law will govern this
matter.

Article 5:

1. We understand that the expression "microorganisms deposited, or
destined for deposit" means microorganisms which are either deposited or ex-
ported or imported for the purpose of deposit with an international depositary
authority. In other words, the microorganisms that are so far known and would
not be deposited with any international depositary authority would not bhe
covered by this article.

2. We understand that this article shall be applied for only new
regulations restricting the export or import of certain kinds of microorganisms,
which are adopted after this treaty has entered into force for the contracting
parties.

Article 6:

1. 1In Article 6(2}, after {(iwv}, insert as new paragraph (3) the following
sentence; "The depositary institution shall, in its capacity of international
depositary authority," and renumber (v} to (i), {vi} to (ii}, (vii} to (iii)
and (viii) to (iv}, respectively.

2. Article 6{3} is to a large extent almost duplicated by Article 8(3);
s0 i1t seems to be proper to delete this paragraph.

Reason: Article 6(2)({i} to (iv) relates to the capacities of an inter-
national depositary authority, while Article 6(2) (v) to (viii) defines the
work to be performed by an international depositary authority. Therefore,
the latter part shall be separated as a new paragraph {(3}.
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Article 7:

The term "contain information" of paragraph (1)} (b} should be changed to
"contain the required information” and "as provided in the Regulation" should
be deleted.

Reason: Article (1) ({b) seems to duplicate paragraph {3} of this Article.

Article B8:

1. As to brackets in {1} (c), we would like to choose a majority of two-
thirds as alternative.

Reason: Termination and limitation of the status of International Depos-—
itary Authority should be treated prudently at the decision of the Assembly.

2. We suggest to delete: "from the date provided for in the Regulations®
from (2)(b) of this Article.

Reason: This phrase is not necessary, in view of paragraph {(3) of this
Article.

Article 9:

1. The expression "exercise rights conferred upon it" in Arti-
cle 9(2)(a)(ii) should be changed to "perform such tasks as are spacially
assigned to it under other provisions of this Treaty."

Reason: This expression gives an impression as if the Assembly would have
special rights on this Treaty.

2. We suggest to delete "and 1its organs" in (2){a)({v) of this Article.

Reason: There is neither reference nor definition of the word "organs"
and the meaning of the word is not clear as well.

3. We do not understand the reason why there is discrepancy in expression
with respect to the Assembly between (2) (a)(v) of this Article and PCT Arti-
cle 53(2){viii}. We suggest to change "a majority" to "two-thirds" in para-

graph (6} (a).

Reason: Refer to Article 53{(6)(a) of the PCT and Strasbourg Agreement
Article 7(3)(4).

Article 18:
Both certified copies ©of the Treaty and the Requlations as well as
certified copies of any amendment to the Treaty and to the Regulations should

be addressed to the same hodies.

Reason: There is no reason to treat differently both kinds of certified
coples, for they have the same effects.
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DMO/DC/ B April 14, 1977 (Original: English}
UNITED STATES OF AMERICA

Proposal concerning the Draft Treaty

Article 3 should read as follows:

{1} Any competent body of a Contracting Party which allows or reguires
the deposit of microorganisms for the purposes of patent procedure shall
recognize, for such purposes, the deposit of a microcorganism with any inter-
national depositary authority, provided that proof of such deposit is or has
been furnished to the industrial property office of the Contracting Party in
the form of a receipt issued by that authority.

{2) The recognition of any deposit referred to in paragraph {1) shall

include the recognition of the fact and date of the deposit as indicated by
the international depositary authoritky.

DMO/DC/9 April 14, 1977 (Original: English)
UNITED STATES OF AMERICA

Proposal concerning the Draft Treaty

ACLLSLE Y [nsert befcre “"such Regulations” the words "it is recommended
that."
DMO/DC/ 10 April 15, 1977 (Original: English)

SOVIET UNION

Proposals concerning the Draft Treaty

1. Article 1 of the Treaty sheould read as follows: "The States parties to
this Treaty (hereinafter referred to as "the Contracting States") constitute

a Union for the international recognition of the deposit of microorganisms for
the purposes of patent procedure.”

In all subsequent provisions "the Contracting Parties™ should be replaced
by "Contracting States."

2. To make the following presentation of Article 2(i) of the subject Treaty:
"reference to a "patent" shall be construed as references to patents for
inventions, inventors' certificates, utility certificates, utility models,
patents or certificates of addition, inventors' certificates of addition, and
utility certificates of addition."

3. To add in Article 3 the following varagraph (3): "The reference to the
"Contracting State" in this Article shall be regarded as referring to any
intergovernmental organization to which a number of States entrusted the granting
of regional patents and of which all the member Statcs are, at the same time,
members of the Paris Union for the Protection of Industrial Property, should

such organization declare that it takes the responsibility envisaged by this
Article.™
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4. Article 17(1)(a) should read as follows: “This Treaty shall be signed

in a single original in the English, French and Russian languages, all the
texts being equally authentic." 1In view of the above it is proposed to delete
the reference to the Russian lancuage from Article 17(1) (k).

DMO/DC/ 1] April 15, 1977 (Original: French)
ROMANIA

Proposals concerning the Draft Treaty

Article 1: 1In harmony with Article 19 of the Paris Convention, delete the words
"and intergovernmental organizations."

Article 2(i): The proposals relate only to the French text (replace "certi-
ficats d'inventeur" and "certificats d'inventeur additionnels" by "certificats
d'auteur d'invention” and "certificats d'auteur d'inventions complémentaires,"
respectively).

Article 2{ix): Add the words "Ffor microorganisms” after the words "inter-~
national depositary authority.”

Article 2(x): The proposal relates only to the French text {add "interna-
tionale” after "2 une autorité de dé&pSt") .

Article 2{x1): Add the words ", interestes industrial proverty offices" after
the words "to the depositor."

Article 4(l)t{a}): Replace the words "furnish" and "furnishing" by the word
"release."

Article 4(2): Replace the words “to furnish” by the words "to release."

Article 5; Add at the end of the text the words "in the case where the
depositor has not taken the measures specified by the international depositary
authority."

Article 6(1}): Adé the words "for microorganisms" after the words "In order
to qualify for the status of international depositary authority."

Article 6{2)(vii}: Add the words "and be responsible for an unauthorized dis-
closure of microorganisms to third parttes.”
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DMO/DC/12 April 15, 1977 (Orlginal: English)
FEDERAL REPUBLIC OF GERMANY

Proposals concerning the Draft Treaty and the Draft Regulations

1. Article 3{l}: The words "for such purposes, the deposit..." should be

o

replaced by the following wording: .+. for such purpcses, any deposit...."

2. Article 4(l}{c}: The second sentence should be replaced by the following
wording:

"The international depositary authority, any competent body of a Contract-
ing Party and any third party may contest the allegation of the depositor;
the burden of proof shall be governed by the applicable law."

3. Rule 10.2: The feollowing paragraph should be added:

“{g) 1In the event that the allegaticn of the depositor is contested under
Article 4(1)(c), the viability statement shall be accompanied by a correspond-
ing declaration.™

4. Proposal for a statement in the Records of the Diplomatic Conference:

“The Conference came to the conclusion that the guestion of liability of a
Contracting State for having given the guarantee according to Article 6(1) and
of the liability of international depositary authorities for acts or omissions
under the Treaty and the Regulations is governed by the applicable national law
and that the Treaty and the Regulations do not create a liability which in a
similar situation would not exist in the absence of the Treaty."

DMO/DC/13 April 15, 1977 {Original: French}
FRANCE

Proposal for a Resclution concerning restrictions on the export and import
of certain kinds of microorganisms

It is proposed that the Conference adopt the following Resolution:

Resolution
concerning restrictions on the
export and impert of certain kinds of microorganisms

The Budapest Diplomatic Conference for the Conclusicn of a Treaty on the
International Recognition of the Deposit of Microorganisms [or the Purposes of
Patent Procedure, convened from April 14 +to 28, 1877,

Considering that the aims of the Treaty can only be attained on the ex-
press condition that samples of microorganisms deposited with an international
depositary authority, located on the territory of a Contracting State, may be
exported to the territory of another Contracting State,

Conscious that the import and export of certain kxinds of microorganisms
are or may be prohibited by naticnal laws,
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Considering that if these prohibitions are not of an exceptional
character, justified by the dangers that the import or export of certain
kinds of microorganisms entail, for example, for health or the environment,
they would be of a nature as to compromise the application of the Treaty,

Adopts unanimously the following Resolution:

"The Contracting States of the Treaty on the International Recognition
of the Deposit of Microorganisms for the Purposes of Patent Procedure are
invited forthwith to take all necessary measures permitting the full appli-
cation of the Treaty by limiting, in so far as it is possible to do so, re-
stricticns on the ilmport or export of microorganisms deposited, or destined
for deposit, under the Treaty."

DMO/DC/14 April 15, 1977 (Original: English}
THE MAIN COMMITTEE

Texts emerging from the discussicns of the Main Committee

I. Article 3: Recognition of the Deposit of Microorganisms

{1} Any competent body of a Contracting Party which allows or reguires
the deposit of microecrganisms for the purposes of patent procedure shall recog-—
nize, for such purposes, the deposit of a microorganism with any international
depositary authority. Such recognition shall include the recognition of the
fact and date of the deposit as indicated by the international depositary
authority as well as the recognition of the fact that what is released as a
sample is a sample of the deposited microorganism. The competent body of any
Contracting Party may reguire that a copy of the receipt, showing the fact and
the date of the deposit, from the international depositary authority be fur-
nished to such body (within a specified time limit].

{2) As far as matters regulated in this Treaty and the Regulations are
concerned, no Contracting Party may require compliance with reguirements
different from or additional to those which are provided in this Treaty and
the Regulations.

II. Passage for the Records of the Diplomatic Conference

When adopting the second sentence of Article 3(1), the Diplomatic Conference
understocd that the fact, date and identity therein mentioned may, under the
applicable law, always be contested on the ground that they are based on an error,
misrepresentation or other grounds which, according to the general principles of
law, allow contesting allegations.

DMO/DC/15 April 15, 1977 (Original: English)
JAPAN

Cbservations and Proposals concerning the Draft Regulations

Rule S.1{e):

1. Insert before "any expenses" the words "to the defaulting authority."
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2. Add to the end of the second sentence "to the international depositary
authority indicated by him."

Reason: Although Rule 5.1{e} provided that the depositor shall pay the
charge for the transfer and the storage, this rule does not indicate the
recipient of such charge.

Rule 9.1:

Insert the following paragraph 9.2 (Rule 11.2 of document DMO/IV/3) after
Rule 9.1, and renumber the present paragraph 9.2 as 9.3:

"9.2 Return_ or Destruction of the Deposited Microorganism

As long as no publication for the purposes cof patent procedure has
occurred, the depositor may request the internaticnal depositary authority to
return to him the deposited microorganism or to destroy it, and the said author-
ity shall promptly camply with the request.”

Reason: As it seems to be meaningless to keep for 30 years a microorganism
for which no publication for the purposes of patent procedure has occurred and
for which there is no possibility to be released, provisions should be made for
the return to the depositor or destruction of such microorganism.

Rule 9.2:

Renumber 9.2 as 9.3,

Maintain the words within square brackets.

Reason: We believe it is preferable to keep the part in brackets because
there may be occasions when it is necessary in the course of examination of a
patent application before its publication to confirm whether the said micro-
organism is actually deposited or not.

Rule 10:

Delete the second sentence of Rule 10.2({f}.

Reason: We believe that this provision concerns a matter which should be
dealt with by national leglslatiocn.

Rule 11:

Maintain the provision 11.3{b) in krackets.

Reason: In examining two conflicting applications earlier and subseguently
filed in time, in accordance with Article 3% of Japanese Patent Law, there may be
occasions when examination of the subsequently filed application may be undertaken
before the earlier filed application is published, and in that case, the release
of the microorganism concerned becomes necessary although the earlier application

is not published. 1In order to make such procedure possible, this provision in
brackets should be maintained.
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DMO/DC/16 April 18, 1977 {Original: English]
THE SECRETARIAT OF THE CONFERENCE
Observations and Propesals concerning the Draft Treaty. Provisions concerning

intergovernmental organizations preparea by the Secretariat of the Conference
at the reguest of the Chairman of the Main Committee

1. The present paper is based on the following assumptions:

{a) that intergovernmental organizations are not to become party to the
Budapest Treaty;

{b) that intergovernmental organizatiocons fulfilling certain conditions
may, by a declaration addressed to WIPO, accept the effects of those provisions
of the Treaty and the Regulations which refer to such organizations;

{c} that the said provisions would, essentially, mean:

{i} that the effects of the deposits of microorganisms under the
Treaty would be recognized by such organizations;

. {ii} that the guarantee or assurances ¢oncerning international
depositary authorities could be furnished by such organizations;

‘ _(iii) that such organizations may propose to the Assembly the ter-
minaticn of the international depositary authority status of international
depositary authorities designated by others;

{iv) that such organizations would have a special ohserver status
in the Assembly and all the committees and working groups; they would not
have the right to vote; "special" would mean only that they must be -
invited to all meetings.

2. The key provision would be Article 8bis, which could read as follows:

varticle 8bis: Intergovernmental Industrial Property Organizations

(1) Any intergovernmental organization to which several States have en-
trusted the task of granting regional patents and of which all the member
States are members of the International (Paris) Union for the Protection of
Industrial Property may file with the Director General a declaration that it
accepts the obligation of recognition provided for in Article 3({1l). the
obligation concerning the requirements referred to in Article 3(2}) and all the
effects of the provisions of this Treaty and the Regulations applicable to
intergovernmental industrial property organizations. I1f filed before the
entry into force of this Treaty according te Article 15{l1l}, the declaration
referred to in the first sentence of this paragraph shall become effective on
the date of the said entry into force. If filed after such entry into force,
the said declaration shall become effective three months after its filing
unless a later date has been indicated in the declaration. In the latter case,
the declaration shall take effect on the date thus indicated.

{2} Where any provision of this Treaty or of the Regulations affecting
intergovernmental industrial property organizations is revised or amended, any
intergovernmental industrial property organization may withdraw its declaration
referred to in paragraph (1) by notification addressed to the Director General,
The withdrawal shall take effect:

(i} where the notification has been received before the date on
which the revision or amendment enters into force, on that date;

(ii) where the notification has been received after the date referred
to in (i), on the date indicated in the notification or, in the absence of such
indication, three months after the date on which the notification was received.
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(3} In addition to the case referred to in paragraph {2), any inter-
governmental industrial property organization may withdraw its declaratiocon
referred to in paragraph (1} by notification addressed to the Director
General. The withdrawal shall take effect two vears after the date on which
the Director General has received the notification. HNo notification of with=
drawal under this paragraph shall be receivable during a period of five years
from the date on which the declaration tocok effect.

{4) The withdrawal referred to in paragraph (2) or (3) by an inter-
governmental industrial property organization whose communication under
Article 7 has led to the acguisition of the status of international deposi-
tary authority by a depositary institution shall entail the termination of
such status one year after the date on which the Director General received the
notification of withdrawal.”

3. The other main changes in the Introductory Provisions and in Chapters I
and II of the Treaty would be the following {those concerning Chapters III and
IV of the Treaty and the Regulations would be propesed once the provisional
decisions of the Main Committee on the Treaty will be known):

General: replace "Contracting Party" by "Contracting State" and
"Contracting Parties™ by "Contracting States.”

Article 1, first line, delete "and intergovernmental organizations."

Article 2(v}) would be replaced by the following text: " ‘'inter-
governmental industrial property organization' means an organization that has

filed a declaration under Article 8bis(l)."

Article 2(vii}, first line, delete "of a Contracting Party."

Article 2({vii)fa), first line, delete "where the Contracting Party is a
State,...."

Article 2{vii) (b), delete the words "where the Contracting Party is an
intergovernmental organlzation,®" in the first line and replace in the third
line "that organization or" by "an intergovernmental industrial property orga-
nization or."

Article 6{1l}, the follewing sentence should be added: "The said guarantee
may be furnished also by an intergovernmental industrial property organization;
in that case, the depositary institution must be located on the territory of
a State member of the said organization."”

Article 7(1l){(a), the focllowing sentence should be added: "The said status
may be acquired also by virtue of a written communication, addressed to the
Director General by an intergovernmental industrial property organization,
contalning the said declaraticn.”

Article 7{2){(a), third line, after "Contracting State" insert "or the
intergovernmental industrial property organization."

Article 8{l)(a) should read: ™Any Contracting State or any intergovern-
mental industrial property organization, with the exception of the Centract-
ing State or the intergovernmental industrial property organization which, in
respect of an international depesitary authority, has made the communication
referred to in Article 7({1l)," [continued withcut change].

Article B({1)(b) should read: "Before making the regquest under subparagraph
{a), the Contracting State or the intergovernmental industrial property orga—
nization shall, through the intermediary of the Director General, bring the
reasons for the proposed regquest to the attention of the Contracting State or
the intergovernmental industrial property organization which has made the
communication referred to in Article 7(1l} sc that that State or organization
may ..." [continued without change].
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Article 8{2)(a}, first line, insert "or intergovernmental industrial
property organization" after “"Contracting State."

Article 9(1), insert after subparagraph (b) the following subpara-
graph (b)bis:
"Any intergovernmental industrial property organization shall be represented
by special observers in the meetings of the Assembly and in those of the
committees and working groums established by the Assembly.™

Article 9(1) {c} would read as follows: "Any State not member of the
Unicn which is a member of the Organization or cf the International (Paris}
Union for the Protection of Industrial Property and any intergovernmental
organization specialized i1n the field of patents other than an intergovern-
mental industrial property orxganization may be represented by obhservers in
the meetings of the Assembly and, if the Assembly so decides, in those of
such committees or working groups as may have been established by the
Assembly."

Article 9(2) (a) (vi} should read: ‘“determine, subject to paragraph (1} {c},
which States other than Contracting States, which intergovernmental organiza-
tions other than intergovernmental industrial property organizations and which
international non-governmental corganizations shall be admitted to its meetings
as observers apd to what extept interpational depositary authorities shall be
admitted to its meetings as observers;...."

DMG/DC/17 April 15, 1977 (QOriginal: English)
THE PLENARY CF THE BUDAPEST DIPLOMATIC CONFERENCE

Rules of Procedure. Text adcpted by the Budapest Diplomatic Conference

Editor's Note: The Rules of Procedure adopted by the Budapest Diplomatic
Conference are those set forth in document DMO/DC/2 (see page 105 of these
Records) .,

DMO/DC/18 April 18, 1977 (Qriginal: English)
SWEDEN

Proposals concerning the Draft Regulations

I. It is proposed that Rule 10 be amended as follows:

{a) Rule 10.1{i} should read:

(i} promptly after any deposit referred tc in Rule 6
or any transfer referred to in Rule 5.1;

(b} Rule 10.2{a}{i} should read:

(i) te the depositor, promptly after any depocsit referred
to in Rule 5.1:

(c) Rule 10.2(b) should be deleted.
{d) Insert in Rule 10.2{e} as a new item (vi} the follwscing words:
{vi}) the result of the viabillity test;

The present item (vi} then becomes item (vii}.
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el In Rule 10.2(e}{vi}) of the present text, the words "and that the
results of the test were negative" should be deleted.

ITI. Rule 11.1(ii) shculd be deleted.

DMO/DC/ 19 April 18, 1977 (Original: French)
SWITZERLAWND

Proposals concerning the Draft Regulations

1. PRule 1]1.3{a)({ii} should read as follows:

"publication referring to that deposit has been effected by
that office for the purposes cof patent procedure;”

2. In Rule 11.3.(fa)(iii}), the words "makes the said right dependent”
should be replaced by the words "makes, or allows the said right to be made,
dependent."

3. Rule 11.3.(b) should be deleted.

4. Rule 11.3.(c} should be deleted; conseguently, Rules 11.3.(d) and
11.3.(e) should alsc be deleted.

DMO/DC/ 20 April 18, 19277 (Original: English}
FEDERAL REPUBLIC OF GERMANY

Ohservations and Proposal concerning the Draft Treaty {(Articles 17(1)--
Languages of the Treaty

In document DMO/DC/10 it is oroposed that Article 17{1)(a} of the Treaty
should read as follows: "This Treaty shall be signed in a single original in
the English, French and Russian languages, all the texts being equally
authentic."

The Delegation of the Federal Republic of Germany understands the reasons
inspiring this oroposal, but nevertheless would like to point out the follow-
ing:

German iz the official language in several of the States represented at
the Conference. It has moreover since long rlayed an important part in the
field of industrial proverty.

For these reasons it would be indicated to make also German one of the
authentic treaty languages. Since, however, this Treaty is established under
Article 19 cof the Paris Convention for the Protection of Industrial Property,
the Delegation of Lthe Federal Republic of Germany has so far abstained from
submitting a corresponding proposal to the Conference.

1f, however, the proposal contained in the above mentioned document is

adopted, Article 17{1}(a) should read as follows: "This Treaty shall be signed
in a single original in the English, French, German and Russian languages, all
the texts being egually authentic," In this case it is further proposed to

delete the reference to the German language from Article 17(1) {(b}.
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DMO/DC/21 Aapril 18, 1977 (Original: English)
FEDERAL REPUBLIC OF GERMANY

Proposals concerning the Draft Regulations

1. In Rule 11.1{i}, delete the words "is an invention which" and "the use of."
2. In Rule 11.3(aj{i}, delete the words "is an invention which" and "the use
of."

3. In Rule 11.3{(c) (i}, the last part of the sentence, as from "the said

office,"” should be redrafted to read as follows:
"the said coffice shall also =zransmit a form on the basis of the
conditions which any requesting party must fulfill, to which the
signature of the said party shall ke affixed before the release
is effected;"

4, Rule 11.4(c) should be amended as Follows:

"and shall be accompanied by a copy of the receipt referred to
in Rule 7.4."

DMO/DC/ 22 April 18, 1977 {(Original: English)
CZECHOSLOVAKIA

Observations and preoposals concerning the Draft Regulations

Rule 6.1: To be added: "The depositor must indicate the properties of the
microorganism dangerous to health or environment if any."

Rule 7.3{(i): To be added {after the semicolcn): "an express statement of
possessing the status of an international depositary authority under this
Treaty."

Rule 11: Both the braft Treaty and the Draft Regulations fully ignore the
necessity of any effective international reagulation in order to overcome the
risk of misusing the release of samples of devosited microorganisms. By this
way, the practical value of this Treaty is substantially reduced. Reserving
the regulation of this problem to naticnal legislation is not reasonable
since the sense thereof should be to prevent the misuse preponderably from
abroad. {4 foreign misuser cannct be sued, of course, in his home country
under the law of another country, i.2. under the law of the country of the
depasitor or aof that of the deposit.)

For this reason, a very ilmportant--caruinal--provision should he insertec
1n any sultable place, e.¢. as a new item (0 in Rule 21.4{ay) as follows:

"{v} a written undertaking of the requesting party that the sample will
not be used for any industrial or commercial ourpase and/or transmitted
to any other natural person or legal entity, comprising an obligation of
compensating any damage resulting from breaking the said undertaking,®

Moreover, an express provision should be included in Rule 11 entrusting
member States with issuing more detailed rules regqulating the release of
samples of deposited microorganisms.
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Rule 13: The content of this Rule should be deleted and replaced by another
provision in the sense that all informatien and communications provided in this
Rule will be notified by an already existing journal of WIPO (such as "Indus~
trial Property" or the like) issued monthly or more freguently.

Reasons:

1. The frequency proposed in this Rule (twice a vear) is insufficient and
incoperative,

2. The publication of such a separate gazette would be uneconomical and
undesirable for the sole purpose of publicizing the necessary official infor-
mation instead of concentrating it in a collective official gazette of WIPO.

DMO/DC/23 April 18, 1977 (Original: English}
THE SECRETARIAT OF THE CONFERENCE
Proposals concerning the Draft Treatyv. Amendments to Article 4 prepared by

the Secretariat of the Conference at the request of the Chairman of the Main
Committee

1. Paragraph {1} (a), first line, replace "can no longer" by "cannot,"

2. Paragraph {1} (b} (i), add at the end, "or where the international
depositary auwthority with which the original depesit was made discontinues,
temporarily or definitively, the performance of its functions in respect of
deposited microorganisms."”

3. Paragraph (1} {e)., fourth line, after "authority" insert "or the
discontinuance of performance of functions"; last line replace "termination
or limitation" by "termination, limitation or discontinuance,"

DMC/DC/24 April 18, 1977 (Original: French)
ROMANTA

Proposals concerning the Draft Regulations

Rule 6(1) (b} should read as follows: "The written statement referred to
in paragraph {a} must contain the proposed sclentific description and/or
taxonomic designation of the deposited microorganism."

The purpose of this proposal is to give the possibility to verify the
identity between the deposited microcorganism and its description.

Rule 7(3)(vi}: In view of the proposal concerning Rule 6(1} (b}, the text of
Rule 7(3) (vi) should have the fellowing wording: "{vi} the proposed scientific
description and/or taxonomic designation of the microorganism.”

Rule B{l){a): The text of Rule 8§{l}{a} sould be completed by the addition of
the following words: "...until the date of issuance of the receipt."”

Rule 11{3}: This Rule should be completed by the addition, after para-

graph (c)({ii), of the following wording: "({(c)bis Paragraph (a) shall apply with
the exception of items (1), (ii) and (iii} when the industrial property office
certifies in the declaration referred to in paragraph (a) that the rights of the
owner have ceased,”
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DMO/DC/25 April 19, 1977 {Original: English)
JAPAN

Observations and proposal concerning the Draft Regulations

If Article 3 is adopted as proposed in document DMO/DC/1l4, add in Rule 6.1
the following paragraph (c): "{c} The internaticnal depositary authority may
require the depositor to fulfill the condition necessary for the acceptability
of the microorganisms to be deposited.”

Reason: An international depositary authority may need to ask the
depositor to submit to him a certain number of samples prepared in a specified
state such as lyophylized preparation or slant, and to complete 2 certain form
needed for technical and administrative reasons only.

The proposed new Article 3{2} {(document DMO/DC/14) does not provide that
any international depositary authority may require from the depositor compliance
with requirements different from or additional to those which are provided in the
Treaty and the Regulations.

We, however, are afraid that the new Article 3(2) seems to prohibit the

above requirement of an intermational depositary authority which is a national
organ.

DMO/DC/26 April 19, 1977 (Original: English}
UNITED STATES OF AMERICA

Proposals concerning the Draft Regulations

1. It is proposed that Rule 5.l1(c} be revised to read: "The depositor shall
within three months after receiving the receipt referred to in Rule 7.5..."

2. Rule 6.2({a)({iii) should be redesignated as Rule 6.2(b) and read: "{b)
It is strongly recommended that the written statement referred tc in paragraph (a)
should contain the most recent...”

3. In Rule 8.1, the last word "deposit" should be changed to "first application
for a patent."

4. In Rule 10.2{e}{vi), a period should be placed after the word "issued" and
the rest of the paragraph deleted.

5. It is proposed that a new paragraph (c¢}({i} be added to Rule 11l.3:
"the said office may provide for release of a sample of such deposit upon
notification to the international depositary auntheority that a patent referring

to such deposit has been granted; or"

Rule 11.3(c), paragraphs (i) and (ii) should be reidentified as paragraphs
{i1) and (iii)}.

6. In Rule 11.4(d}, second line, the words " if reguested," should be
tnserted after "shall."

7. A new Rule 12.1l{a)(iii) should he added: "subject to Rule 11.4(d), first
sentence, for notification of release of samples.”

Present Rule 12.1{a){iii) would be renumbered as (iv}.
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DMO/DC/27 April 19, 1977 (Original: English)
ITALY

Observations and Proposals concerning the Draft Regulations

1, It is proposed that Rule 6.1(b) be replaced by the following Rule 6.1(a}(v):
"the scientific description and proposed taxonomic designation of the deposited
microorganism."

2. It is accordingly proposed that Rule 6.2(a) (iii) be modified by deleting
the words: ™indicated in connection with the original deposit as existing on
the date relevant under Article 4(1)(e)."

3. The Delegation of Italy is of the opinion that the scientific description
and taxcnomic designation should be given both in connectien with the original
deposit and the new deposit, if any, at the date at which they are made, to

allow a comparison of the two descriptions and designations, should a new depeosit
become necessary under Article 4.

If the foregoing proposal is accepted, the following changes are also to
be introduced.

4. Rule 7.3(vi) has to be worded as follows: "the scientific description
and proposed taxconomic designation of the microorganism."

5. Rule 8.1{a) has to be modified as follows: "The depositor may amend the
sclentific description and taxonomic designation presented in connection with
the deposit of a microorganism."”

6. In Rule 8.1(b} the words "Any such later indication or" should be deleted
and replaced by the word "The .,"

7. In Rule 8.1(b) {(iv) the words "in the case ¢of an amendment" should be
deleted.

DMC/DC/28 April 19, 1977 (Original: English)
HUNGARY

Proposals concerning the Draft Regulations

1. Rule ll.4f{a} gives some prescriptions concerning the language of the
documents enumerated here. The list of these documents seems necessary to be
completed with the "communication” provided under Rule 11.3(c) (i) which con-
tains--among others--the date of the availability of the microorganism for
release. The same applies to Rule 11.4(d).

For this reason we propose to add in line 2 of Rule 11.4(a) after the words
"or 11.3{a)" and in line B of Rule 11.4(d) after the words "the said request"
the following words: ", the communication referred to in Rule 11.3(c}{i})."

2. In the last line of Rule 11.,4(d) we propose to refer to Rule 11.3(c} (i), and
in line & of this paragraph to add after the words "the pertinent request" the
words: "made under Rules 11.1, 11.2 or 11,3."

A similar formulation is applied in the first line of Rule 1ll.4(a).
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DMO/DC/29 April 1%, 1877 (Original: English)
SOVIET UNIONW

Proposals concerning the Draft Regulations

1. Rule 6,1(iii}: The text of Rule 6.1(iii) should read as follows: "the pur-
pose for which the micrcorganism is meant, details of the conditions necessary
for the cultivation of the microorganism, as well as its storage and viability
test, and also, where a mixture of microorganisms is deposited, descriptions of
the components of the mixture and methods for checking their presence;"

2. Rule 7.2(b}: Rule 7.2(k) should read as follows: "Any text matter in the
receipt shall be in English or French or Russian. It may be simultanecusly in
two of the above languages. Any text matter appearing in the receipt in
English, French or Russian may alsco appear therein in any other language.”

3. Rule 11.3(c)(i}: To include reference to possiblity of the Russian
language usage.*

*Editor's Note: There is a mistake in the text of this document. JItem 3
concerns Rule 11.4{a) rather than Rule 11.3{c) {i}).

DMO/DC/ 30 April 19, 1977 {Original: English}
CREDENTIALS COMMITTEE

Report (Prepared by the Secretariat of the Conference}

1. The Credentials Committee (hereinafter referred to as "the Committee")},
established by the Budapest Diplomatic Conference for the Conclusion of a
Treaty on the International Recognition of the Deposit of Microorganisms for
the Purposes of Patent Procedure {hereinafter referred to as "the Budapest
Diplomatic Conference"), on April 14, 1977, met on April 18, 1977.

Composition

2, The delegaticons of the following States members of the Committee attended
the meeting: Austria, Bulgaria, Denmark, Hungary, Indonesia, Italy, Romania,
Soviet Union, Spain. Brazil and Canada were not represented.

Opening of the Meeting

3. The President of the Budapest Diplomatic Conference, Mr. E. Tasnaddi
{Hungary) opened the meeting.

Officers

4, On the proposal of the President of the Budapest Diplomatic Conference,
the Committee unanimously elected Mr. G. Gudkov (Soviet Union) as Chairman

and H.E. §. Carcia de Pruneda v Ledesma {5pain) and Mr. A. Pareang (Indonesial,
as Vice-Chairmen.
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Examination of Credentials, etc.

5. In accordance with Rule 91} of the Rules of Procedure adopted by the
Budapest Diplomatic Confecrence on April 14, 1977 thereinafter roferred to as
"the Rules of Frocedure"), the Committee examined the credentials, full powers,
letters or other documents presented for the purposes cf Rules 6 and 7 by the
Member Delegations, the Observer Delegations and the representatives of the
Obserwer Ornanizations.

Member Delegations

6. The Committec found in <ue form, in accordance with Rule & of the Rules
of Procedure, the credentials and full poders presented by the Member Dele-
gations of the Following States members of the International Union for the
Protection of Industrial Preoperty {hereinafter referred to as "the Paris
Uniocn"): Denmark, France, German Democratic Repullic, Germany (Federal
Repulbile iy, Novway, Poland, Sovier Unicn, Spawn, Switzerland, United Kinadam
United States of America.

7. {a} The Committee found in dug form, in accordance with Rule 6 of the
Rules of Procedure, the credentials presentaed by the Member Delegations of
the following States members of the Paris Union: Australia, Austria,
Czechoslovakia, Finland, Huncary, Japan, Wetherlands, Reomania, Sweden

(b} Tre Committee noted that, in accordancc with estaklished practices,
powers of representation in principle implied, in the absence of any express
reservaticn, the right of signature, and that it should be left to each
Memb>er Delcgation to interpret the scope of its credentials.

Observer Delegations

8. The Committee found in due form, in accordance with Rule ¥(l} of the
Rule=s of Procedure, the document of appointment presented by the Observer
Delegation of the following State invited to participate in the Budapest
NDiplomatic Conference as an ~hgerver, in acceordance with Pule 2{2) of the
Rules of Procedure: Pakistan.

Observer Organizations

g, The Committee found in due forwm, in accordance with Rule 7({2} of the
Rules of Procedure, the letters or documents of appecintment presented by the
representatives of the following intergovernmental and international non-
governmental corganizations invited to participate in the Budapest Diplomatic
Conference as observers: {a) Interim Committee of the Eurooean Patent
Uraanisation (REPR0G; (bl Committee of National Institutes of PMatent Agents
{CHNIPA}, Council of Eurcpean Industrial Federations (CEIF}, Europcan
Tederation of Agonts of Industrv in Industrial Property (FEMIPI), Inter-
national Association for the Protection of Industrial Property [(AIPPIY,
Internatienal Chamber of Commerce (ICCY, Tnternational Federation of Patent

Agents (FICPT1, International Federation of Pharmaceutical Manufacturers
Assoclations ¢ 1V0ML 0 Do J1e Inddustrial Prowerty Association (8TPAY, Undion of
European Patent Attorneys and Other Representstives hefore the Furopcan Patent
Office (UNEPA!, Union of Industries of thoe Furopean Community (UNICE), World

Federation for Culture Collections [(WFCC).

Further Procedure

10. The Committee expressed the wish that the Secretariat should bring Rules b
{"Credentials and Full Powers"), 7 [("Letters of appointment") and 10 ("Pro-
visicnal Participation") of the Rules of Procedure to the attenticon of deleqga-
tions and representatives of organizatieons not having presented credentials or
letters of appointment.

HeEOI‘t

11. The Committee authorized the Secretariat to prepare the report of the
Committee for submission t- the RBudapest Diple—atis~ C~nfervence.
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DMO/DC/ 31 April 1%, 1977 (Driginal: English)
THE SECRETARIAT OF THE CONFERENCE
Proposals concerning the Draft Treaty. Text corresbonding tec the so-called

Third Sclution prepared by the Secretariat of the Conference on the pasls of
the discussions of the Main Committee

Article ll:
{1} fas in document DMD/DC/3]

(2} The Regulations adopted at the same time as this Treaty are, in the
English and French languages, annexed to this Treaty. OQfficial texts of the
Regulations in the other languages referred to in Article 17{l) and (2) shall
be established by the Director General after consultation with the interested
Governments.

{3) to {5) fas in document DMO/DC/3]

Article 17:

(1) This Treaty shall be signed in a single original in the English,
French, (A} and (B) languages. 1In case of divergence between on the one hand
the English and the French texts and on the other hand any of the texts in
the other said languages, the English and the French texts shall prevall.

(2} Official texts shall be established by the Director General, after
consultation with the interestad Governments, in the ... languages, and such
other languages as the Assembly may designate.

(3) This Treaty shall remain open for signature at Budapest until
December 31, 1377.

DMO/DC/32 April 19, 1577 (Original: English}
THE SECRETARIAT OF THE CONFERENCE

Observations and proposals concerning the Draft Treaty and tie Draft
Regulations. Previsions concerning intergovernmental organizations prepared
by the Sccretariat of the Conference at the request of the Chairman of the
Main Committee (supplement to_document DMO/DC/16)

As regards the Chapters of the Treaty and the Regulations not covered
by document DMOQ/DC/lé, the following amendments result Erom the Main
Committee's decision concerning the said document.,

I. TREATY

General: replace "Contracting Party" by “Contrating State” and
"Contracting Parties" by "Contracting States."

Article 13(3)({c): delete "and intergovernmental organizations."

Article 14(1): delete subparagraph (b),

Article 14{2}: delete "and declarations of approval or acceptance."

Article 15(1): delete "or intergovernmental organizations," and “or
declarations of approval or acceptance" and "cr declaration of approval or
acceptance.”
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Article 15{2): delete "or intergovermmental organization" and “or
declaration of approval or acceptance.”

In Article 18(2), "Article 14(l){a)" should be replaced by "Article 14{1)"
and "referred to in Article 14(1) {(b})" by "which have the right to make a
declaration under Article 8bis{l}."

Article 18(4}: Replace, after "Regulations," the end of the provision
by "to all Contracting States and to all intergovernmental industrial property
organizations and, on request, to the Government of any other State and to any
other intergovernmental organization which has the right to make a declaration
under Article 8bis{1}."

Article 12 should read:

"Notifications"

The Director General shall notify the Contracting States, the intergovern-
mental industrial property organizations and those States not members of the
Union which are members of the International ({Paris) Union for the Protection
of Industrial Property of:

{i) signatures under Article 17;

{(ii} deposits of instruments of ratification or accession under
Article 14(2);

{iibis}) declarations under Article 8bis(l);
{iii) to (wviii} Ino change]

{ix) withdrawals under Article Bbis(2} or (3)."

II. REGULATIONS

General: Replace "Contracting Party” by "Contracting State® and
"Contracting Parties" by "Contracting States.”

Rule 3.1: Replace "transmitted" by "addressed" and "through dipleomatic
channels"” by ", in the case of a Contracting State, through diplomatic channels
and, in the case of an intergovernmental industrial property ordanizaticn, by its
chief executive officer."

Rule 3.2: After "Contracting States" insert "and intergovernmental indus-
trial property organizations."

Rule 3.3: After “"Contracting State" insert "or intergovernmental indus-
trial property organization."

Rule 4.1(c): After "Contracting States" add "and intergovernmental indus-
trial property organizations."

Rule 4.2{b){iii}: After "Contracting State" insert "or intergovernmental
industrial property organization.”

Rule 4.2(d}: After "Contracting States"” insert "and intergovernmental
industrial property organizations."

Rule 5.1{a}: After "Contracting State"” insert "or intergovernmental
industrial property organization.”

Rule 5.1(b): After "Contracting States and" insert "the intergovernmental
industrial property organizations as well as."

Rule 5.2({(a): After "Contracting State" insert "or intergovernmental
industrial property organization.”

Rule 5.2(b): After "Contracting States" insert "and intergovernmental
industrial property organizations."
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Rule %.2: 1In the bracketed part at the end after "Contracting State"
add "or of an intergovernmental industrial property organization.”

Rule 10.2(f): After "of a Contracting State" insert in the last line
"or of an intergeovernmental industrial property organization."

Rule 11.1: After "Contracting State" insert "or of any intergovern-
mental industrial property organization" and replace the words "the latter"
by "such office."

Rule 11.1(¢iii): After "Contracting State" add "or of the said orga-
nization; ...."

Rule 11.3{a): After "Contracting State” insert "or of an intergovern-
mental industrial property organization."

Rule 11.3{c): &after "Contracting State" insert "or of any intergovern-
mental industrial property organization."

Rule 12.2(a): After "Contracting State" insert "or intergovernmental
industrial property organization."

Rule 12.2(b): After "Contracting States" insert "and intergovernmental
industrial property organizations."

DMO/DC/ 33 April 19, 1977 (Original: English)
UNITED STATES COF AMERICA

Proposal concerning the Draft Requlations

It is proposed that Rule 10.1(ii} he deleted.

DMO/DC/ 34 April 20, 1977 (Criginal: English)
FEDERAL REPURLIC OF GERMANY

Proposal concerning the Draft Regulations

Rule 11.2(ii}, last line, should be amended as follows: after "release"
add "or by a declaration of the industrial property office stating that
according to the national law the authorization is considered to be glven by
the depositor.”

DMO/DC/ 35 April 20, 1977 {Original: English)
THE SECRETARIAT OF THE CONFERENCE

Text of Article 17 resulting from the discussions of the Main Committee
(on the morning of Apxril 20, 1977)

(1) {a) This Treaty shall be signed in a single original in the English

and French languages, both texts being equally authentic and of egual legal
force.
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{(b) Official texts of this Treaty shall be established by the Director
General, after consultations with the interested Governments and within two
months from the date of signature of this Treaty, in the cother languages in
which the Convention establishing the World Intellectual Property Organization
was signed.

{c} ©Cfficial texts of this Treaty shall be established by the Director
General, after consultation with the interested Govermnments, in the Arabic,
German, Italian, Japanese and Portuguese languages, and such other languages
as the Assembly may designate.

{2) This Treaty shall remain open for signature at Budapest until
December 31, 1977.

DMO/DC/ 36 Bpril 20, 1977 {(Original: English)
FEDERAL REPUBLIC OF GERMANY

Propeosal concerning the Draft Regulations {new Rule 11.3{a)bis)

After Rule 11.3(a} the following provision should be inserted as
Rule 1l.3(a})bis:

"Paragraph (a} shall apply with the exception of item (ii) thereof
where the industrial property office certifies, in the declaration referred to
in paragraph (a), that, under the law governing patent procedure before that
office, the certified party has a right, prior to the publication of the patent
application referring to the deposited microorganism, to inspect the files of
the said applicaticn, and that the depositor has been notified of the request
of the certified party to inspect the files."

DMO/DC/37 April 21, 1977 (Original: English}
THE SECRETARIAT OF THE CONFERENCE
Proposal concerning the Draft Regulations {Rule 11.3(a)). Redraft prepared by

the Secretariat of the Conference at the regquest of the Chairman of the Main
Committee

11.3 Release to Parties Legally Entitled

{a) Any international depositary authority shall release a sample of any
deposited microorganism to any authority, natural person or legal entity (here-
inafter referred to as "the certified party")., on the regquest of such party,
provided that the request is made on a form issued by the International Bureau
and that on the said form the industrial property office of a Contracting State
or of an intergovernmental industrial property organization certifles that:

(i) an application referring te the deposit of that microorganism
has been filed with that office for the grant of a patent and that the subject
matter of that application involves the said microorganism or the use thereof;

{(ii) that, except where the second sentence of (iii} applies,

publication for the purposes of patent procedure has been effected by that
office;
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(iii) that the certified party has a right to a sample of the micro-
organism under the law governing patent procedure before that office and, where
the said law makes the sald right dependent on the fulfillment of certain con-
ditions, that that office is satisfied that such conditions have actually been
fulfilled or, where the said law allows it that the sald right be made dependent
on the fulfillment of certain conditions, the fulfillment aof such conditions was
actually reguired and that they have actually been fulfilled; where the cer-
tified party has the said right under the said law prior to publication for the
purpose of patent procedure by the said office and such publication has not vet
been effected, the certification shall expressly state so and shall indicate,
by citing it in the customary manner, the applicable provision of the said law,
including any court decision.

DMO/DC/ 38 April 21, 1977 {(Original: English)
THE CHATERMAN OF THE MAIN COMMITTEE

Draft Resclution

Editor's Note: This document contains the text of the Draft Resclution as
propased by the Chairman of the Main Committee and is the same as the Final
Text of the Resolution adopted by the Budapest Diplomatic Conference

{see page 91 of these Regords}. It is not reproduced here.

DMO/DC/ 39 april 21, 1977 (Original: English)
THE SECRETARIAT OF THE CONFERENCE
Proposal concerning the Draft Regulations (Rules 6.3--Draft prepared by the

Secretariat of the Conference at the request of the Chairman of the
Main Committee)

6.3 Requirements of the International Depositary Authority

Any international depositary authority may regquire that the microorganism
be depcsited in the form and quantity necessary for complving with the require-
ments of the Treaty and these Regulations and be accompanied by a completed
form necessary for the administrative procedure of such authority.

DMO/DC/ 40 Zpril 21, 1977 (Original: English)
UNITED STATES OF AMERICA

Proposal concerning the Draft Regulations

Rule 11.3(b):

{h) MNotwithstanding paragraph (a}, any internaticnal depcsitary authority
shall release a sample to any authority, natural perscn or legal entity on the
basis of a communication received from any industrial property office certifying
that the microorganism, identified by the accession number given to it by the
international depositary authority, is referred to in a patent granted and
published by that office.
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DMO/DC/ 41 April 22, 1977 (QOrigilnal: English)
THE SECRETARIAT OF THE CONFERENCE
Proposal concerning the Draft Regulations (Rule 11.3(h)--Redraft prepared by

the Secretariat of the Conference at tne reguest of the Chairman of the Main
Cormittee)

{(b} In respect of patents granted and published by any industrial property
office, such cffice may from time to time communicate to any international
depositary authority lists of the accession numbers given by that authority to
the deposited microorganisms referred to in the said patents. The international
depositary authority shall, on the reqguest of any authority, natural person or
legal entity, release to it a sample of any microorganism where the accession
number has been so communicated. In respect of deposited microorganisms whose
accession numbers have been so communicated, such office shall not be reguired
to provide the certification referred to in Rule 11.3(a).

DMQ/DC/ 42 April 22, 1977 {(Original: English)
THE SECRETARIAT OF THE CONFERENCE
Proposal concerning the Draft Regulations {(Rule 9.2--Redraft prepared

by the Secretariat of the Conference at the reguest of the Chairman of the
Main Committee)

3.2 GSecrecy

No international depositary authority shall give information to anyone
whether a microorganism has been deposited with it under the Treaty. Further-
more, it shall not give any information to anyone concerning any microorganism
deposited with it under the Treaty except to an authority, natural person or
legal entity which is entitled to obtain a sample of the said micrecorganism
under Rule 11 and subject to the same conditions as provided in that Rule.

DMO/DC/43 April 25, 1%77 (Original: English/French)
THE DRAFTING COMMITTEE

Draft Treaty {(Articles 1 to 20; submitted tc the Main Committee

The Drafting Committee met under the chairmanship of Mr. I. Davis (United
Kingdom) on April 23, 1977, and, on the basis of the decisions of the Main
Committee of the Budapest Diplomatic Conference meeting under the chairmanship
of Mr. J.-L. Comte ({(Switzerland} on April 14, 15, 18, 19, 20, 21 and 22, 1977,
prepared the attached text.

It is herewith submitted to the Main Committee.

Editor's Note: This document contains the text of the Draft Treaty. It is not
reproduced in this wvolume. In the following is indicated the sole difference
between this text and the Final Text adopted by the Diplomatic Conference (see
the odd numbered pages from 11 to 43 of these Records).

Article 4({2}: The words "as long as that authority is in a position to
furnish samples of such microorganism” appear, in the Draft, between sguare
brackets.
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DMO/DC/ 44 April 25, 1977 (Original: English/French)
THE DRAFTING COMMITTEL

braft Regulations (Rules 1 to 15} submitted to the Main Committee

The Drafting Committee met under the chairmanship of Mr. I. Davis {(United
Kingdom} on April 23, 1977, and, on the basis of the decisions of the Main
Committee of the Budapest Diplomatic Conference meeting under the chairmanship
of Mr. J.-L. Comte (Switzerland) on April 14, 15, 18, 19, 20, 21 and 22, 1977,
prepared the attached text.

It is herewith submitted to the Main Committee.

Editor's Note: This document contains the text of the Draft Regulations. It
is not repreduced in this wolume. In the following are indicated only the 4dif-
ferences between this text and the Final Text adopted by the Diplomatic Confer-
ence {(see the odd numbered pages from 49 to 87 of these Records).

1. Rule 5.1(b): Same as in the Final Text except that, in the Draft, the
words corresponding to "paragraph (a){iv); the notificatiocn of the Director
General and the notification received by him" read as follows: "para-
graph (a) {iv) and that notification."

2. Rule B.2: Same as in the Final Text except that, in the Draft, the words
corresponding to "Rule B.l, deliver” read as follows: "Rule B.l, and against
payment of a fee, deliver."

3. Rule 10.2(e): Same as in the Final Text except that, in the Draft, the
reference is Rule 12.1{a}{ii) rather than Rule 12.1l{a}{iii).

q. Rule 11.4(h}: Same as in the Final Text except that, in the Draft, the
reference is Rule 12.1(a) (1il} rather than Rule 12.1(a) (iv}.

5. Rule 12.1: The wording of this Rule reads, in the Draft, as follows:

"(a) Any international depositary authority may, with respect to the pro-
cedure under the Treaty and these Regulations, charge a fee:

{1) for storage;

{1i) subject to Rule 10.2{e}, first sentence, [or the issuance of
viability statements;

{iii) subject to Rule 1l1l.4(h), first sentence, for the furnishing of
of samples.”

DMO/DC/ 45 April 25, 1977 (Original: English/French}
THE SECRETARIAT OF THE CONFERENCE
Proposed changes in documents DMO/DC/43 and DMO/DC/44 (Note by the Secretariat

of the Conference, approved by the Chairman of the Main Committee and the
Chairman of the Drafting Committee!

I.

1. The changes proposed in handwriting in
Article 2(vii} and {ix}
Article 3{1l){a) and {(b)
Rule 11.1(iii} and (iv)

are based on the following considerations.
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2. Once the complete text of the draft Treaty and the draft Regulations was
established by the Drafting Committee, it was realized that:

(a) the term defined in Article 2(vii}(a}=--that i3, "competent body of
a Contracting State"--is only used in one of the Articles (Article 3{1)(a} and
{b}) of the Treaty and 1s not used at all in the Regulations;

ib) the term defined in Article 2{vii) (b)--that 1s, "competent body of
an 1lntergovernmental industrial property organization"--is not used at all in
the Treaty and is only used in one of the Rules {Rule 11.1(iii)} and (iv}) of
the Regulations;

{c) the term defined in Article 2(vii) (c)~--that is, "competent body"--isg
only used in one of the Articles (Article 2{ix}) of the Treaty and is not
used at all in the Regulations.
3. Consequently, it seems hardly worthwhile to define the sald terms.
4, In any case, the definltlons are rather complicated.
5. Furthermore, it was found that the use of the terms in guestion could be
avoided through changes 1in all those {(very few) lnstances in which they are
used, and such changes would only render the texts clearer and more precise.
6. It 1s proposed that these provisicns be changed as indicated in hand-

writing.

IT.,

7. It is proposed that the words appearing within square brackets be in-
cluded in Article 4(2), for the sake of more precisiocn.

III.

8. The exception provided for in Article B(l)({(a) has been expressed in a
separate sentence for the sake of clarity.

DMO/DC/ 46 April 25, 1977 (Origlnal: English/French)
THE SECRETARIAT OF THE CONFERENCE
praft Statements to be included in the Records of the Budapest Diplomatic

Conference (Texts prepared by the Secretariat of the Conference cn the
request of the Chairman of the Main Committee)

1. Ad Article 3{1){a): "Wwhen adcocpting the second sentence of Article 3{1)({a),
the Diplomatic Conference understood that the fact, date and identity therein
menticned may, under the applicable law, at any time be contested on the ground
that thevy are based on an error, misrepresentation or other grounds which,
according to the general principles of law, allow contesting allegations.™

2. Ad Article 4{l}({c): “wWhen adouting the second sentence of Article 4(1) {c),
the Diplomatic Conference understood that the expression "contested" covers the
case that an industrial property office does not accept the allegation of the
depositor."
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3. hd Article 6: "When adopting Article 6, the Diplomatic Conference under-
stood that the liability, if any, of a Contracting State for having Furnished
the assurances under Article 6{1} and the liability, if any, of an international
depositary autherity for actks or omissions under thc Treaty and the Regulations
are governed by the applicable naticnal law and that the Treaty and the
Regqulations do not create any liability which dvoes not exist in the absence of
the Treaty and the Regulations.”

4. Ad_Rule 11: "wWhen adupting the provisions or Rules 11.1, 11.2 and 1L.3,
the Diplomatic Conference understood that the entitlement to the Ffurnishing of
a sample of the microorganism is not affocted by the expiration of the patent
in which the said microorganism is referred to,"

DMO/DC/47 April 26, 1977 (Original: English/French)
THE MATN COMMITTEE

Draft Treatv {Articles 1 to 20} (submitted for adoption by the Plenary of the
Budapest Diplomatic Conferencel

Editor's Note: This document contains the text of the Draft Treaty
{Articles 1 to 20) as adopted by the Main Committee on April 26, 1977,
and submitted for adeption by the Flenary of the Budapest Diplomatic
Conference; this text is the same as the Final Text adopted by the
Diplomatic Conference (see the odd numbered pages from 11 to 42 of
these Records). It is not reproduced here.

DMO/DC/ 48 April 26, 1977 (Original: English/French)
THE MAIN COMMITTEE

Draft Regulatigns {Rules 1 to 15} {submitted for adoption by the Plenary of
the Budapest Diplomatic Conference)

Editor's Note: This document contains the text of the Draft Regulations
{Rules 1 ko 15} as adopted by the Main Cormittee on aApril 26, 1977, and sub-
mitted for adoption by the Plenary of the Budapest Diplomatic Conference;
this text is the same as the TFinal Text adopted by the Diplomatic Conference
{see the 2dd numbered pages from Jv to 87 of tnese Records). It is nct re-
croduced herc.

DMO/DC /49 Anril 26, 1977 (Original: English/French)
THE MAIN COMMITTREE
Draft Statements to be included in the Records of the Budapest Diplomatic

Conference (submitted for aporoval by the Plenary of the Budapest
Dinlomatic Conference}

Editor's Nota: This documont contains the text of the Draft Statements to be
included in the Records of the Budapest Diplomatic Conference, as approved by
the Main Committee on April 26, 1977, and submitted for approval by the Plenary
of the Budapest Diplomatic Conference. Thay are the same as those contained

in document DNO/DC/A 36, exceot 1ter "4, o Bnte 11" woie®y should read as
follows:
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4, Ad_Rule 11: "When adoptindg the provisions of Rules 11.1, 11.2 and

11.3, the Diplomatic Conference understoocd that the expiration of the patent
referring to the deposited microorganism does not alter the rules which the
international depositary authority and the reguesting party must follow in
connection with the furnishing of samples; it was nowever noted that the
conditions which allow an industrial property cffice to give the reguired
certification may be different before and after the expiration of the
patent.”

DMO/DC/50 April 27, 1977 (Origimal: English/French}
MAIN COMMITTEE

Draft Resolution (submitted by the Main Committee for adoption by the Plenary
of the Budapest Diplomatic Conference}

Editor's Note: This document contains the text of the Draft Resclution as
adopted by the Main Committee on April 26, 1977, and submitted for adoption
by the Plenary of the Budapest Diplomatic Conference; this text is the same
as the Final Text adopted by the Diplomatic Conference {(see page 91 of these
Records) .

DMO/DC/51 April 27, 1877 ({(Original: English}
CREDENTIALS COMMITTLEL

Additional Report (prepared by the Secretariat cf the Conference)

1. The Credentials Committee of the Budapest Diplomatic Conference held
its second meeting on April 26, 1977, under the chairmanship of Mr. G. Gudkov
{Soviet Union}.

2. The Credentials Committee found that, since the preparation of its report
on its first meeting (document DMO/DOC/30), the member Delegations of the
following States members of the Paris Union had presented full powers in due
form, in accordance with Rule 6 of the Rules of Procedure: Bulgaria, Finland,
Hungary, Italy and the Netherlands.

DMO/DC/52 Anril 27, 1977 (Original: English/French})
THE PLENARY OF THE BUDAPEST DIPLOMATIC CONFERENCE

Final Act adopted by the Plenary of the Budapest Diplonatic Conference
on April 27, 1977

Editor's Note: This document contains the text of the Final Act as adopted
by the Plenary of tne Budapest Diplmatic Conference on April 27, 1977;
{see page 95 of these Records).
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DMO/DC/53 April 27, 1977 {Original:; English/French)
THE SECRETARIAT OF THE CONFERENCE

Memorandum by the Secretariabk of the Conference (Texts approved by the
Plenary of the Budapest Diplomatic Conference)

The Plenary of the Budapest Diplomatic Conference in its meeting on
April 27, 1977

(a) adopted the following texts:

(i} the Budapest Treaty on the International Recognitien of the
Deposit of Microorganisms for the Purposesz of Patent Procedure {as set forth
in document DMO/DC/47);

{ii) the Regulations under the Budapest Treaty on the Inter-
national Recognition of the Deposit of Microorganisms for the Purposes of
Patent Procedure (as set forth in document DMO/DC/4B) ;

{(iii} a Resclution concerning the setting up of an Interim
Advisory Committee {(as set forth in document DMO/DC/50) ;

{b} approved the texts of statements to be included in the Records of
the Budapest Diplomatic Conference (as contained in document DMO/DC/49) .

iv) the Final Act {(as set forth in document DMO/DC/52) ;

DMO/DC/54 April 28, 1977 (Original: English/French)
THE SECRETARIAT OF THE CONFERENCE

Signatures. Memorandum by the Secretariat of the Conference {Budapest Treaty,

Final Act)

The following States signed, on April 28, 1977, the following instruments
adopted at the Budapest Diplomatic Conference:

1. BUDAPEST TREATY ON THE INTERNATIONAL RECOGNITIOW OF THE DEPOSIT
OF MICROORGANISMS FOR THE PURPOSES OF PATENT PROCEDURE

Bulgaria, Denmark, Finland, France, Germany (Federal Republic of), Hungary,
Italy, Netherlands, Norway, Spain, Switzerland, United Kingdom, United States
of America.

2. FINAL ACT

Australia, Austria, Bulgaria, Czechoslovakia, Denmark, Finland, France, German
Democratic Republic, Germany (Federal Rewublic of), Hungary, Italy, Japan,
Ketherlands, Norway, Poland, Romania, Sovaiet Union, Spain, Sweden, Switzerland,
United Kingdom, United SLates of America.
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LIST OF THE CONFERENCE DOCUMENTS “DMO/DC/DC"
(CMO/DC/DC/1 to DMO/DC/DC/3)

Document

. i .
Number Submitted by Subject
1. The Secretariat cf Lhe braft Treaty on the International
Conference Recognition of the Deposit of
Microorganisms for the Purposes of
Patent Procedure {submitted to the
Drafting Committee)
2. The Secretariat of the Draft Regqulations Under the Treaty
Conference on the Internaticnal Recognition
of the Deposit of Microorganisms
for the Purposes of Patent
Procedurc {submitted to the Draft-
ing Committee)
3. The Secretariat of the braft Statements to he included in

Conference the Records of the Budapest
Diplomatic Conlerence {(Texts re-
sulting from the discussions of the
Main Commitkee)
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TEXT OF THE CONFERENCE DOCUMENTS "DMO/DC/DC™
{DMO/DBC/DBC/]1 to BMO/DC/DC/3)

DMO/DC/DC/ L April 21, 1977 (Original: English)
THE SECRETARIAT OF THE CONFERENCE

Draft Treaty on the International Recognition of the Deposit of Microorganisms
for the Purposes of Patent Proco'ire (submitted to the DJrafting Committce)

Editor's Note: This document contains the text of the Draft Treaty as sub-
mitted to the Drafting Committee by the Secretariat of the Conference. It is
not reproduced in this volume. In the fcllowing are indicated only the dif-
ferences between this text and the Final Text adopted by the Diplomatic
Conference on April 28, 1977 (see the odd numbcred pages from 11 to 43 of
these Records).

1. Title of the draft Treaty. The words "Draft Treaty" are replaced,
in the Final Text, by the words "Treaty o Budapest."

2. Article 2{vi) to (xviii). The wording of this Article is, in the
Draft, as follows:

"fvi) "industrial property office" means an authority competent for the
grant of patents;

{vii) "competent body" means:

(a} the industrial property office or any othner authority, in-
cluding any court, of a Contracting State or of any intergovernmental orga-
nizaction <f which that State is a member, providea that such office or other
authority is competent in any patent procedure having effect in that State;

(b} the industrial property office or any other authority, in-
cluding any court, of an intergoveramental industrial property organization
or of any State member of that organization, vrovided that such cffice or other
authority is competent in any patent procedure having effect in that organiza-
tion under the international convention establishing that organization;

{viil) "depositary institution" means an ingstitution which provides for
the receipt, acceptance and storage of microorganisms and the making avail-
able of samples thereof;

{ix) "international depositary authority” means a depositary institution
which, for the purposes of patent procedure before any competent body, has
acquired the status of international depesitary authoritv as provided in
Article 7;

{x) "depositor" means the natural person or legal entity transmitting
a microorganism to an internaticnal depositary authority, which receives and
accepts it, and any successor in bLitle of the said natural)l person or legal
entity;

{xi} "release of a sample"” means the naking available by an international
depositary authority of a sample of the Jeposited microorganism to the de-
positor or ko an industrial property office or any other third party:

{xii} "Union" means the Union referred to in Article 1;
(xiii}) "Assembly" means the Assembly reicrred to in Article 10;
{xiv} "Organization" means the World Intellectual Froperty Organization;

{xv}) "International Bureau" means the International Bureau of the
Organization and, as long as it subsists, the United International Bureaux for

the Protection of Intellectual Property {BIRPI);

{xvi} "Director General" means the Director General of the Organization;
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{xvii} "Regulations" means the Regulations referred to in Article 2;

(xviii) "published by the International Bureau" means publication by
the International Bureau as provided in the Regulations.'

3. The title: "CHAPTER I. SUBSTANTIVE PROVISIONS" does not appear
in the Draft.

4. Article 3({l). The wording of this Article is, in the Draft, as
follows:

"Recognition of the Deposit of Microorganisms

(1) {a) Any competent body of a Contracting State which allows or re-
quires the deposit of microorganisms for the purposes of patent procedure
shall recognize, for such purposes, the deposit of a microorganism with any
internaticnal depositary authority. Such recognition shall include the re-
cognition of the fact and date of the deposit as indicated by the inter-
national depositary authority as well as the recognition of the fact that what
is released as a sample is a sample of the deposited microorganism.

(b} Any competent body may require that a copy of the receipt of the
deposit referred to in subparagraph (a), issued by the international depositary
authority, be furnished to such body."

5. Article 4(2}). The wording of this Article is, in the Draft, as
follows:

“{2y The right referred to in paragraph (1) {a) shall not exist where
the deposited microorganism has been transferred to another international
depositary authority and that authority is in a position to furnish samples
of the said microorganism.”

6. Article 5. The words "the dangers for health or the environment" read,
in the Draft, as follows: "the dangers entailed for health or the environment
by the export or import of the microorganisms.”

7. Article 6(1}{viii}. The word "furnish” reads, in the Draft, as follows:
"release."

8. Article B(l)({a). The wording of this Article is, in the Draft, as
follows:

"(l](a) Any Contracting State or any intergovernmental industrial property
organization, with the exception of the Contracting State or the intergovern-
mental industrial oproperty organization, which, in respect of an international
depositary authority, has made the communication referred to in Article 7(1) may
regquest the Assembly to terminate, or to limit to certain kinds of microorganisms,
that authority's status of international depositary authority on the ground that
the requirements specified in Article 6 have not been or are no longer complied
with."

9, Article 9{(1). The wording of this Article is, in the Draft, as
follows:

'%l) Any intergovernmental organization to which several States have en-
trusted the task of granting regional patents and of which all the member States
are members of the International {Paris) Union for the Protection of Industrial
Froperty may file with the Director General a declaration that it accepts the
obligation of recognition provided for in Article 2(1){a}, the obligation con-
cerning the requirements referred to in Article 3({2) and all the effects of the
provisions of this Treaty and the Regulations applicable to intergovernmental
industrial vroperty organizations. If filed before the entry into force of this
Treaty according to Article 16{l), the declaration referred to in the first
sentence of this paragraph shall become effective on the date of the said entry
into force. If filed after such entry into force, the said declaration shall be-
come effective three montns after its filing unless a later date has bheen indi-
cated in the declaration. In the latter case, the declaration shall take effect
on the date thus indicated.’
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10. Article 9(3). The reference is, in the Draft, paragraph {1} rather
than paragraph (1) ({a).

11. Article 9{4). The reference is, in the Draft, Article 7 rather than
Article 7(1).

12. Article 9(5). The reference is, in the Draft, paragraph ({(l} rather
than paragraph (1) (a) and the words corresponding to "whose members are all
the States members of the said organization and in which decisions are made by
the official representatives of the Governments of such States" read in the
Draft as follows: ‘“consisting of the offjicial representatives of the Govern-
ments of all the States members of the said organization."

13. Article 10(1)(d) and (2)(a){vi). The words corresvonding to “"inter-
governmental industrial property organizations as defined in Article 2{u)"

read in the Draft as follows: “intergovernmental industrial property orga—
nizations."

14. Article 1i{1)({i}. The words corresponding to "under this Treaty
and the Regulations or by the Assembly" read in the Draft as follows: "under
this Treaty or by the Assembly."

15. Article 12(4}(b). The word "furnishing" reads, in the Draft, as
follows: "release."

l6. Article 17(4). The wording of this Article is, in the Draft, as
follows:

“{4) The denunciation of this Treaty by a Contracting State which has
made a declaration referred to in Article 7(1) (a}) with respect to a depesitary
institution which thus became an international depositary authority shall entail
the termination of such awthority'’s status of international depositary authority
ong year after the day on which the Director General received the notification
referred to in paragraph (1}."

17. Article 19(2) and (4)}. The reference is, in the Draft, Article 9(1),
rather than Article 9(1) (a).

18. Arcicle 20(iii}). The reference is, in the Draft, Article 9{1}
rather than Article %{1} (a}.

19, Article 20(v}. The wording of this Article is, in the Draft, as
follows: "the decisions and communications under Articles 7 and B;...."
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DMO/DC/DC/2 April 22, 1977 {(Original: English)
THE SECRETARIAT (OF THE CONFERENCE
Draft Requlations under the Treaty on the International Recognition of the

Deposit of Microorganisms for the Purposes of Patent Procedure (submitted
to the Drafting Committee)

Editor's Note: This document contains the text of the Draft Requlations as
submitted to the Drafting Committee by the Secretariat of the Conference. It
is not reproduced in this volume. In the following are indicated only the
differences between this text and the Final Text adopted by the Diplomatic
Conference on April 28, 1977 (see the odd numbered pages from 4% to 87 of
these Records.

1. Title of the draft Regulations and Rule l.1. The words "Budapest
Treaty" appearing in the title and in Rule 1.1 of the Final Text read, in the
Draft, as follows: “Treaty."

2. Rule 2.1. The words corresponding to "including any public institu-
tion attached to a public administration” read, in the Draft, as follows:
“"including public institutions attached to any public administration.”

3, Rule 2.3. The words corresponding to "Furnishing of Samples" and
"furnish samples" read, in the Draft, as follows: "Release of Samples" and
"release samples.,”

4. Rule 3.1(b)(iil}). The words corresponding to "specify such kinds"
read, in the Draft, as follows: "specify the latter;™

5. Rule 3,1{b)}{iv). The word "furnishing" reads, in the Draft, as
follows: '"release.,"

6. Rule 3.1{b){v). The same as Rule 3.1{(b){vi}) of the Final Text. 1In
the Draft, there is no provision corresponding to Rule 3.1(b) (v) of the Final

Text.

7. Rule 4.1(b){ii) and Rule 4.2(b){ii). The words corresponding to
“specify such kinds" read, in the Draft, as follows: ™specify the latter-"

8. Rule 4.1(c). The word "promptly” before the word "notified" dces
not appear in the Draft.

9. PRule 4.1(e). The words corresponding toc "the date of the expiration
of the six-month period" read, in the Draft, as follows: "than the commence-
ment of the two-month period ...."

10. Rule 4.2(b) (iii). The words corresponding to "the expiration of three
months" read, in the Draft, as follows: "the expiration of a period of three
months, "

11. Rule 4.3. The wording of this Rule is, in the Draft, as follows: "In
the case of a termination or limitation of the status of international deposi-—-
tary authority under Articles B{1l), 8(2} or 17(4), Rule 5.1 shall apply mutatis
mutandis,"

12. BRule 5.1{a)(i}. The words corresponding to "deterioration or contam-
ination read, in the Draft, as follows: "“"deterioration and contamination."

13. Rule 5.l{a}t{iii}. The words corresponding to "all depositors affected"
read, in the Draft, as follows: "all interested depositors affected.”

14. Rule 5.1(b). The words corresponding to "paragraph (a)(iv); the no-
tification of the Director General and the notification received by him shall be"
read, in the Draft, as follows: '"paragraph f(a)(iv) and that notification shall
be."
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15. Rule 5.l{e)--second sentence. The words corresponding to "inter-
naticnal depositary authority" read, in the Draft, as follows: "industrial
propexrty office "

lé. Rule 5.2{(b). The words corresponding to: "the notification of the
Director General and the notification received by him" read, in the Draft, as
follows: "the notification and the measures which have been taken."

17. Rule 6.1{a)({iii}. The wording of this Rule is, in the Draft, as

follows: "details of the conditions necessary for the cultivation of the micro-
organism as well as for i1ts storage and its viability test, and also, where a
mixture cof microorganisms is deposited, descriptions of the components of the
mixture and any methods for checking their presence;”

18. Rule 6.1ltaj){v). The wording of this Rule is, in the Draft, as
follows: "an indication of any unexpectable properties of the microorganisms
dangerous tc health or the envircnment, particularly in the case of new micro-
organisms, "

19. Rule 6.3. The wording of this Rule is, in the Draft, as follows:
"Any international depositary authority may reguire that the microorganism be
deposited in the form and guantity necessary for the purpocses of the Treaty and
these Requlations and be accompanied by a form duly completed, necessary for
the administrative procedures of such authority. Any international depositary
authority shall communicate any such regquirement and any amendments thereof to
the Internaticnal Bureau,"

20. BRule 7.2(a). The word "designate" reads, in the Draft, as follows:
"decide . " -

21. Rule 7.2(b). The words "or letters filled in" read, in the Draft,
as follows: “or signs appearing.’

22. PRule 7.3(vi). In the Draft, there is no provision corresponding to
Rule 7.3{vi) of the Final Text.

23. Rule 7.4({(iii)., In the Draft, there is no provision corresponding to
Rule 7.4{(iii}. Rule 7.4(iii) of the Draft corresponds to Rule 7.4{(iv} of the
Final Text.

24. PRule 7,6. In the Draft, there is no provision corresponding to
Rule 7.6 of the Final Text.

25. BHRule 8.2. The words corresponding to "Rule 8.1, deliver" read, in
the Draft, as follows: "Rule 8.1, and against payment of an appropriate fee.'

26. Rule 9.1. The word "furnishing™" reads, in the Draft, as follows:
"release."”

27. Rule 10.2f{a)(iii). The words corresponding to "furnished" and
“furnishlng of samples" read, in the Draft, respectively. as follows: "released"
and "release."

28. BRule 10.2(e). The words corresponding to "an industrial property
coffice" read, in the Draft, as follows: "the industrial property office of a
Contracting State or an intergovernmental industrial property organization."

29. Rules 11.1, 11.2 and 11.3. The words "Furnishing of Samples" and
"furnish a sample" read, in the Draft, as follows: "Release" and "release a
sample."

30. BRule 11.1{iii}. The wording of this Rule is, in the Draft, as follows:
"the sample is needed for the purposes of patent procedure before a competent body
of the said Contracting State or of the saild organization.”

31. Rule 1ll.1l{(iv). The wording of this Rule is, In the Draft, as follows:
"the said competent body will use the sample and any information accompanying
or resulting from it only for the purposes of its patent procedure.”
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32. Rule 11.3(a)(iii). The words corresponding to "the certified party
has affixed his signature on a form hefore that office and that, as a con-
sequence of the signature of the said form, the conditions for furnishing a
sample to the certified party are deemed to be fulfilled" read, in the Draft,
as follows: "the certified party has signed a form bafore that office and that
with the signature of the said form, the conditions for release of a sample to

the certified party are fulfilled."

33. PRule 1l1.3(b). The words "the dcposits of the microerganisms" and
"furnish" read, in the Draft, respectively, as follows: "the deposited micro-
organisms" and "released."

34. Rule 1l.4(a)i{i). The end of this Rule reads, in the Draft, as follows:
"translation into Russian or Spanish; the details shall be regulated by the
Assembly;...."

35, PRule 11.4(f). The words "the regquest of the authorized party.," read,
in the Draft, as follows: "the request, as= well as of the authorized party."

36. Rule 11.4(f}. The word "furnished" reads, in the Draft, as follows:
"released."

37. Rule 11.4(g). The wording cof this Rule is, in the Draft, as follows:

"The international depositary authority having effected the rclease of the sample
shall promptly notify the depositor in writing of that fact, as well as of the
date on which the release was effected and of the name and address of the indus-~
trial property office, of the authorized party, of the certified party or of the
reguesting party, to whom or to which the sample was released. The said notifi-
cation shall be accompanied by a copy of the pertinent request, of any declara-
tions submitted under Rules 11.1 or 11.2 in connection with the said regquest and
of any forms or requests bearing the signature of the requesting party in
accordance with Rule 11.3.%

38. Rule 1ll.4(f). The wording of this Rule is, in the Draft, as follows:
"The release of samples referred to in Rule 11.1 shall be free of charge.
Where the release of samples is made under Rule 11.2 or 11.3, any fee pavable
under Rule 12,1l{(a){iii} shall be chargeable to the depositor, to the authorized
party, to the certified party, as the case may be, and shall he paid before or
at the time of making the reauest for release.”

39. Rule 12.1(a). The wording of this Rule is, in the Draft, as follows:

“(a) Any international depositary authority may, with resvect to the
procedure under the Treaty and these Regulations, charge a fee:

(i} for storage;

{ii) subject to Rule 10.Z2({e}, first sentence, for the issuvance of
viability statements;

{iii} subject to Rule 11.4{(f), first sentence, for the release of
samples.”

40. PRule 12,1(c). The wording of this Rule is, in the Draft, as follows:

"tc) 'The amount of any fee shall not vary an account of the nationality or
residence of the depositor or of any authority, natural person or legal entity
requesting the issuance of a viability statement or release of samples.”

41, Rule 12.2{b). The wording of thais Rule iz, in the Draft, as follows:

b} The Director General shall promptly notify all Centracting States
and intergovernmental industrial property ocrganizations of any notification
received under paragraph {a) and of its effective date under paragraph (c} .
The said notification and date shall be promptly pubhlished by the International
Bureau."
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42, PRule 13. The wordina of this Rule is, in the Draft, as follows:

"13.1 Torm of Publicaticon

The publication referred to in Article 2(xviii) shall be a part of the
monthly periodical of the International Bureau referred to in Article 15(2})
of the Paris Convention for the Protection of Industrial Property.

13.2 Contents

fa) At least in the first issuc of each year an up-to-date list of the
international depositary authorities shall be published, indicating in respect
of each such authority the kinds of microorganisms that may be deposited with it
and the amount of the fees charged by it.

{b} Full information on the ferilowing facts shall be published once,
in the first issue published after the occurrence of the fact:

(i} acquisition, termination and limitation of the status of
international depositarv authority, and the measures taken in connection with
such termination and limitation;

(1i} discontinuance of the functions of international depositary
authority, refusal to accept certain kinds of microcrganisms and the measures
taken in connection with such discontinuance or refusal;

{iii} changes in the fees charged by the international depositary
authorities;

(iv) reqguirements communicated in accordance with Rule 6.3 and any
amendments thereof.”

DMO/DC/DC/ 3 mpril 23, 1977 {(Original: English}
THE SECRETARIAT OF THE CONFERENCE

Draft Statements to be included in the Records of the Budapest Diplomatic
Conference ({Textzs resulting from the discussions of the Main Committee}

Editor's Nete: This document contains the text of draft Statements to be
included in the Records of the Budapest Diplomatic Conference. It is not
reproduced in this volume. In the following, is indicated only the dif-
ference between this text and that contained in document DMO/DC/DC/46,
repreduced con page 159 of these Records.

3. Ad Article 6. The words: '"which is a similar situation would not
exist in the absence of the Treaty" as appearing in document DMO/DC/DC/3 of
April 23, 1977, are replaced, in document DMO/DC/46 of April 25, 1877, by the
following text: “which does not exist in the absence of the Trecaty and the
Regulations."
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LIST OF THE CONFERENCE DOCUMENTS "DMO/DC/INF"
(DMO/DC/INF/1 to DMO/DC/INF/10)

Document 2
itted b
Number Subm e Y Subject
1. WIPOQ General Information
2. The Secretariat of the Composition of the Secretariat
Conference
3. The Secretariat of the Officers and Committees
Conference
4. The Secretariat of the First Provisgicnal List of Particlpants
Conference
5. The Secretariat of the Second Preovisional List of Participants
Conference
6. The Secretariat of the Documents of the Budapest Diplomatic
Conference Conference
7. The Secretariat of the Addendurn to the Second Provisicnal
Conference List of Participants
8. The Secretariat of the Officers
Conference
9. The Secretariat of the List of Participants
Conference
10. The Secretariat of the Final List of Documents cof the Budapest

Conference

Diplomatic Conference
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TEXT OF THE CONFERENCE DOCLMENTS "DMG/DC/INT"
fOMO/DC/INE /L to DMS/DC/INE/L10}

DMO/DC/INF/1 February 21, 1977 ({Uriginal: English)
WIPO

General Information

Editor's Note: This document contains Jge.eral inioymation for participants
concerning the organization of the Diplonatic Confersnce, the decuments, etc.
It is not reproducced here.

DMQ/DC/INC/2 April 14, 1977 (Original: Engiish/Trench)
THE SECRETARIAT OF THE CONFERENCE

Composition of the Secretariat

Editor's Note: This document contains a list of cfficers and members of the
Secretariat. It is not reproduced here. TFor the composition of the
Secretariat, see narre 475 of these Regords.

DMO/DC/INE/3 April 14, 1277 {Oriainal: English/French)
THE SECRETARIAT O THE CONFERENCL

Officers and Committees

Editor’'s Note: This documnent contains a list of cificers of the DPlenary and

the Main Committes and a list of the nembors of the Cunnittees. For the i1l list
of officers of the Conference, seoe wage 475 cf these Records., In the fol.owing

is only reproduced the list of thc members of the Credentials Committee and

the Drafting Committee.

Credentials Committee: Austrra, Hrazil, Bulgaria, Canada, Denmark, Hungary,
Indonesia, Italy, Romania, Soviet Uniun, Spain.

Drafting Committee: Czechoslovakia, France, Gerrany {Federal Republic ofj,
Mexico, Nethoerlands, Peland, Scnegal, United Kingdom, United States of America.
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DMO/DC/INF/4 April 14, 1977 {(Original: English/French)]
THE SECRETARIAT OF THE CONFERENCE

First Provigsional List of Participants

Editor's Note: This document contains the first provisional list of partiei-
pants. Tt is not reproduced here, For the full list of participants in the
Conference, see pages 463 to 475 of tnese Records,

DMO/DC/INF/5 Aapril 19, 1577 {Original: English/French)
THE SECRETARIAT OF THE CONFERENCE

Second Provisional List of Participants

Editor's Note: This document contains the second provisional list of partici-
pants. It is not reproduced here. For the full list of participants in the
Conference, see pades 463 to 475 of these Records.

DMO/DC/INF/6 Bpril 22, 1977 (Original: English/French)
THE SECRETARIAT OF THE CONFERENCE

Documents of the Budapest Diplomatic Conference {(issued until April 22, 1877)

Editor's Note: This document contains the list of all the decuments issued

for the Budapest Diplomatic Conference until April 21, 1977. It is not repro-
duced here. For the full list of the Conference documents, see pages 99 to 103,
1637 and 171 of these Records.

DMQ/DC/INF/7 April 26, 1977 (Original: English/French}
THE SECRETARIAT OF THE CONFERENCE

Addendum to the Seccond Provisional List of Partieipants

Editor's Note: This document contains the addendum to the second provisional
list of participants. It is not reproduced here. For the full list of
participants in the Confcrence, see pages 463 to 475 of these Records.

DMO/DC/INF/8 April 26, 1977 (Qriginal: English/French}
THE SECRETARIAT OF THE CONFERENCE

Officers

Editor's Note: This document contains a list of officers. It is not repro-
duced here. For the full list of cfflcers, see page 475 of these Records.
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DMO/DC/INF/9 April 27, 1977 (Original: English/French}
THE SECRETARIAT OF THE CONFERENCE

List of Participants

Editor's Note: This document contains a list of participants in the Conference.
It is not reproduced here, For the full list of participants in the Conference,
see pages 463 to 475 of these Records.

DMO/DC/INF/ L0 April 27, 1877 (Original: English/French)
THE SECRETARIAT OF THE CONFERENCE

Final List of Documents of the Budapest Diplomatic Conference

Editor's Note: This document contains a final list of decuments of the
Budapest Dipleomatic Conference., It is not reproduced here. For the full
list of the Conference documents, see pages 99 to 103, 163 and 171 of
these Records.
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PLENARY OF THE BUDAPEST DIPLOMATIC CONFERENCE
FOR THE CONCLUSION OF A TREATY ON THE
INTERNATIOKAL RECOGHRITION OF THE DEPQSIT OF
MICROORGANISMS TFOR THE PURPOSES QOF PATENT PROCEDURE

I
President: Mr. E. TASNADI (Hungary)

Vice-Tresidents: Mr. G. HENSHILWOOD {Australia}
Mr. A. HABIB {Egypt)
Mr. E. TUULI (Finland)}
Mr. H. IWATA (Japan)

Mr. G. BUDEWITZ (German Democratic Republic)

Secretary General: Mr. L. BAEUMER (WIPO)

Assistant Secretary General: Mr. G. LEDAKIS (WIPO)

First Meeting
Thursday, Acpril 14, 1977

Mocrning

Cpening address

Mr. BOGSCH (Director General of WIPQ):

1. Mr. Minister of Health, Dr. Schultheisz, Mr. President of the Budapest Metro-
politan Council, Dr. Szépvolgvi, Mr. Vice-Minister for Fcreiaqn Affairs, Mr, fzarka,
Mr. President of the National Office of Inventions, Engineer Tasn@di, Honeorable
Delegates and Members of the Diplomatic Corps in Budapest, Honorable Representatives
of governmental and intergovernmental organizations, Ladies and Gentlemen, I

have the honor and the great pleasure to open this Conference, the Budapest
Diplomatic Conference for the Conclusion of a Treaty on the International
Recognition of the Deposit of Miecroorganisms for the Purposes of Patent

Procedure. You and I shall have further cpportunities to express the thanks of

the World Intellectual Property Organization and of the participants in this
Conference to the Hungarian authorities for the premises and the general organiza-
tion of this Conference. PBut since several eminent and distinguished representa-
tives n»f the Hungarian Government and the City of Budapest, in particular

Dr. 5Schultheisz and Dr. 8Szépvolgwi, are with us todav, permit me to say that the
Conference premises are both beautiful and functional and that the general

organization is and promises to ke excellent in every respect. We are very
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grateful for the attention, the care and the friendly manner in which everything
has been provided to facilitate the work of the participants. Tt is5 in the true
Hungarian tradition of hospitality. May I now ask Dr. Schultheisz, Minister of
Health of Hungary, to address the Conference on behalf of the Hungarian Government.

Or. Schultheisz has the floor.

Mr. SCHULTHLEISZ (Minister of Health, Hurgary):

2.1 Mr. Director General, Pistinguishcd Delegates, Ladies and Gentlemen, in the
name cf the Geovernment of the Hungarian People's Republic, I have the honor to
welcome you, the representatives of governments and international organizations,
the Director General of WIPO and his collaborators, and all the participants in
the Conference. We are very happy that this impertant international organization
has accepted the invitation of the Hungarian Government and that this great and
important Diplomatic Conference is taking place in Budapest. I hope it is not
immodest of me to consider this fact to be at least partly a recognition of

Hungary's share in the activities of the Organization.

2.2 Mr, Director General, Ladies and Gentlemen, the Government of the Hungarian
People's Republic attaches great importance in its actlvity to the extension of
international cooperation based upon equality and mutual advantages in the field
of both bilateral and multilateral relations, for it is just such cooperation

that will result in direct advantages for the participants and favorably influence
the establishment of relations. Allow me to refer to the final document of the
Helsinki Conference, which affords new prospects of European cooperaticn, but

the importance and influence of which in fact spreads beyond the continent of
Eurcope. Wherever possible Hungary takes the necessary steps towards the develop-
ment of international cooperation. We were therefore pleased to propose Budapest
as the venue for this important Diplecmatic Conference. We sincerely hope that the
Conference will mark an important step in the extension of international cocopera-

tion.

2.3 This Dipleomatic Conference is an important stage in the development of the
Paris Convention which looks back on a long successful past, and to which Hungary
has been party since 1908%. The Hungarian Government knows well and apprecitates
highly the role and importance of the Paris Convention in the utilization of the

products of science and technology.

2.4 Until now, the function of the Paris Convention has been above all to promote
the utilization of the latest products of science and technologv for the benefit
of mankind by leocking feor and finding solutions to the problems ralsed by develop-
ment. The Paris Convention's aim i5 now s5till the same in helping the industrial
utilization, for the benefit of mankind, of the important results that are being
obtained in the field of an extraordinarily f{ast-developing science, namcly,
binlogy. Because of the extremely complicated and sometimes dangercus character

of these biological results, their industrial utilization calls for international
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regulation and cooperation. The work performed by you will have 2 bearing not
onlvy on progress in the field of industrial property, but also on such impurtant

problems as public health and protection of the environment.

2.5 Ladies and Gentlemen, your task is necither insignificant nor easy. I do
think, however, and I hope that you will agree with me, that the draft Treaty
elaborated by the experts will be an appropriate basis for the successful work

of the Conference. [ thereforc wish to express my sincere gratitude to the experts
for their work and to everybody who participated in the preparatieon of this
Conference, the bulk of which raturally fell te the Dircctor General and his
collaborators. 1 hope that, when your work is finished, vou will sign this

Treaty, which will thus be a permancnt result of international cocperation in

the field of industrial property.

2.6 Finally, allow me to wish you, in the name of the Hungarian JSovernment, much
success in your work. It is my wish that you will feel as welcome in Hungary as

it 15 cur sincere pleasure and afifection ta have vou here in our ccuntry.

Mr. BOGSCH {Director General of WIPO):

3. Thank you very much, Mr. Minister, for your welcoming words, which have
placed in the proper perspective our Conference and its impertance bhoth for
industrial property and for that part of industrial property which is p.rticularly
concerned with the health of the people and which you, as both Minister and prac-
tising doctor, incarnate here among us. I now have the pleasure to agive the flour

to the President of the Budapest Metropolitan Council, Dr. Szénvdlayi.

Mr. SZEPVOLGYI (President of the Budapest Metrorclitan Council, Hungary):

4.1 Ladies and Gentlemen, in the name of the capital of the host country, the
Budapest Metropolitan Council and the populaticn of our capital, as well as in

my own name, allow me first of all to welcome, with hooor and appreciation, the
members of the delegations participating in the Budapest Diplomatic Conference
which opens today. I welcome especially to ocur capital Dr., Arpad Bogsch,

Director General of WIPO. Tt is a special pleasure for us that your Organization,
highly respected and active as it is in the field of international relations, has
chosen Budapest as the place for the meeting. Until now a Diplomatic Conference
in the field of industrial property has never taken place in Hungary, although

the East-West Symposium, orcanized by the predecessor of WIPO in 1966, centri-—
buted greatly to the estaplishment of not only very useful but alsoc agreeable
relations between the internaticonal body responsible for industrial property and
the capital of Hungary. I consider tiis Ciplomatic Jonference to be 2 further
development in those relaticns, and ik my opinion it 1ls a great honor for Budapest

to host this very important meeting.
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4,2 The subject of this Diplomatic Conference is the International Recognition

of the Deposit of Microorganisms, and 1ts aim is to simplify and accelerate

patent procedure. It is a very important event, not only for developed industrial
countries but also for developing countries, struguling with the troubles of pro-
gress., The rapid pace of scientific and technological development and the per-
manent increase of international exchanges of goods call for constant development
in the protection of industrial property. The discussion and eventual acceptance
of this draft Treaty is renewed proof of successful international cooperation which
ensures development in the field of industrial property and the more up-to-date

satisfaction of industrial property reguirements.

4.3 Ladies and Gentlemen, for a few days only you will be the guests of our
capital, characterized by its extraordinary dynamic growth and its present popula-~
tion of 2.1 million. When you have time you will certainly take walks in the
streets and squares of Budapest and you will see evidence of our efforts and
achievements. You will recognize thakt our problems of urban development--which
often have a connection with your excellent profession--are similar to those
besetting the great cities of the world. T hope you will have a little time to
acguaint yourselves with the old and new features of our city. You have to take
into consideration the fact that people already lived on the site of Budapest
before the Christian era. Celtic, Roman and Hungarian people founded a city
here. In the Middle Ages several cilties existed here: where we are now was the
King's residence, Buda, with Pest on the opposite side of the Danube and further
north, on the site of the Roman Agulncum, OCbuda. The above three cities were
not united until 1873, in other words 104 wears ago, and it is only since then
that Budapest as we know it today has been the capital of the country. Review-
ing the history of our city, I have to mention that, while there were excellent
pericds of development, the life of the population was unfortunately not free of
tragedy. At the end of the Second World War a large section of the city was in
ruins and the number of inhabitants had diminished from 1.3 millien ko 800,000.
Our bridges had been blown up and 70% of the buildings had been destroyed or
damaged. A conslderable part of our industrial works had been destroyed or the
machinery dismantled and removed. There was hardly a vehicle left in the city.
We who live here were not only witnesses to this destruction, but also witnesses
to and participants in the excellent reconstruction which has taken place in our
capital and country since their liberation. We are still unsatisfied with many
things, of course, We know that we have to solve many tasks in connection with
the city's development, the improvement of living conditions, traffic and housing,
the creation of a healthier way of living and the protection of the environment.
When we consider where we started from in 1%45, and in the knowledge that, as a
result of the Government's special attention and the understanding assistance

and the work of people who love their capital, that capital is now going through
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a dynamic development never experienced beforc, with all the attendant advantages
and evolutionary difficulties, we have a feeliny rather of pride than of satis-
faction. I think you will appreciate this when you see our residential districts
or travel on the Metro, when vou cress the refbuilt Tlisabeth bridoe or look down
from the Fishermen's Bastion or the Mountailn HArmashatdrhegy and sec the wonderful
panorama of our capital and observe the dynamic ané bustling yet peaceful every-

day life of our people.

4.4, Ladies and Gentlemen, I should like to assure you that you are welcomed in

our country with pleasure and affection. We would be happy if the work of the
Conference could allow you to acfuaint yourselves with the beautiful capital of

our Socialist country, the everyday life of our hospitable, gay, friendly and
diligent people, with their passion for living, and the cxtensive cultural life

of our capital. T would be pleased if you were Lo return and visit us privately,
with your families, on the strength of vyour favorable impressions. It is my wish
that you will perform vyour important tasks successfully and contribute new scienti-
fic resulks to the peaceful, happy, healthy, more beautiful and richer future of
mankind. I wish the Conference and all the participants good results, strength

and health, and a happy private life. Thank you for your attention.

Mr. BOGSCH (Director General of WIPO):

5. Mr. President, Budapest is a beautiful, dynamic and very hospitable city,
and those of the delegates who have come here for the first time in their lives
will soon realize the truth of this contention; moreover, we are very pleased
indeed that the First Magistrate of this beautiful city has come to the meeting
and honored us, wWith others of his colleagues in the Govermmnent, at the inaugura-
tion of this Diplomatic Conference. We know, Gentlemen at the head table, that
most of you have other urgent obligations and, while thanking yvou very much for
your presence, we shall now escort you out of this room and the meeting will

resume in five minutes. Thank you for vour prescnce.

[Suspension]

Mr. BOGSCH (Director General of W1PO):

6.1 Honorable Delegates, Ladies and Gentlemen, would you Lbe sc kind as to turn
now to document DMO/DC/1 Rev., which contains our draft agenda. If somebody does
not have it, let him please raise nis hand and we shall provide him with it.

You will see in this document that, after the acpening of the Conference, the

next item is the adoption of the Rules of Proccdure. The Rules of DProcedure are
centained in document DMO/DC/2. They arc of the uswal, classiczl kind for a
diplomatic conference which adopts a new treaty, as distinguished from diplomatic
conferences which revise existing treaties. T£ you have no chjection, I propose
to go through this document very rapidly, calling out each Rule, and if anybody

wishes ko speak on it--or on any of the Rules--hc or she will be given the floer.
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I see no objectien to this proposal. I call cut Rule 1l: adopted. Rule 2:
adopted. Rule 3: adopted. HNow we go to Chapter II, entitled "Representation;™

I put Rules 4, 5, 6, 7, B, 9 and 10 up for consideration. Ko remarks? Adopted.
We go on to Chapter III, entitlied "Committees and Working Groups." Rules 11, 12,
13, 14 and 15. WNo ebkservations? Adopted. Chapter IV, entitled “Officers.”

Rules 16, 17, 18 and 1%. No observations? Adopted. Chapter V, "Secretariat."
Rule 20. No observations? Fhdopted. Chapter VT, "Conduct of Business." Rules 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33 and 34. No ohscrvations? Adopted.
Chapter VII, "Voting." Rules 35, 36, 37, 38, 39, 40, 41, 42, 43 and 44. ©No
observations? Adopted. Chapter VIII, "Languages and Minutes." Rules 45, 46 and
47. No observations? Adopted. Chapter IX, "Open and Closed Meetings." Rules 48
and 49. No observations? Adopted. Chapter X, "Observers." Rule 50. No obser-
vations? Adopted. Chapter XI, "amendments to the Rules of Procedure." Rule 51.
No cobservations? Adopted. Chapter XII, "Final Act."™ Rule 52. No cbservations?
Adopted. I declare the Rules of Procedure adopted unanimously by the Plenary of

the Diplomatic Conference.

6.2 I return now to the draft agenda, where vou will see that item 3 calls for
the election of the President of this Diplomatic Conference. I will entertain
any proposals that are made. I recognize the Honorable Delegate of the United

States of America, Mr. Winter.

Mr. WINTER {(Unitecd States of America)l:

7. The Delegation of the United States of America proposes Mr. Tasnadi as
President of the Diplomatic Conference, as a man who is a recognized authority

in the field of industrial property. He participated in the Stockholm Diplomatic
Conference of 1967 which negotiated among other things the Convention Establishing
the World Intellectual Property QOrganization. He also rparticipated in the
Washington Diplomatic Conference in 1970 which resulted in the Fatent Cooperation
Treaty, and was a very active participant in the Locarno Conference in 1968.

Mr. Tasnddi has for 19 years held the distinguished post cf President of the
Kational 0Office of Inventions (Hurngarv). lle is also Chairman of the important
Committee for Intellectual Creation of the Hungarian Chamber of Commerce. He
himself has displayed a great deal of creativity, having written numerous articles
and papers in the field of industrial property. In recognition of this long and
distinguished career he has Leen decorated with the highest 5State award.

Mr. Director General, it is with a great decal of pleasure that thoe United States
Delegation proposes Mr. Emil Tasnadi as President of the Budapest Diplomatic

conference.

Mr. BOGSCH (Director General of WIPO):

8. Thank you, Honorable Delegate »f the tnited States of America. The Honorable

Delegate of the Soviet Union has the flonr.
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Mr. GUDKOV {Soviet Unioni:

9. Mr. Director General, the Delegation of the Soviet Union fully supports the
proposal by the Delegation of the United States of America that Mr. Tasnéadi,
President of the National 0ffice of Inventions of the Hungarian Pecple's Republic,
e elected President of the Conference. Mr. Tasn&di enjoys the reputation of a
great specialist among those concerned with patents throughout the world. His
thorough knowledge of all aspects of patent law and of the guestions that consti-
tute the subject matter of this Conference wlll undoubtedly contribute to its

success. Thank you.

Mr. BOGSCH {Director General cof WIFO}:

10. Thank vou, Honcrable Delegate of the Soviet Union. Does any other delegation
wish to take the floor? The Delcgate of the Federal Republic of Germany has the

floor.

Mr. KERSTIMG (Federal Republic of Germany):

11l. Mr. Director General, the Delegation of the Federal Republic of Germany

supports the proposal that Mr. Tasnadi be elected President of the Conference.

Mr. BOGSCH (Director General of WIPD):

12. Thank you, Honorable Delegate of the Federal Republic of Germany. We have a
proposal which has been seconded, and there are no cother speakers asking for the
floor. The proposal is that Mr. Emil Tasnddi, President of the Rational Office of
Inventions (Hungary), be the President of this Diplomatic Conference. I see many
signs of endorsement. It is therefore a great pleasure for me to declare that
President Tasnddi has been unanimously elected President of the Budapest Diplomatic

Conference, and I ask him to take the presidential chair.

-
Mr. TASNADI {Hungary - President of the Diplomatic Conference):

13.1 Honorable Delegates, Ladies and Gentlemen. First, I wish to thank you for
the kind words said about me by the Delegates of the United States of America,

of the Soviet Union and of the Federal Republic of Germanv.

13.2 It is a great honor for the Government of the Hungarian Pecople's Republic, and
for myself, that I should have been elected President of the Diplomatic Ceonference
convened for the discussion of the drafts of the Treaty on the International
Recognition of the Deposit of Microorganisms for the Purposes of Patent Procedure
and of the Regulations under that Treaty.

13.23 As you know, the World Intellectual Property Organizatiocn, desiring to con-
tribute to the development of general international cooperation within the frame-
work of the Paris Convention, began the preparation of the Draft Treaty cn the
International Recognition of the Deposit of Microorganisms for the Purposes of

Patent Procedure in 1974.
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13.4 In the course of this preparatory work, which was carried on from 1974 to
1976, the Committee of Experts met three times. General problems were discussed
at the first meeting, while the second and third were devoted te the elaboration
of the drafts of the Treaty and Regulations. The experts of the majority of the
delegations present today took an active part in that work. The efficient work
of those experts contributed to the creation of all the conditions necessary for
the organization of this Diplomatic Confeorence. The success of the preparatory
work is to a large extent due to the World Intellectual Property OCrganization,
and to its distinguished Directer General and his collaborators, whose pro-
fessional competence and experience in the field of organization contributed
greatly to the preparation of the documents and drafts that have been submitted

to the bDiplomatic Conference.

13.5 Personally, I am very happy that the World Intellectual Property Organization
should have accepted the invitation of the Government of the Hungarian People's
Republic to organize the Diplomatic Conference in Budapest, the capital of our
country. This gesture could be interpreted as recognition of the Hungarian
pharmaceutical industry, which has wide experience in the field of the manufacture
of medicines produced with the aid of microorganisms, as well as of the action

carried on in Hungary for the protection of national industry.

13.6 T am certain that the conclusion of a Treaty will to a large extent facili-
tate the securing of legal protection for inventions based on the use of micro-
organisms on the territory of all Contracting States. At present, microorganisms
have to be deposited separately, with very few exceptions, in each country; under
the Treaty, the Contracting Parties would grant a single receipt of deposit of the
microorganisms through the intermediary of any international depositary authority.
Diplomatic conferences are generally organized for the purpose of concluding inter-
national agreements of a general character. In the majority of cases, the prepara-
tions for diplomatic conferences have lasted several years and scmetimes several
decades. I am pleased that the preparation of this Conference has taken only
three years and that we already have before us excellent drafts of the Treaty and
Requlaticns. Such rapld work proves that we are all aware cof the need for the
development of collaboration in this field; moreover, the work done shows that it
has been possible, in the course of the meetings of the Committee of Experts, to
prepare drafts that take into account, as a rule, the interests of all countries.
I am also very pleased to have been able to follow the preparatory work closely
from the ocutset and I am certain that our work here will be crowned with success.
As far as I know, the positions adopted by the various delegations in relation to
the fundamental problems are identical, or at least very close to one another.

We may therefore hope that any differences of opinion will be eliminated in the
course of this Diplomatic Conference, which will enable us, with the aid of a

new Treaty, to broaden cur collaboration in the field of industrial property
protection. I trust that our work in the course of the coming weeks will be

profitable.



VERBATIM MINUTES (PLENARY) 185

13.7 In my capacity of Delegate nf the Hungarian Pecople's Republiec, the host of
this conference, I should like to ¢xpress the hope that you will be able not only
teo accomplish gocod work in the course of the meetings of the Cunfevrence, but also
to acguaint yourselves with our country and its capital, Budapest, and, as
suggested by Mr. Szépvdlgyi, President of the Budapest Metropelitan Council, to
get to know the Balaten region. I hope that in that way wvou will he able to

form a positive opinion of our country and of the life of our nation.

13.8 Aand now, Honorable Delegates, lLadies and Gentlemen, allow me bto move on to
item 5 on the agenda, which provides for the election of the Gfficers of the
Conference and its Committees. Excuse me: first we have to rule on item 4 of
the agenda. Does anyone wish to speak? DLoes everyone agree to adopt item 47

The Director General has the floor.

Mr. BQOGSCH (Director General of WIPQ}:

14. Mr. President, I should simply like to say that the avenda indicates

that after the adoptien we should have the elections and after the elections the
consideration of the first report of the Credentials Committee. In view of the
fact that the Credentials Committee has not yet had an opportunity to meet, I
presume you will find it in order that the first report of the Credentials
Committee be heard perhaps tomorrow or at the latest on Monday, rather than
immediately after item 5. So, with this reservation, I recommend that the agenda

should be as in the document.

4
Mr. TASHADI (Presldent of the Diplomatic Conference}:

15.1 The question is whether someone wizshes to speak on item 4 and whether cvery-
body agrees to accept the agenda as proposed. Nobody has asked for the floor.

I therefore consider the agenda to have been adepted. Thank you.

15.2 We now move on to item 5, which is the electicon of the Officers of the
Conference and its Committees. May I propose that the Delegates of the following
countries be elected to the posts of Vice-Presidents of the Conference: BAustralia,
Egypt, Finland, German Democratic Republic, Japan, Soviet Union. Does someone
wish to speak? If there are no guestions, I shall continue. I propose that a
Pelegate of Switzerland be elected Chairman of the Main Committee and that the
Delegates of Sweden, Yugoslavia and Zambia be elected Vice-Chairmen of that
Committee. Are there any objections? I now propose that the Credentials

Committee be composod of the Delegates of the following countries: Austria,
Brazil, Bulgaria, Canada, Denmark, Hungary, Indonesia, Italy, Romania, Soviet Union
and Spain. Finally, I propose that the Delegates of the following countries be
elected members of the Drafting Committee: C(zechoslovakia, France, Germany
(Federal Republic of), Mexico, MNetherlands, Poland, Senegal, United Kingdom and
United States of America. Does somezone wish to speak on the subject of these
pProposals? 1 note that the proposals are unanimously adopted. 1 now propose a

ten-minute break. Thank you.

Mr. BOGSCH {Director General of WIPD):

16. The Main Committee will meet in ten minutes.
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T
' Second Meeting [Last] ]

Wednesday, April 27, 1877
Morning |

Mr. TASNADI (President of the Diplomatic Conference):

17.1 Ladies and Centlemecn, allow me to welcome you to this last meeting of the
Plenary. I am very pleased that even the weather is kind on this beautiful,

sunny spring day, as if to symbolize its thanks for our efforts.

17.2 You are of course aware of the tasks that we have to perform today, but allow

me to remind you of them once more. First, Mr. Gudkov will present us with the
report of the Credentials Committee. Then we shall consider the Draft Treaty and
~-=-if you agree--hear the report of Mr. Comte, Chairman of the Main Committee. We
shall then give our attention, in turn, to the Draft Regulations (document DMO/DC/48),
the Draft Resolution (DMO/DC/50), and the Final Act of the Conference whose text

Wwill be distributed to you in a few moments in the course of this meeting.
17.3 I give the floor to Mr. Cudkov, Chairman cf the Credentials Committee.

Mr. GUDKOV (Chairman o©f the Credentials Committee):

18. Thank you, Mr. President. The Credentials Committee met twice, on April 19
and 26, 1977. On those cccasions, I drew up two reports, which appear in
documents DMO/DC/30 (report) and DMO/DC/51 (additional report). All the dele-
gations have these documents in their peossession and I now submit them to the
Plenary of the Diplomatic Conference, The Credentials Committee recommends to

the Plenary of the Budapest Diplomatic Conference for the Conclusion of a Treaty
en the Internmational Recegnitieon of the Deposit of Microorganisms for the Purposes
of Patent Procedure that it study those documents during this meeting. Thank you

for your attention.

Mr. TASNﬁDI {President of the Diplomatic Conference}:

19. Thank you, Mr. Gudkov, for having presented your repert. Does somebody wish
to speak on the subject of this report? I note that nobody wishes to take the
floor, which means that you are willing tc adopt the report of the Credentials
Committee. Thank you. I consider the report adopted. 2aAnd now I ask Mr. Comte

to be so kind as to present the report of the Main Committee to us.

Mr. COMTE {(Chairman of the Main Committee):

20. Mr. President, Ladies and Gentlemen, the work of the Main Committee, which,

as you know, tock seven days and one half-day, resulted in the unanimecus adoption

of two drafts, that of the Treaty and that of the Regulaticns, which vou have before
you {documents bMC/DC/47 and DMO/DC/48). 1T have no particular comments to make on
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these two documents, which have been discussed at great length and studied in
detail. I think all the points that had to be discussed were discussed in the
Main Committee and that the document which the Mailn Committee has the honor to
submit to you is therefore a uniform and balanced whole. There are also two
additional documents that our Committee submikts ko you: on the one hand, a
draft containing explanatory statements on certaln Articles of the Treaty or
certain Rules of the Regulations, and, on the cther hand, a Draft Resoluticn
calling for the establishment of an Interim Adviscory Committce. This, then,

is very briefly the report that I am able to make to you, Mr. President, on

the work of the Main Committee. It goes without saying that I am ready to give
the Plenary any information it may regquire if there are guestions to be answered.

Thank you, Mr., President.

Mr. TASNADI (Chairman of the Diplomatic Conference):

21. Thank you, Mr. Comte. I should like to ask the Plenary if it is willing to
adopt document DMO/DC/47, c¢ontaining the draft of the Treaty on the International
Recognition of the Deposit of Microorganisms for the Purposes of Patent Procedure.
Does anyone wish to speak? Are you prepared to adopt this document? May I now
ask you whether you are preparcd to adopt the text of the Regulations of the

Treaty on the Internaticnal Recognition of the Deposit of Microorganisms for

the Purposes of Patent Procedure in document DMO/DC/48. Does anyone wish to speak?
As no one has asked for the floor, we are prepared to adopt these documents. Adopted.
'inally, may I ask you if you are prepared to adopt document DMO/DC/49 containing
the Draft Statements to be included in the Records of the Budapest Diplomatic
Conference. Does anyone wish to speak? I note that no one has asked for the

floor and that the Plenary is prepared to adopt this document also. We are now
going to consider the question of the adoption of the Draft Resclution contained

in document DMO/DC/50. Once again, I ask you if you are prepared teo adopt it.

I note that evervbody is prepared to adopt this document also. Adopted. We have
just received the text of the Final Act. I propose that the meeting be suspended
for five minutes so that we may read it. We shall resume our discussions after

the break.

[Suspension!

Mr. TASNADI (President of the Diplomatic Conferencel}:

22. We have all had the opportunity to read the text of the Tinal Act. 1 wish

to draw your attention to the fact that it 1s customary to adopt & Final Act for each
diplomatic conference even though it does not have anvy legal effect. I ask you

then to consider this Final Act in the light of what I have just said. 1 also

wish to draw your attention to the fact that tomorrow two documents may be signed,
according to the wish of each delegation. The first is the text of the Treaty
itself, containing the Requlations, the Resolution and the Statements. The

second document contains the Final Act of the Conference. Each delegation may

sign either both documents or only one of the two, namely, the Final Act. May I
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now ask you, Honorable Delegates, whether vou have any observations to make on the
subject of the Final Act and whether anyone wishes to speak, or alternatively
whether you are prepared to adopt the text of the Final Act. The Delegate of

Romania has the floor.

Mr. STQENESCU (Romaniaj:

23. Thank you, Mr. President. I refer to the last lines of the Final Act which
read as follows: "The Treaty was opened for signaturc at Budapest on April 28,
1977." Yet Article 18.2) of the Treaty states that the Treaty will be open until

Decembrer 31, 1977. It seems to me that there is a slight discrepancy here.

Mr. BOGSCH {Director General of WIPQO):

24. The Treaty may be signed up to the end of the year but the Final Act may

be signed only tomorrow. The last sentence says only: “The said Treaty was
cpened for signature at Budapest on April 28, 1977." I think that the Final Act,
as presented here, corresponds both to reality and to the traditions of diplomatic

conferences. Thank you.

Mr. TASNADI {President of the Diplomatic Conference):

25.1 Does this satisfy the Honorable Delegate of Romania? Thank you. Does anyone
else wish to speak? Nobody else has asked for the flcor, which means that we have

all adopted the text of the Final Act.

25.2 Ladies and Gentlemen, as you see, wc have achieved good results and we shall
soon have reached the end of the last meeting of the Plenary. The delegations

have participated actively and constructively in the debates that have been going
on for two weeks in Budapest, the capital of our country. We have adopted the
documents that mark the completion of ocur work. Allow me, in my capacity of
President of this Conference, and alsc on behalf of the Government of the

Hungarian People's Republic, to convey my thanks to the members of all the dele-
gations, and in particular to Mr. Comte, who presided over the Main Committee in

a remarkable way. He has shown us that he is not only an eminent specialist on

the subject, but also a man and a colleague possessed of the highest gualities.

I also wish to thank Mr. Davis, Chairman of the Drafting Committee, whom we have
known well for a long time and who has also shown us how such a difficult task
should be carried out to a successful conclusion. Finally, allow me to address

our thanks to Dr. Bogsch, Director General of WIPD, and to all his collaborators,
who, with their competence and their rapid and efficient work, contributed greatly
to the ultimate success of the Conference and the adoption of the Treaty. I wish
to express our thanks to all the interpreters who helped us overcome the differences
between our many languages, and alsc to all the technical staff for their hard work.
I am certain that the conclusion of this Treaty will contribute to a great extent
to the provision of legal protection, on the territory of each of the countries

that have taken part in the Conference, for inventions based on the use of micro-
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organisms. This Treaty will, we hope, promote the industrial application of such
inventions, and will make their legal protection possible. I believe the conclu-
sion of the Treaty represents a cvonsiderahlc step forward along the path of colla-
boration under the auspices of WIPQ. It gives me personally great pleasure that

a Diplomatic Conference held with the participation of the Socialist countries
should have taken place for the first time in our counktry, dungary, and should
have achieved such good results with the conclusion of so important a Treaty. 1
think that we can all be pleased with such a constructive spivit, and with the
efforts made in the interests of reaching agreement and mutual understanding in
the course of the discussions, efforts which are largely responsihle for the

positive results of our work.

25.3 I hope that, apart from the important work that we have just accomplished,
you have had the opportunity of acguainting yourselves with the work and achieve-
ments, traditions and future plans of Budapest, cur capital, and of making the
acquaintance of our country and our pecople. T hepe that, on the whole, your
impressions are positive, and that you have been conscious of the hospitality

of our nation. Please Keep these memories in mind. Once again I thank you for
your work and, even though we shall meet again tomorrow during the signing cere-
mony, I wish you all, herc and now, & pleasant return to vour respective coun-
tries, centinucd success in your werk and happiness in yeur private lives., I
wish vou success in your preofessicnal life and in your contribution to the
development of your industry, in the interests of your nations and of mankind as

a whole. Thank you for your attention.

Mr. DAVIS (United Kingdom;:

26.] Thank you, Mr. President. It now becomes the turn of the delegates to address
you their thanks. I may be taking a little upon myself in speaking in their name,
but I think the fact that the United Kingdeom plaved a small vart at the beginning
of this perhaps gives me a right to speak on behalf of all of us. We will keep
the happiest memories of Budapest. There are various things that have happened
here which we will not forget. Behind the scenes there are the arrangements for
the Conference. They have been unobtrusive and efficient, but we would like you
to know that we realize only too well the amount of effort that goes into this
sort of thing. The harassments, the difficulties, they all nave to be cleared
before you can run a successful conference. We Kknow that vou have done it and we
are grateful to you for having done it, and particularly yrarteful to your staff

who have worked with vou.

26.2 So much for the Conference. We come now to the hospitality and kindness
which we have received everywhere in Budapest. We have been overwhelmed with
hespitality and everyone has shown us such consideration that really we can go
home with nothing but the warmest memeries, I think that the words you have
addressed to me personally are perhaps a shade tcoo kind, but, should you gare to

transcribe them, I shall send them home to my authorities.
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26.3 I weould therefore just close by saying, on behalf of the delegations here,
thank you again, and may we wish the Hungarian Delegation and the Hungarian

people the same pleasures that you wished to us.

Mr. TASKADI {President of the Diplomatic Confercnce):

27. Thank you, Mr. Davis, for vour very kind words. Dces anyone else wish to

speak? The Delegate of Remania has the floor.

Mr. STOENESCU (Romania):

28.1 Mr., President, Ladies and Gentlemen, the work of the Budapest Diplomatic
Conference is nearing completion. The proposal made by the United Kingdom four
vears age has materialized with the conclusicn of the Budapest Treaty on the
Recaognition of the Deposil of Micruorgenisms for the Purposses of Patent Procedure.
The Paris Convention has thus beern given a useful complement in the form of a

number of regulatory provisions in a particularly important field.

28.2 Allow me, Mr. President, in the name of the Deleqation of Romania, to address
the warmest and most sincere congratulations to Mr. Comte, Chairman of the Main
Committee, Ffor the competence and objectiveness with which he has conducted the
delrates of this Diplomatic Conference, which were sometimes difficult. At the
same time, we address our sincerest congratulations to the Director General of
WIPO, who, throughout our work, has gratified us with his well-known competence,
making remarkable observations and suggestions with a view to devising the best
solutions to the delicate problems that we sometimes had to face. We express our

gratitude to the Drafting Committee and to the Secretariat of the Conference,
whlch made a major centribution to the elaboration of the drafts of the Treaty

and the Regulations in such a way as to become a uniform whole with clear texts

adopted almost entirely by unanimous consent.

28.3 In conclusion, we arc particularly keen on expressing our sincere and heart-
felt gratitude to the Hungarian Governmenkt for the very warm welcome extended to
the Conference in this wonderful city of Budapest. In particular, we thank
Mr. Tasnddi and all his ccllaborators at the XNational Cffice of Inventions
{Hungary) for their remarkahle efforts, so haopily crowned with complete success,
We ktrust that we shall see our kind hosts soon again, and we wish the delegations

present here a safe return. Thank vou, Mr. President.

Mr. TASNADT (President of the Diplomatic Confeorence!}

29. Thank you, Honorable Delegate of Romania. The Delegate of Austria, Mr. Leberl,

nas the floor.

Mr. LTBERL {Austriab:
3%.1 Thank vyou, Mr. President., At itre end of this Conference, which has dealt

with a relatively narrow subject matter, rvhough cne of great significance for the
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development of techneclogical progress and for industry as such, it seems to bhe the
right moment to look back, on the one hand, and, to be hopeful for the further
development of this special area of industrial property, on the other hand.
Looking back, Mr. President, i1t can be said that these two weeks in Budapest

have shown c¢learly how much consideration and reflection is necessary in order ko
put together, stone by stone, something which is of real and practical value.

In this context, we should mention and express our aprreciation to those who

have prepared the basis for this Diplomatic Conference. Spccial gratitude should
be expressed to the International Bureau of WIPO and in particular to its
Director General, Dr. Bogsch, for drafting the Treaty and Regulations hefore,
during and after the negotiations of this Conference. The Director General
himself has the merit oi having shown and ultimatelvy found the right way out of
some difficult situaticns during the Conference. We should in addition express
our gratitude to the President of the Conference, Mr. Tasnidi, and to the
Chairmen of the Drafting Committee and the Credentials Committee, and especially
to Mr. Comte for his excellent and impartial chairmanship of the Main Committee.
Furthermere, we should like to thank all the deleoations for the goed cooperation
which allowed unanimous decisions to be reached on all the important aspects of

the Treaty.

30.2 In its opening address, the Austrian Delegation stated that a Jjourney to the
capital of Hungary was more than just a visit to @ neighbor. The cordial atmos-
phere ¢f this Conference has proved that we had neot been expecting tco much., For
that, a special word of thanks to our hests. The hospitality of the Government
of the Hungarian People's Republic and the hospitality and kindness of the
Hungarian pecple, of the officials of the competent ijungarian authorities and

of the capital of Hungary, one of the meost charming cities of Eurepe, have con-
tributed in a rather special manner to the achievements and the excellent results

of the Conference.

30.3 TFor reasons laid down in the Austrian Constitution, the hustrian Delegation
is not in a position to sign the Treaty at the end of this Conference, but it

will sign the Final Act. Nevertheless, we expcct that the Treaty will be signed
in the near future after the necessary administrative steps have been taken. Our

best wishes to Hungary and to the Hungarian people. Thank you, Mr. President.

-
Mr. TASNADT {(President of the Diplomatic Confcrence}:

31. Thank you, Honorable Delegate of Austyria, for vour kind words. I am parti-
cularly pleased that it should be the Delagate of a neighboring country who has

spcken them. I give the floor to the Delegate of the Soviet Union.

Mr. KOMAROV (Soviet Union):

32.1 Our Delegation fully shares the feelings of sincere and heartfelt thanks
towards our Hungarian hosts, and towards Mr. Tasnddi personally and the Officers

¢f the Conference and its Committees. I wish to thank separately Mr. Comte, who
tock upon himself an enormous burden in accomplishing this work, and the Directorate
of the International Bureau and its technical staff, who did their utmost within

the limits of their competence to ensurc the smooth organizatien of the Conference,

thereby contributing to its ultimate success.
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32,2 From our point of view--like that of the other Zelegations--~the Conference

has heen completed successfully. This result deserves to be underlined, among
other things because this Conference may bec regarded as constituting an excellent
cxample of profitable international collaboration in the industrial property field,

and within the specific areas of inventive acti--ity and rationalization.

32.2 In conclusion, I wish tr thank our [lungarian hasts for thelr excellent wel-
come and for their hospitality; I thank alsc al. the delogotes for their sub-
stantial collaboration and wish all the delegaticns a safe return to their res-

pective countries. Thank you, Mr. President.

Mr. TASKADI {President of the Diplomatic Conference):

33. fThank you, Mr. Komarov. Does anyone slse wish to speak? The Delegate of

France has the floor.

Mr. GUERIN {France):

34.31 Mr. President, first, I have t¢ present to yvou and to the Conference the
apologies of Mr. vianés, lead of the helegaticn of Franco, who, having been
detained at the last minute in Paris, was not able to attend todav but will be
here tomorrow for the signature of the Treatw, TI'his Treaty is useful: it con-
cerns an aspect of the protection of inventions which at present is in full
development~~speaking of microorgarisms, 1 sheculd say in full mutation. It

has been said that the law follows life but, in this case, the Treaty to some
extent precedes these develecpments for which national lecislation has not vet
provided. Therefore, when we amend the TI'rench law on inventions, we shall

take account of the Treaty and its various Rules. This Treaty, which brings
intc play the collahoration of bodies and institutions of different countries, is

alsoc an important step forward in internaticnal cocperation.

34.2 Mr. President, Ladies and flentlemewn, the “act that we have been able to adopt
here the Treaty and its Reoulations is, in myv opinion, due, to a large extent,
first to the spirit of understandintg and compromise shown by all the delegations
and, second, to the kindly yet firr manner in which Mr. Com%&, the Chairman of

the Main Committee, conducted the dehatcs. It is due alsc to PBr. Bogsch, the
Director General, who, whenever a difficulty arvse, founé the right solution
without striking a blow. It is due alsc to the Chairran of the Drafting Committee,
Mr. Davis, who has enabled us to ensure the harmonization of the texts of the
Treaty. Tt is due finally tc the Secretariat which has efficiently carried out

a difficult task.

34.3 FPinally, Mr. President, our Delegation wisves to thank vou perscnally, as
President of the Conference and President of the National Office of Inventions
{Hungary), and to ask you also tc cenvey our thanks Lo your Government for the
magnificent hospitalitv extended to us in this wenderful citv of Budapest. Thank

vou, Mr. Presaident.
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Mr. TASNéDI {President of the Diplomatic Conference):

35. Thank you, Honcrable Delegate of France. The Delegate cof Italy has the flcor.

Mr. PAPINI (Italy}:

36. Thank you, Mr. President. The Delegation of Italy wishes to endorse whole-
heartedly the thanks addressed to the authorities, the Director General, the
Secretariat and the city authorities; I should also mention, however, that the
participation of the Delegation of Italy in this work and the signature that I
will affix on the new instrument tomorrow are the signal for more active, more
intense involvement on the part of both the Italian government authorities and
Italian industry in a sector that is of ever greater interest and one which,

in future, will have ever greater importance.

36.2 Mr. President, I would ask you to convey on our behalf to the Hungarian
authorities our thanks for putting at our disposal the magnificent premises in
which the Conference has been held in this beautiful and famous city of Budapest;
for me it has been a revelation, because I knew Budapest only superficially

through my reading. Thank you, Mr. President.

I
Mr. TASNADI (President of the Diplomatic Conference):

37. Thank you, Honcrable Delegate of Italy. The Delegate of Horway has the

floor.

Mr. NORDSTRAND ({Norway}:

38.1 Mr. President, Norway, being a small country, has always bheen highly
interested in efforts towards developing cooperaticn between independent States.
Such cooperation very often has professional reasons as its starting point, but

at the same time it benefits mutual understanding. The Treaty which we have just
agreed upon is in fact one of the milestones on the road towards the mutual trust
and confidence which, as we all know, is the necessarv condition for consolidating
a peaceful future for mankind. I am glad to be able to state that my Delegatlon is
very satisfied with the final text of the Treaty and we are ready to sign it. We
wish to congratulate WIPO and the Conference, and all those who have borne the
burden of the work before and during the Conference, on the excellent results of
their deliberations. Last, but not least, Mr. President, my Delegation wishes

to thank the host of this Diplomatic Conference, the Hungarian Government, and
you, Mr. Tasnddi, the President of the Conference, as well as your colleaques,

tor the unforgettable days in Budapest, this famous capital in the heart of

Europe and its beautiful surrcundings. Thank you, Mr. President.

Mr. TASNADI (President of the Diplomatic Conference):

39. Thank you, Honorable Delegate of Norway. The Delegate of the Federal Republic

of Germany has the floor.
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Mr. DEITERS (Federal ERepuhlic of Germany):

40.1 Thank you, Mr. President. On behalf of the Delegation of the Federal Republic
of Germany, I wish to join other delegations in expressing our appreciation of the
ocutstanding hospitality of the Hungarian Government. The members of my Delegation
are deeply impressed by the warm friendliness and the help we have received every-
where in this beautiful and, at the same time, historical and modern capital of
Budapest. This Delegation would also like to associate itself with the expressions
of gratitude for the excellent work of the Secretariat and its collaborators, who

had teo work very hard in order to make the text of the Treaty available in time.

40,2 This meeting should not close its deliberations here today without thanking
you also, Mr. President, most sincerely, for conducting the proceedings of the
Plenary. OQur special thanks, Mr. President, are also due to the Chairman of the
Main Committee-—-it is in fact largely thanks to the excellent manner in which he
presided over that Committee and to the valuakble support of the Director General
of WIPC that the result of this Conference is the text of a Treaty which is ready

for signature tomorrow.

43.3 The Delegation of the Federal Republic of Germany would like to express its
satisfaction that it has been possible to hring this Conference to a successful
conclusion. It certainly has not heen an easy matter to achieve this success.
The Delegation is therefore all the more pleased that the traditional spirit of
cooperation and willingness to compromise that has long characterized delibera-
tions in the field of international protection of industrial property has again
succeeded in overcoming all difficulties. We are convinced that the Budapest

Treaty on the International Recognition of the Deposit of Microorganisms for the
Purposes of Patent Procedure is an acceptable compromise and is so conceived as

to ensure a practical procedure for patents involving microorganisms, which is
a special field of increasing importance. We are sure that the Treaty will on
the whole stand the crucial test of practice. Its real practical significance
will definitely depend on the number of States which accept it. We hope that
many States will be able to do this. For its part, the Federal Republic of

Germany is willing to sign the Treaty tomorrow. Thank you, Mr. President.

Mr. TASNADI (President of the Diplomatic Conference):

41. Thank you, Honorable Delegate of the Federal Republic of Germany. The
Delegate of the United States of America has the flecer.

Mr. WINTER {United States of America)l:

42. Thank you very much Mr. President. I will be very brief. May we say that,
on behalf of my Government, we wish to express our wholehearted agreement with
all the praise and the very nice things that have been said akout you and your
Government, all of which have contributed to the success of this Conference. I
had the honor to nominate you as President of this Conference and, at the close

of the Conference, T want to say, completely and sincerely, that you and vour
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Government have made a major contributlon to its success. As has been indicated

N

by some of the easlisr speakers, the prirnclinzl weork was done in the Main Committee,
But the real work of this Conference, the foundation for it, was laid in the many
months of hard work keforehand that you, the Natienal Office of Inventions
{Hungary), your associates and your Govermment as a whole contributed. We
sincerely congratulate you, personally, as an old friend, and I would 1like to

say that this Treaty is acceptable to the United States of America and we will

sign it tomorrow. Thank you.

Mr. TASN&DI {Fresident of the Diplomatic Confcrence!:

43. Thank you, Honorable Delegate of the United States of America. The Delegate
cf Spain has the floor.

Mr. VILLALPANDC (Spain}:

44,1 Mr., President, the Delegation of Spain fully endorses the words of congratu-—
lation and gratitude addressed by the previous speakers to you, as President, and
tc the Chairmen of the Main Committee and the Drafting Committee for the magni-
ficent task accomplished by them. We are also pleased to congratulate all the

staff of the Secretariat, headed by Dr. Bogsch, the Director General of WIPO.

44,2 Mr. President, the Delegation of Spain is gratified by the favorable outcome
of the work, which represents a new success in the field of international coopera-

tion in the field of patents. WMy Delegation intends to sign the Treaty tomorrow.

44.3 Before ending, I wilsh to express our sincere gratitude to the Hungarian
authorities and to the city of Budapest for the cordiality and kindness shown

by them. Thank you.

”
Mr. TASNADI (President of the Diplomatic Conference):

45. Thank you, Honorable Delegate of Spain. The Delegate of Finland has the floor.

Mr. TUULI (Finland):

46.1 Mr. President, it is no wonder that this Conference, held in the beautiful
surroundings of Budapest and with the friendly spirit shown by the kind Hungarian
people and their hospitality, should have succeeded as completely as it now has
deone. The Finnish Delegation would like to thank the Hungarian Government and
you, yourself, Mr. President, as well as your Hungarian colleagues, and to convey
our best wishes to our relatives, the people of Hungary. The excellent final
result of our Conference was very much due to the careful and spirited preparatory
work done by WIPC, but also to the abkillty and dedication of the Secretariat of
WIPO during the Conference. To the Director General we express our deepest
appreciation, since it is he with his skilful motions and settlements that led

us to accept the Treaty unanimouslv. Let us alse not forget the abilities of

the Chairmen of the Committees, and especially the Chairman of the Main Committee:

his work is of the highest merit.
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46.2 Mr. President, the Tinnish Delegation will sign the Treaty tomorrow. Thank

you, Mr. President.

Mr. TASNADI (President of the Diplomatic Conference):

47, Thank you, Honorable Delegate of Finland. The Delegate of the Netherlands
has the floor.

Mr. van WEEL {(Metherlands):

48.1 Mr. President, the Dutch Delegation came here with the hope that an instru-
ment would be created which would be helpful to our industries in the field of
microbiology. Now that the Conference is over, we can sSay that we have achieved
a resulkt which is entirely positive, and it is to be expected that this Treaty
will lead a prosperous life for the benefit of future applicants for patents in
the field of micreobiology. This result, Mr. Presidenk, is due in the first
place to the sense of collaboration of the delegations of all countries present
ak this Conference, and to the excellent conduckt af the debates by the Chairman

of the Main Commitkee.

48.2 This success is however also due to a great extent to the efforts of WIPO,
which I wish to thank particularly for all the work done before and during the

Conference.

48.3 We also wish to extend our thanks to you, Mr. President, and to the Hungarian
Government, which received us in such a magnificent and charming way in beautiful
Budapest. The Dutch Delegation will go home tomorrow, after having signed the
Treaty, with the best possible memories of this Conference. Thank you,

Mr. President.

Mr. TASNADI (President of the Diplomatic Conference):

45. Thank you, Honorable Delegate of the HNetherlands. The Delegate of Sweden has
the floor.

Mr. JONSON {Sweden}:

50.1 Thank you, Mr. President. I cannot add much Lo all the eloguent speeches that
have been made here by the different delegations. Tine Swedish Delegation does,
however, wish to associate itself wholeheartedly with all the words of thanks that
have been spoken here. 1 may add that, for constituticnal reasons, Sweden will

not sign the Treaty tomorrow, hut wc are convinced that the Swedish Government

will decide to sign it within a short time. Thank ycu.

Mr. TASNADI {President of the Diplomatic Conference):

51. Thank vou, Honorable Delegate of Sweden. The Delegate of Switzerland has the

flocr.
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Mr. COMTE (Switzerland):

52.1 Thank you, Mr. President. First, I wish to say to you, Mr. President, Ladies
and Gentlemen, how much I have appreciated the words of thanks addressed to me.

At the beginning, when I took on this task, I said that I would endeavor to ful-
fill it objectively and efficiently. Your words show me, I think, that this aim
has been achieved. The Delegation of Switzerland wishes to endorse all that has
been said, the words of thanks to the Director General and all his collaborators,
and above all the thanks addressed to our Hungarian hosts, to the Government and
Delegation of Hungary., to our President, Mr. Tasnddi, and to the authorities of
the city of Budapest, which we have come to know and which has left us with the

warmest memories.

52.2 The Delegation of Switzerland already mentioned in its {irst declaration the
importance that it attaches to this Treaty, an importance which has nothing to

do with the number of inventions 1t concerns, but derives rather from the fact
that the inventions it does concern have a bearing on the health of mankind, and,
perhaps tomorrow, will enable difficult problems in the food context to be re-
solved. We think the results achieved by this Conference are satisfactory in all
respects, and we believe that the Treaty we have produced will be important also
on account of the fact that even before its entry into force--and this is some-
thing we are convinced of--it will inspire national and regional legislations

and patent office practice. With all this in mind, Mr. President, the Delegation
of Switzerland declares itself to be in agreement with the texts that we have

adopted today. Thank you, Mr. President.

Mr. TASNADI (President of the Diplomatic Conference):

53. Thank you, Honorable Delegate of Switzerland. The Delegate of Australia has
the floor.

Mr. HENSHILWOOD {(fustralia):

54.1 Thank you, Mr. President. I would like to express the gratitude of my
Delegation for the wvery considerable preparatory work that vou and your colleagques
must have carried out to make this Conference possible. I would like to congratu-
lakte you as well as the Secretariat of WIPO for the smooth way in which the

Conference has been conducted.

54.2 I would like to add my thanks for the very generous hospitality that you and
the various Hungarian institutions have extended to the delegates at this
Conference. Speaking personally, I am very grateful for the opportunity to visit
your country and to meet vour very friendly people. I will take back with me to

Australia some happy memorie=z of the two weeks I have spent here.

54,3 I am particularly pleased for the absence of any major disputes in the course
of the Conference that would have required me to obtain instructions from my
Government. As Australia is nine hours ahead of the time of day in Budapest, I
would have found that my colleagues in Australia had gone tc bed by the time I

had to speak to them. I thank you.
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Mr. TASNADI {President of the Diplomatic Conference):

55. Thank you, Honorable Delegate of Australia. The Delegate of Japan has the

floor.

Mr. IWATA (Japan):

56.1 Thank you, Mr. President. Japan nffers its congratulations on the adoption
of this Treaty. It is a symbol cof international cooperation in the field of

industrial property.

56.2 The Delegation of Japan first expresses sincere thanks for the kindness and
hospitality extended to us by the Hungarian Government and the Hungarian people,
who arranged this Conference so beautifully and created such a warm and friendly
atmosphere. That is why thils Conference has been brought to a completely success-~

ful conclusion.

56.3 I also appreciate the magnificent efforts and remarkable work of the President,
the Director General, Mr. Comte as Chairman of the Main Committee, Mr. Davis as
Chairman of the Drafting Committee, the Secretariat and the interpreters, and I
should particularly like to thank Mr. Baeumer and Mr. Ledakis for cooperating

and assisting me in many respects. In that way I was able to complete my task at
this Conference. We shall go back home with the warmest memories of Budapest.

Thank you, Mr. President.

Mr. TASNADI (President of the Diplomatic Conference}:

57. Thank you, Honorable Delegate of Japan. The Delegate of Denmark has the

floor.

Mr. SKJ@DT (Denmark}):

58.1 Thank you, Mr. President. Allow me to join the previous speakers in express-
ing my gratitude for the satisfactory results we have obtalned at this Conference.

My Delegation is prepared to sign the Treaty tomorrow.

58.2 May I express my thanks for the very efficient way in wnich you have carried
on this work, and I should like to say the same to the Secretariat and to the

Director General of WIPO.

58.2 Finally, I want to thank you, Mr. President, for the very happy days we have
spent here in the Hungarian capital, for the great friendliness that has been shown
us and the hospitality we have received from everybody in this charming city.

Thank you.

Mr. TASNADI {President of the Diplomatic Conference}:

59.1 Thank you, Honcrable Delegate of Denmark.

59,2 how, Ladies and Gentlemen, after all vour kind remarks, allow me to remind
you that the signature of the Treaty and the Final Act will take place in this

room at 12.30 n.m. tomorrow.

59.3 I hereby declare the Budapest Diplomatic Confercnce closed.
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MAIN COMMITTEE
OF THE BUDAPEST DIPLOMATIC CONFERENCE
FOR THE CONCLUSION OF A TREATY
ON THE INTERNATIONAL RECOGNITION OF THE DEPOSIT OF MICROORGANISMS
FOR THE PUR:-0OSES OF PATENT PROCEDURE

Chairman: Mr. J.-L, COMTE (Switzerland)
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Secretary: Mr. ['. CURCHOD (WIPQ)

First Meeting
Thursday, April 14, 1877

Morning

General Debate

60.1 The CHAIRMAN declared open the first meeting of the Main Committee. He
said how much he appreciated the henor shown te him by the delegates in choesing

him as Chairman of the Main Committee and promised to be worthy of the Conference.

60.2 After giving certain details concerning the organization of work, the
Chalrman opened discussion on the draft Treaty and Regulations prepared by the
International Bureau of WIPO. He recallea that the discussion usually commenced

by a general debate during which delegations made their views known.

61.1 Mr. PUSEZTAI (Hungary) wclcomed the Chalrman on behalf of the Delegation of
the host country and expressed the hope that the work accomplished under his

wise guidance would lead to a successful conclusion. His country was particularly
interested in the protection of microorganisms and he was therefore very happy
that the Conference was meeting in Hungary. He complimented the International
Bureau of WIPO on the preparation of the documents which were to serve as ile

basis for discussion.

61,2 He stated that his Delegation reserved the right to make 1ts comments on
the sald deocuments at the appropriate time and declared that it would do its

utmost to ensure the success of the Conference.

62. The CHAIRMAN thanked the Delegate of Hungary for the Kind words addressed

to nim and gave the floor to the Delegate of Switkzerland.
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63.1 Mr. BRAENDLI {(Bwitzerland), on behalf of his Delegation, thanked the
Government of Hungary for acting as host to the Conference and for creating an
atmosphere propiticus to a successful conclusion. He also expressed his gratitude
to WIPO, its Director General and his staff for the meticulous preparation of the

documents submitted to the delegates.

63.2 He recalled that the Swiss Delegation had actively participated in the
preparatory work for the Conference and had thus been able to study the problems
in detail and to define the general cutlines of a solution. He expressed the
hope that the Conference could adept the main points arising out of the pre-
liminary discussions and that the success of the future Treaty would not be com-
promised by casting doubts on its basic concepts. The Treaty dealt with a very
specialized field. WNational rights had not always advanced at the same speed as
technical developments; therefore, it was important to adopt provisions which
could enter into force without compelling member States to modify their substan-
tive law beforehand. It would, in fact, be illusorv to prescribe interna-

ticnal solutions in those cases where national rights themselves had not vet been
codified. For the Delegation of Switzerland, the central clement of the Treaty
remained the unification of the conditions of form which a deposit of a micro-
crganism must satisfy in order to be properly carried out, universally recognized
and available to those having the right to it. Even on this level, the Delega-
tion of Switzerland could only support articles and rules which were both easily
applicable in practice and acceptable to depositors, because the establishment

of a perfect but complicated system would be a step in the opposite direction.
Inventors would not use such a system and would either continue to effect de-
posits according to national reguirements or would keep their inventions in that
field secret, to the detriment of universal technical development in a sector
where progress was beneficial to health and rnutrition. The Delegate of Switzerland
declared that it was in this spirit that, hecarvirng tre abeve noints in rind, his

Delegation hoped that the Conference would reach a successful conclusion.

64,1 Mr, KERSTING (Federal Republic of Germany} noted that great progress had
been achieved concerning a system for the international pretection of patents and
he cited the Patent Cecoperation Treaty {™CT and the Uonvention on the trant of
European Patents. Those instruments served the interests of inventors and the
promotion cof the national econcmy in those States which were party to them
because their main cobjectives were to strengthern protectien in the industrial
property field, to facilitate patent procedure, to lower costs and to avoid
duplication of work in patent offices. He statcd that his country had always
been committed to such objectives and had thevelore endeavored to [urther
international cooperation in the ficld of patents. Based on the experience
gained in the German Patent 0ffice, the Federal Republic of Germany had supported
the efforts made by WIPC in order to draw up a treaty on the international

recognition of the deposit of microorganisms for the purposes of patent procedure.
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64.2 He thanked tne Director General of WIPO, his staff and the experts from
governments and international ¢rganizations who, in only three preparatory
sessions, had prepared and submitted a draft in so short a time whose essential
elements already had the support of his Government. The Delegate of the
Federal Republic of Germany pointed cut that any amendments proposed by his
Delegation would be aimed at improving the procedures envisaged in the draft
Treaty and that, in view of the legal situation in each country, one would have
to become resigned to the fact that questions in relation to the deposit of
microorganisms would centinue Lo be resolved by national law., Based on the
results of the preparatery work, he expressed the hope that international
cocperation in that particular field would once again prove ics worth and that
the discussions would result in the adoption of a treaty to which as many States

as pwssibliec would accede.

64,3 He concluded by expressing his gratitude to the Hungarian Government for
organizing the Diplomatic Conference in Budapest, a city in which several im-

poertant mectings on the protection of microorganisms had already taken place.

65.1 Mr. FTRESSONNET (France) wished first of all to thank the Hungarian
authorities for actiny as host to the Conference in Budapest, one of the most
beautiful European cities of high renown and great traditions. His first contact
with the city had considerably impressed him. He then underlined the Chairman's
5rill in conducting the debates and he was certain that the Chairman would succeed

in submitting a text for the Treaty which would be acceptable to all.

65,2 He warmly congratulated the Director General of WIPO for the way in which
the draft text had been submitted to the delegates. He repeated that his
Delegation was always prepared to take part in international cocperation in the
field under discussion and that it had come to Budapest with the intention of
signing the text which, as importuant as it was, represented, as it were, a
follow-up to the PCT; it was of the same nature and was aimed at facilitating
the obligations deveolving on depositors and simplifying the tasks of national
authorities. 1In his opinion, it was an agreement on procedure and none of iks
provisicns could prewvent the application of national law with regard to the
substance. 1In the opinion of the Delegation of France, the draft Treaty con-
tained a certain number of provisions which should be amended and those were
essentially to be found in Article 3 on Export and Import Restrictions, which
supplanted national provisions. That article clearly stated that the regulations
did not apply, or only applied subject to certa:n conditions. 1In the case of
France, such provision would reguire parliamentary approval. The Delegation of
France did not wish to follow such a course and preferred to remain at the level
of procedural regulations. For that reason, it had submitted a certain number
of draft amendments and it hoped that the reasons underlying its remarks would

be convincing ta the delegatas.
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65.3 Having made the above comments of 4 general nature, the Delegate of France

wished the Conference every success in its work,

66, The CHAIRMAN stated that the amendments proposed by the Delegation of France
had been submitted to the Conference Secretariat, which was preparing a document

to be distributed shortly.

67.1 Mr. LEBERL {Austria) congratulated the Chairman on his election to the
Chair of the Main Committee. He noted that the Diplomatic Conference, which was
meeting in Budapest under the Presidency of Mr. Tasnadi, bore witness to the
pionecring role played by Hungary in the international development of patent
procedures and problems relating to the use of microorganisms. For his
Delegation, the journey to the capital of Hungary was more than just a visit to

a neighbor, it was a welcome occasion to renew and intensify their close human
and cultural relations, based on several centurices of common history. The
Delegate of Bustria expressed his gratitude to the Hungarian Government for their
kind invitation and for the hospitality enjoyed by the delegates and affirmed his
conviction that the Conference, the goal of which was to fill a gap existing in
the legal instruments assuring the protection of industrial property., would
achieve success in the atmosphere of intermaticnal understanding which prevailed.
Bustria had a long-standing tradition and a well-developed national administra-
tion in the patent field and, recognizing the importance of the Conference's
aims, it had actively participated in the preparateory work. The establishment

of international legal provisions concerning certain problems in patent procedure,
in conformity with Article 19 of the Paris Convention, could be considered a
significant step forward for international cooperation in the field of industrial

property.

67.2 The Delegation of Austria drew attention to the important reole played by
WIP0QO and its International Bureau in preparing the documents for discussion.
His Delegation would make its remarks concerning specific points in the draft

Treaty and Regulations during the discussions which would follow.

68.1 Mr. WINTER (United States of America), on behalf of his Delegation,
expressed his sincere gratitude to the Hungarian Government for acting as host
to such an important Conference and he was convinced that, under the skillful
leadership of the Chairman of the Main Committee, the Conference would be a
success. He congratulated WIPO and its Director General, Dr. Bogsch, for the
excellent preparatory work accomplished before the Budapest Diplomatic

Conference.

68.2 The Delegate of the United States of America recalled that, at present, no
international treaty existed governing the deposit of microorganisms with a view
to obtaining patents. Microbiclogical inventions were of growing importance in

the pharmaceutical, food and chemical industries, MNational laws currently deter-—
mined whether or not a deposit must be made as a condition for receiving a patent,

Where protection for an invention involving the use of a microorganism was sought

in a number of countries, the complex and costly procedures for the deposit of



SUMMARY MINUTES (MAIN COMMITTEE) 203

such & microorganism had to be undertaken and repeated in each of those countries.
Bearing that fact in mind, he recalled that in 1973 the United Kingdom had suggested
that WIPCQ should study the problem. In September 1973, the Executive Committee

of the Paris Union had approved the proposal and three successful preparatory

meetings had taken place before the current Diplomatic Conference was convened.

68.3 The Delegate of the United States of America took the opportunity to
menticon a few problems which his Delegation deemed important. While noting that
the draft Treaty enjoyed the full support of the Government of the United States
of America, he mentioned Article 6, which was the keystone of the entire Treaty,
and Article 5, to which his Delegation would propose certain amendments. The
sald Treaty would set up an internatiocnal system to approve depositary authorities
and the deposits therein-~in conformity with the disclosure requirements of each
country party to the Treaty--and te ensure the maintenance of the highest
standards by depositary institutions and the acceptance by member States of
deposits made with depositary authorities recognized at the international level
In conclusion, the Delegate of the United States of America stated that, 1f the
Treaty were adopted, it would follow the important precedents set by the Patent
Cooperation Treaty (PCT} and the Trademark Registration Treaty (TRT} in further-
ing international cooperation and in the search for simplified procedures in the

international field of industrial property.

69.1 Mr. VILLALPANDO {Spain), on behalf of his Delegation, congratulated the
Chairman on his well-merited election to the Chair of the Main Committee and
expressed his conviction that the Chairman's personal qualities would be a
decisive factor in the finalization and adopticon of the Treaty before the
Diplomatic Conference. He also expressed the gratitude of the Government of
Spain and the membexs of his Delegation to the Hungarian Government for their

genercous hospitality 1n organizing the meeting in their capital city.

69.2 The Delegate of Spain recalled that the draft Treaty submitted to the
delegates was the result of exhaustive studies undertaken by the Committee of
Experts from different countries which had met during the preceding three years.
The Committes's conclusions had been collected and submitted in the documents
prepared by the International Bureauw of WIPQO with their customary precision and
clarity. 1In his opinion, the observations accompanying the provisions were
extremely useful and would lighten the task of the delegates. The Delegate of
Spain pointed out that his country had actively participated in the preparatory
work and attached great importance to the questicons to be discussed. The
interested Spanish scientific circles had alse particlipated in the preliminary
meetings. The Spanish Delegation was in agreement with the general cutline of
the draft and considered that the Treaty should be adopted; however, it con-
tained a certain number of points which could give rise to discussion and those
should be taken up. His country wished to find a suitable sclution to the
problems of multiple deposits of microorganisms for different categories of
inventions, whemn protection was sought in different countries. 1In conclusion,
he reserved the right to intervene should the concretc aspects of the draft

require amendment in order o arrive at a more expedient solution.
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LN The CHAIRMAN thanked the Delegate of Spain Eor his kind words anéd gave the

{locr to the Delegate of Finland.

71.1 Mr. THULT (Finland), on behalf of the Delegation of Finland, expressed his
warmest congratlulations to Mr. Tasnddi on nis election as President of the
vonference and te Mr, Comte on his election to the Chair of the Main Committee.
ilec wished to thank the Hungarian Government for their invitation, for the
friendly vereption given to the delegates and the warm spirit in which the
Conference had commenced its work. lHungary's example would undoubtedly inspire
sther countries--for example, FPinland--which would perhaps have to face the same
troblems {in particular, that of language] and would give them the courage to
undertake preparaticns for a future diplomatic conference on their territory-

lle likewise expresscd his sincere thanks to WIPQ, its Director General and his

starf,

71,2 TFrom such divergent points cf view, on the basis of differing needs and
practices and in respect of a subject which was so difficult to define, it had
proved possible to envisage a thoroughly safe system permitting the deposit of
applications for patents concerning microorganisms, He declared that his
Delegatien had come to Budapest with the intention of accepting the Treaty to be
formulated on the bhasis of the principles put forward in the draft. He recalled
Livat in his country, as in the other Nordic countries, no depositary institutions
as provided for in the draft Treaty existed and, in the case of Fianland, it would
not be possible to establish one in the near future. It was, therefore, wise to
sef up a system under which it would be possible to make deposits of microorganisms
in complete safety. With regard te the draft Treaty, the Pinnish Delegation
accepted the new principle according to which, for the reasons given, not only
States but also intergovernmental organizations could become Contracting Parties,
It accepted the possibility of a new deposit, but wished to see more detailed
provisions in the Regulations, Furthermore, it considered that it was extremely
important to set up a system which could be changed without having to amend
national patent legislation., Therefore, the Finnish Delegaticon hoped that the

draft under discussion would have the same content when it became final.

71.3 1In the opinion of the Delegate of Finland, the most important question was
to ascertain under whose responsibility the deposit was to be effected and who
was responsible for making such a deposit when, for example, a microcrganism's
culture was destroyed. He thought it appropriate that the responsibility of the
depositary institution should be determined on the basis of naticnal law in the

country un whose territory the saild depositary institution was situated.

71.4 Practice would undoubtedly show that many details would have to be

amended during application of the Treaty and it would perhaps be convenient to da
s within the Assembly. In that context, the Finnisb Delegation wished to draw
attention to a provision contained in Rule 11.4{a}) which stated that any reguest,
declaration, or form referred to in Rules 11.1, 11.2 or 11.3 must be in English
ur renczh, Por that reascon, on behalf of small countries which did not have one
of the principal languages as a national language, it propesed that such re-

Tanats, GJdeclarations or forms should at least always bhe established in English.
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72.1 Mr. DAVIS (United Kingdom) joined with other speakers in thanking the
Hungarian Authorities and in congratulating Mr. Tasnfdi and Mr. Comte for their
respective appointments as President of the Diplomatic Conference and Chairman

of the Main Committee.

72.2 Referring to the documents prepared by the International Bureau of WIFD

and to the statement of the Delcgate of the United States of America, which had
generously acknowledged the role played by the United Kingdom, the Delegate of

the United Kingdom said that his country's proposal stemmed from a very simple
general concept. A single deposit was a great advantage to the inventor because
he no longer had to worry about making numerocus other deposits, It was an
extremely valid idea, but, as with many such ideas, the concept was easier than
the practical implementation. The Delegate of the United Kingdom stated that

his country's authorities had been frankly surprised by the drafts, although that
should not be construed as criticism. He thought that the matter should have been
given deeper consideration at an earlier stage and underlined the fact that the
problem was probably more complex than expected. Several speakers had laid stress
on the necessity to adopt a text whose application would not require major changes
in national legislation. He stated that his Delegation's point of view on several
problems was shared by other countries; however, he was ready to admit that not
all countries would be able to agree with his Delegation concerning all the points
it wished to raise, For that reason, the comments and amendments submitted by the
Delegation of the United Kingdom had been set out in detail in & somewhat lengthy
document issued under the number DMO/DC/5. HNot all the points in the document
were egually vital. The Delegate of the United Kingdom pointed out that his
Delegation would prefer to see certaln guestions dealt with in a manner different
from that envisaged in the draft, but, in the final analysis, it was up to the
Diplomatic Conference to decide thereon. Although the moment for detailed dis-
cussion of specific points had not yet been reached, the Delegate of the United

Kingdom wished to raise certaln problems.

72.3 The first point concerned Article 3 and here the difficulty was probably of
a semantic nature, The word "valid" possessed an extremely special significance
in the United Kingdom and the Delegate of the United Kingdom stated that recegniz-
ing the validity of something presented great difficulties in his country. There-
fore, the United Kingdom could not accept Article 3 in its entirety if it were
based on the concept that a deposit made in ¢ne country could not be challenged

in another. On the other hand, it would not refuse to take the deposit into
account merely because it had not been made in the United Kingdom, Perhaps the
word "valid" gave rise to more problems in the United Kingdom than elscwherc,

"new

72.4 With regard to the problem of a "new deposit" (Article 4), or rather
deposits," the Delegate of the United Kingdom wished to hear the views cf other
delegates. In his country a new law was in the process of being drafted, but

he was not sure that naticnal laws in different countries were sufficiently
developed to permit the United Kingdom to establish a law with the desired
purport. In respect of a new deposit, in his opinion, it was aeassential to main-
tain some degree of freedom with regard te recognition of walidity. Although he

agreed that it was perfectly reasconable that the bencfits of recognition by the
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competent body of a Contracting Party should not be lost merely because the
deposit was made with an international depositary authority in another country,

he did not think it wise to go any further.

72.5 The Delegate of the United Kingdom said that he had certain misgivings con-
cerning the guestion of expert and import envisaged in Article 5 and on which the
Delegates of France and the United States of America had already spoken. The
gquestion was one of determining whether or not the two particular cases mentioned
in the draft covered every possibility. 1In his view, to cite only two possible
cases in which a State could refuse export and import was somewhat risky and could
impede ratification. He would be glad to hear other points of view on the

gquestion.

72.6 The Delegate of the United Kinydom concluded by taking up the problem of
guarantees, as provided for in Article 6 and already referred to by the Delegation
of the United States of America. He recalled that a number of speakers had

stated that their countries did not wish to amend their national laws and said
that he would be surprised if any patent office or competent authority really had
the power to ensure the guarantee in cuestion. The word "guarantec" scemed to him
to be too strong. In his opinion, its meaning was the following: if a State
declared that an international depositary authority would act in a particular way
and it did so, then it was responsible for the consequences. However, he could
not envisage the United Kingdom Patent Office having the power to answer for the
failures of international depositary authorities. Likewise with regaré to guaran-
tees, Rule 5 implied that Contracting States would scek to determine what had
provoked the failure of the international depositary authority it guaranteed.
Current laws in the United Kingdom did not provide for such powers and, in the
opinion of the Delegate of the United Kingdom, it would be extremely difficult to

introduce such provisions.

72.7 Without wishing to enter into more detailed discussicns at that time, the
Delegate of the United Kingdom reserved the right to come back to such gquestions

when they were discussed individually.

73. The CHAIRMAN closed the meeting and reminded the delegates that the after-
nocn meeting would commence with statements by the Delegations of the German

Democratic Republic, the Netherlands and Sweden.

Second Meceting

Thursday, April 14, 1937

Afternoon

74, The CHAIRMAN opened the General Debate and made some remarks concerning
simultaneous interpretation and the use ol the technical apparatus provided for

the delegates.
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75. Mr. BUDEWITZ (German Democratic Republic) expressed his Delegation's satis-
faction at the convocation of the Diplomatic Conference and thanked the Interna-
tional Burcau of WIPC for the considerable work it had accomplished in preparing
the Conference. He also exprcssed his sincere thanks to the Hungarian Government
Eor the hospitality shown to the Delegates in Budapest and noted that the Treaty
on the International Recognition of the Deposit of Microorganisms for the
Purposes of Patent Procedure, which was to be concluded at the Conference, was of
great urgency. The utilization of microorganisms in science and technology grew
dally in importance; therefore, an international instrument tc facilitate their
legal protection was necessary. The Conference's task was to finalize a text
which was in keeping with the need to encourage cooperation betwcen States with
different social systems and which was based on the principles of equality and
mutual benefit. In conclusion, the Delegation of the German Democratic Republic
expressed the hope that the Conference would make an important contribution to
the implementation of the principles set forth in the Final Act of the Helsinki

Conference, particularly in the field of legal protection of industrial property.

76. Mr. van WEEL (Netherlands} joined other speakers in thanking the Hungarian
Government for organizing the Conference, as well as the Direction of WIPO for
the meticulous preparation of the Conference documents. He expressed the con-
vigction that the Conference would come to a successful conclusion and that a
simplified procedure for industries would be established in countries party to
the Treaty and thus the grant of patents in the field of microbicleogy would be
facilitated.

77, Mr. EORGGRRD {Sweden} expressed his gratitude to the Hungarian Government
and the city of Budapest for their invitation to hold the Conference in the
beautiful capital of Hungary. The Delegation of Sweden alsco wished to thank
WIPC for the important role it had played during the preparatory work, as well
a5 1lts Director General, Dr. Bogsch, for the great interest he toock in those
problems and in the Conference itself. He declared that his Delegation was in
general prepared to accept the solutions contained in the draft presented to the
Conference and, at the same time, was ready to examine any proposal which might

improve the text of the proposed Treaty.

78, Mr, 1WATA (Japan), on bechalf of his Delegation, expressed his gratitude to
the Hungarian Government and thanked the Director General of WIPO, as well as his
competent staff, for the preparations for the Conference, He stated his agreement
with the hasic principle of the Treaty, which would obviate the necessity to make
deposits of microorganisms in several countries and would thus facilitate the
deposit of international applications for patents involving microorganisms. How-
ever, the Delegate of Japan pointed out that there were some points in the draft
Treaty and Pegulatinons which were not gquite clear to him and that his Delegation
woald put Jorward its views and submit certain proposals as and when each article

Wiy examined,
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9. Mr. HENSHITLWOOD {Australia), on hehalf of his Delegation, thanked the
Hungarian Government for its invitatior and congratulated the Chairman on his
clection. His Delegation did not have any reservations concerning the principal

elements of the draft under discussion.

80. Mr. ROKICKI (Poland) joined the other speakers in expressing his congratula-
tions. He recalled that his country had not participated in the preparatory weork
carried out by the Committee of Experits but noted that the drafts submitted

appeared to him to constitute a good basis for the Conference's work.

81. The CHAIRMAN noted that no further delegations from member States wished to
make general statements and he gave the floor to the Representative of the Union

of Industries af the Eurcpean Community (UNICE).

82,1 Mr. CRESPI (Union of Industries of the European Community {(UNICE)) made some
preliminary general remarks on behalf of the following group of non-governmental
organizations: the Council of European Industrial Federations {(CEIF), the
Eurcpean Federation of Agents of Industry in Industrial Property (FEMIPI),
International Federaticon of Pharmaceutical Manufacturers Associations (IFPMA)}, the
International Chamber of Commerce (ICC) and the International Association for the
Protection of Industrial Property {(IAPIP}. He stated that interested circles in
the world of microbiology included not only private industry, but also researchers
supported by public funds and those in universities and similar establishments.
The draft submitted to the Conference offered to all the benefits of great
practical convenience and economy of effort and expense. The Representative of
UNICE expressed the hope that the increasing burdens placed on culture collections
of microorganisms and the purely administrative difficulties could be minimized as
much as possible. For that reason, he welcomed suggestions on ways to relieve
culture collections of microorganisms from the task of verifving whether the

legal conditions for the furnishing of samples had been fulfilled. 1In that
respect, he recalled that the Union of European Patent Attorneys (UNEPA) had a
specific proposal which he supported and he expressed the hope that it would be

adopted and ecxnlained by certcin Jelicgates in due course.,

32.2 The draft Treaty posed the complex probler associated with the furnishing

of a sample of the microorganism within the context of national law. Such a
solution had finally been accepted by the interested circles, but with some degree
of reluctance and disappointment. The Representative of UNICE agreed that it was
not opportune to discuss the matter in detail at the present time; nevertheless,
observer organizations hoped that a further study of conditions for the furnishing
of samples would be undertaken at the international level. Those corganizations
noted the gcneral support given by the delegates to the principle of a 25 or 30-

yodil TelTl I0oF KEeplhg Lhe aepos:t,  The ripancial implications tor the depositor
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were not insignificant; therefore, the depositor should not be forced to bear

the burden alone for a longer period than that during which the deposit was of use
to him from the point of view of patent protection. Mr. Crespi hoped that the
temptation to let national laws govern the problems which might arise would not be
too strong. Thus, with regard to new deposits which, in his opinion, would not
arise freguently, he urged the Conference not to miss the excellent opportunity

to ramowve certain uncertainties for the depositor to the latter's advantage. 1In
conclusion, he stated that the reservations expressed in no way detracted from

the approval given by the observer organizations te the fundamental concept of

the Treaty, nor from the hope that the latter would be signed and ratified by

the largest possible number of States, that 1t would be used extensively by
microbiolocgists and that it would encourage them to continue to innovate in this

important field under the full protection of patent legislation,

83. Mr. IANCU (Romania) thanked the Hungarlan Government and underlined the
fact that the drafts submitted were of wvital importance for the development of
international cooperation in the field of industrial property and in that re-~
spect he acknowledged the important role played by the Director General of WIPO

during the preparatory phase.

84. The CHAIRMZN closed the General Debate and opened discussion on the two
drafts. He proposed that the Main Committee shouwld take up the provisions of the
draft Treaty article by article, 1t being understood that should an amendment be
accepted it would in general be necessary to make a corresponding change in the

Regulations.

85. It was so decided.

Title of the Treaty

86. The CHALRMAN asked whether there were any remarks or comments concerning

the proposed title for the Treaty. He noted that no one wished to take the floor.

87. The title propeosed for the Treaty was adopted, subject to possible amendment

in the Drafting Committec.

Article 1: Establishment of a Union

88. The CHAIRMAN opened the discussion on Article 1 and reguested the
Secretariat to enumerate the various proposals for amendment which had been sub-
mitted,

89. Mr. BAEUMER {Secretary General of the Conference) informed the Committee that
three Delegations had submitted observations concerning the draft Treaty: the
United Kingdom (document DMQ/DC/5), France (document DMO/DC/6) and Japan (docu-
ment DMO/DC/7); the two latter documents containing comments on Article 1 would

be distributed shortly.
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90. The CHAIRMAN asked if the Delegation of Japan would agree to an oral dis-

cussion of its proposal and whether it would be prepared to explain the latter.

91. Mr. HIRCGOKA (Japan} said that, in the preliminary observations on the draft
Treaty, two intergovernmental organizations were cited, namely, the African
Intellectual Property Organization (OAPI) and the European Patent Organisation
(EPOQ) . He wondered whether such specific and exceptional stipulations could be
included in a treaty concluded within the framework of the Paris Union, which

to date only recognized participation by States. He considered that the problem

should be discussed within the framework of the revision of the Paris Convention.

92. Mr. FRESSORNET (France) recalled that, in document DMO/DC/6, hils Delegation
had made an observation which, in fact, contained a proposal. He did not object
to intergovernmental organizations becomlng party to the Treaty and such a pos-
sibility did not seem to him to be in contradiction with the provisions of the
Paris Conventicon for the Protection of Industrial Property, even if it were not
specifically provided for in Article 13 of the said Convention, Nevertheless,
the fact that, according to the terms of Article 1, States, on the one hand, and
intergovernmental organizations, on the other, would be party to the Treaty did
in fact give rise to a number of problems. Firstly, the Contracting States must
be members of the Paris Union, which was not the case for the intergovernmental
crganizaticns as such. Secondly, the expenses of the new Union were to be bhorne
by the Paris Union; +the intergovernmental organlzations, not being members of
the Paris Union, would therefore have no financial obligations. Thirdly, accord-
ing to the terms of Article 6 of the draft Treaty, States alone could confer the
status of international depositary authority, intergovernmental organizations not
being entitled to do so. Referring to the European Patent Conventien and, in
particular, Rule 28 of the Regulations under the Convention, the Delegate of
France stated that the President of the Eurcopean Patent Office would be authoriz-
ing depositary institutions in order to meet the needs of the Office. It was
therefore possible that some such institutions might be situated on the territory
of a S5tate party to that Tonvention and thus be a member of an intergovern~
mental organization, but not situated on the territory of a State party to the
Treaty under discussion, which would be a serious handicap. He wondered, there-
fore, whether it were not possible to assimilate a depositary institution autho-
rized by an intergovernmental organization party to the proposed Treaty with a
depositary institution situated on the territory ol cone of the Contractino States
Such a provision inserted under Article & would, in his opinicn, overcome such

a difficulty. The Delegate of France concluded by saying that he had made his
comments at that stage in order to peint out that Article 1 concerned both States
and intergovernmental organizations party to the Treaty, whersas the rights given

to States and intergovernmental organizations were not the samc.
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93. Mr. GUDKOV (Soviet Union} referred to the text of Article 19 of the Paris
Convention, according to which "the countries of the Union reserve the right to
make separately between themselves special agreements” and he concluded that the
participation of intergovernmental eorganizations in the Treaty on the International
Recognition of the Deposit of Microorganisms for the Purposes of Patent Procedure
was not justified. He was not convinced by the points made in the comments on

the draft Treaty, some of whose precepts were difficult for the Delegation of the
Sgviet Union to accept. For that reason, his Delegation had prepared a written

proposal which would shortly be submitted to the Secretariat.

94. The CHAIRMAN apcologized to the Delegate of the Seviet Union for the technical
incidents which had prevented him from taking the floor and he reguested him to
submit his propesal to the Secretariat as guickly as possible. UHe proposed that
the Main Committee should postpone its decision concerning Article 1 until it was
able to discuss the proposal of the Delegate of the Soviet Union on Lhe basis of

a written text,

95. Mr. BOGSCH (Director General of WIPO) noted that the Secretariat had not
received the proposal of the Delegation of the Soviet Union in written form and
he wondered whether it were not possible to discuss it immediately as had been

done with the proposal of the Delegation of Japan.

96. The CHAIRMAN asked whether the Delegation of the Soviet Union was 1n a8 posi-

tion to explain briefly the substance of its proposal on Article 1.

27. Mr. GUDROV (Soviet Union) said that his Delegation proposed deleting the
words "and intergovernmental organizations" in Article 1 and replacing the words

"the Contracting Parties"

by the words "the Contracting States." In addition,

he proposed adding to Article 3 a new paragraph (3} as follows: "The reference
to the 'Contracting State’ in this Article shall be reqarded as referring to any
intergovernmental organization to which a number of States entrusted the granting
of regiconal patents and of which all the member States are, at the same time,
members of the Paris Union for the Protection of Industrial Property., should such

organization declare that it takes the responsibility envisaged by this Article.”

98. Mr. DAVIS (United Kingdom} remarked on the faulty functioning of his ear-
phones and said that he unfortunately had been unable to hear the last statement

and was thus not in a position to take part in the discussion.

99 . Mr. BORGGRRD (Sweden} expresscd the view that the discussion on Article 1
should be continued when the text of the proposal cf the Delegation of the Soviet

Union had been distributed.

100. The CHAIRMAN proposed poslponing the decis:ion on Article 1 1n order to allow
the delegates an opportunity to examine the written text of the proposals of the

Delegations of Japan and che Soviet Union.

101. It was so decided. {Continued at paragraph 348)
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Article 2: Definitions

102.1 The CHAIRMAN opened the discussion on Article 2 and suggested examining it

peint by point as it concerned definitions.

102,2 He peointed out that the proposal submitted by the Delegation of France
(document DMO/DC/6) contained an observation concerning the definition of the

term "paktent" and he reguested the Delegate of France to clarify it.

103, Mr. FRESSONNET (France) stated that it was in fact a drafting amendment.
In the TFrench text of Article 2(i) of the draft Treaty, the term "certificat
d'inventeur" was used, whereas the Paris Convention and the Patent Cooperation

Treaty used the expression "certificat d'auteur d'ipvention."” The other observa-

tion concerned solely the French text of all the provisions containing the

expression "autorité de dé€pdt internaticnale.” The Delegate of France considered

that it would be more suitable to use the words "autorité internaticnale de dépdt"

and he proposed that the two cobservaticons be submitted to the Drafting Committee,

104. The CHAIRMAN inguired whether the Main Cemmittee could accept the propesal

of the Delegate of France and noted that there was no objection.

105. It was so decided.

106, Mr. BRAENDLI (Switzerland)] drew attention to the second prorvosal of the

French Delcgation concerning the replacement of the expression "autorité de dépbt

internaticnale" by the words "autorité& internationale de dépdt." He was not sure

whether such an amendment did not confer an international character on the
authority in guestion, even when it was a purely naticenal institution. He con-
sidered that the hasis of the system contained in the draft Treaty was rather that
of international reccognition of a deposit--as was made clear in the title. There-
fore, the present wording seemed to him more appropriate than that proposed by

the Delegation of France and he asked that Delegation what were its rcasons for

wishing to amend the text.

107. Mr. FRESSONNET {France) recplied that he did not intend to modify the sense
of the provisions and drew the delegates® attention to the fact that, in the
French text of the draft--for example, in Article 2{ix)-~there were the words

"autorité de dépdt internationale." It was therefore the authority which was

"internaticnal. . ' otherwise in French the gqualifying adjective would have been

in the masculine.
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t08. Mr. BOGSCH t(birector General of WIPO) recalled the chronology of the

expression "autorité de dépdt internaticnale." During previous meetings, in such

cases, the expressions "autorité internationalement reconnue" {internationally

recognized authority) or "autorité qui traike des dépdts internationalement

reconnus” {authority dealing with internationally recognized deposits) had been
used. He considered that such expressions were in fact correct, because neither
the depeosit nor the autherity were international. Deposit was normally effected
with a private institution which, in most cases, was subject to national jurisdic-
tion and legislation. In the draft Treaty, it had only been intended to underline
the "international character" given to the deposit. The English term “inter-
nationally recognized deposit" seemed to be acceptable, but the French eguivalent
appeared to be extremely ponderous. The Director General of WIPO noted that it
was a gquestion of drafting and that it wouléd perhaps he appropriate to come back

to the guestion if an acceptable term could be found in ¥French.
109. Mr. DEMENTIEV (Soviet Union) stated that, in respect of Article 2(1i), the
proposal submitted by the Delegation of the Soviet Union sought to follow the

wording of Article 2({ii) of the PCT.

110. The CHAIRMAN resumed the discussion and proposed that the problems raised

by the Delegation of France be submitted to the Drafting Committee.

111. It was so decided.

112, The CHAIRMAN therefore proposed to return to the remarks made by the Dele-

gation of the Soviet Union.

113, Mr. BOGSCH (Director General of WIPD) recalled that the Delegate of the
Soviet Union had referred to Article 2(ii) of the PCT, whose wording was almost
word for word that of Article 2{i) of the draft Treaty under discussion. The

word "patents" also referred to inventors' certificates and other forms of pro-
tection of industrial property. It was for reascns of economy that it had been
placed at the beginning, because it was thus possible to avoid repeating the same
expression each time the word "patent" was used in the Treaty. For the same
reason, the provisions of Article 2(iii} dealt with patent procedure as a pro-
cedure which related to inventors' certificates and other titles of protection for

inventions.

114. M™Mr, IANCU {(Romania) apologized for not having been able to present his pro-
pesal for amendment in writing., The Delegate of Romania stated that, according to
Romanian law, the title of protection for an invention was a patent and, although

the law alsc menticned "inventors' certificates,"” that title in Romania, as in
Poland, was merely an official title which certified the status of inventor. 1In
view of the fact that Bulgarian, Soviet and Czechoslovak legislation contained
special provisicons concerning protection, the Delegation of Romania considered it

necessary in the French text to replace the terms "certificat d'inventeur" and

"certificat d'inventeur additionnel” used in Articie 2(i} by the expressions

"certificat d'auteur d'invention" and "certificat d'auteur &'invention additionnel,”

respectively.
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115. The CHAIRMAN noted that the proposal made by the Delegate of Romania was
akin to that of the Delegation of France and suggested that he should ask the

Drafting Committee also to take it inte account.

116. Mr. JONKISCH (German Democratic Republic), on behalf of his Delegation,
supported the proposal made by the Delegation of the Soviet Union and proposed
drafting Article 2{i} to make a clearer distinction between the different titles
of protection for inventions, for cxample: "References to a 'patent' shall be
construed as references to patents for inventicens, inventors' certificates

{certificats d'auteur d'invention), utility certificates, utility models, patents

or certificates of addition, inventors' certificates of addition ({(certificats

d'auteur d'invention additicnnels) and utility certificates of addition, and other

titles of protection for inventions."

117. Mr. cIaman {Czechoslovakia) supported the proposal of the Delegation of the
Soviet Union and said that the wording of that provision provosed by the Delegation

cf the German Democratic Republic was acceptable to him,

118. Mrs. PARRAGH (Hungary} wished to keep the wording derived from Article 2({ii)
of the PCT.

119. M™r. BRAENDLI (Switzerland) said that the Swiss Delegaticn preferred to
maintain the wording of the draft, subject to the amendment proposed by the

Delegation of France.

120, My. WINTER (United States of America) supported the text as proposed in the

draft Treaty.

121. Mr. BOGSCH (Director General of WIPO} said that he now had a better under-
standing of the proposal made by the Delegation of the Soviet Union. The difference
between the PCT text and that proposed by the Soviet Delegation was that, in the
latter, inventors' certificates were not considered to be "titles of protection.”
That point of view had been confirmed hy the Delegation of Romania. He therefore
considered that it would be wiser not to refer to inventors' certificates. The
English word "title" implied a proprietary interest and, in the present instance,
that was not the case. When an inventor received an inventor's certificate that
did not yet mean that the said inventor was the proprietor; such a certificate
only gave him the possibility of receiving remuneration and other rewards. The
more neutral text of the PCT avoided such controversy., The Director General of
WI1PQ thought that the majority of delegations preferred the text based on the PCT
and he recognized that such innovatory zeal was perhaps not a good idea. He
informed the Committee that the Secretariat of the Conference was ready to agree

Lo the text as it appeared in the PCT.

122. #r. KERSTING (Federal Republic of Germany} declared that he was in favor
of the text based on the PCT.
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123, My, ROKICKI (Poland; supported the proposals for amendment of Article 241}

submitted by the Delegations of the Soviet Unieon and France,

124, The CHAIRMAN noted that there were three possible solutions, cach of whiech
was supportoed by at least two delegations and it was therefore possible ko take

a vote. The first possibility was to maintain the text drafted by the Interna-
tional Bureduw of WIPD; the scparate quustlion raiscd by the Delegation of France
would be referred to the Drafting Committee, The sceennd was the proposal sub-
mitted by the Delegation of the Seviet 'nion anc defined by the Delegation of

the German Democratic Repuhlic which, in the Chairman's opinion, was the turthest
from the present text. Finally, the thira was the proposal by the Delegation of
Hungary, supported by the velegation of the Federal Republic of Germany and by the
Director General of WIPD, to repeat the text of the corresponding Article in the

PCT.

125. Mr. BOGSCH (Director Geneval of WIPOP regucsted the President to try te
avoid a vote, if possible, on a gquestion whichk, in his apinion, was not of very
great signiticance. Addressing himself to the Delegate of Switrerland and other
deleogates wnoe had oxpreossed the same opinicn, he said that the probhlem before the
Main Committee was that of deciding whether to include in the toxt of the proposed
Treaty the text of a similar provision in the PCT. He suggestod acceptine the
interpretation of the Socialist countries according to whose legislation an
"inventor's certificate” did not gwalify as a title of protecticn and he appealcd

-

to all the delegations to accept the rtext bkased on the PCT.

126. Mr. DEMENTIEV {Sowviet Union), in order to aveid any possible misunderstand-
ing due to eventual Inaccurate interpretation, repeated that the propesal of the
Delegaticn of the Soviet Unlon concerning Article 2(1) of the draft Treaty was to

reproduce the text of the corresponding article in the PCT,

127. Mr. WINTER (United States of America) declared that, in 3 spirit of r-ompro-
mise, his Declegation was prepared to accept the text based on the PCT in order to
avoild a vote and bocause it was logical to accept the text as 1t appearcd in the

PCT.

128. The CHAIRMAN noted that the various points of view had come closer together

and asked whether the Delegate of Switzerland upheld his point of view,

129. Mr, BRAEWNDLI (Switzerland) confirmcd that his Delegatinn maintained its
point of view, but that it could accept & wording bwased on a similar provisiorn in
the PCT if it stated that the reference tc o "patent" should be constiued as a

reference to a patent [or an invention and teo an invencor's certificate.

130. My, FRESSONXET (France} fully supported the analysis made by the Director
Gaeneral of W1PO., The prouposal made by the Ue_zguete of Switzerland, in his
opinion, followed very closely the text of the PCT. Therefore, ke also found him-
sell in agrecement with the propused amendment submitted by the Delegation of

Switzerland.
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141, The CHAIRMAN noted that, followine the new eronange of views, cnly one
proposal on substarce remained and he asked whether the Main Cormittee agreed to
refer Article 2(i; of the draft to the Drafting Commiltce reguesting it to take
into account the observalion made by the Delegation of vFrance on the use, in the

I'rench text, of the words “"certificat d'inventeur" or "certificatb d'auteur

d'invention," the harmenization of Article 2(i) ©f the draft with Article 2{(ii}
of the PCOT and, finally, tne proposal submitted by the Delegation of Switzerland

and suppcrted by the Deledation of France,

132. It was so accided.

cSuspension]
133.1 The CHAIRMAN reopened toe meeting and gave cthe delecates information con-
cerninyg the reoopticn organizad for them and the technical problems involved in

the sound system in the meebing room.

133.2 He opened the discussion cun Arkicle 2{i1) and noted that it did not give

rise to any comments,

134, Article 2{ii) was adopted, subject to possible amendment in khe Drafting

Committec in vespoct of the statement of the Delegation of France on the expression

"interrational depositary authority" (seec paragraphs (u3 and 107).

135, The CHAIRMAL opened the discussion on Article 2(iil}) and (iv) and noted

that 14 J1d nut give rise to any comments.

136. Article Z(ii11) and {iv} was adopted as appearing in the draft,
137. The CHAIKMAN opened tne discussion on Article 2(wv).

138. Mr. DAVIS (United Kingdom) wished to make the position of his Delegation
clear in relation to Article 1. Ffe stated that the Delegation of the United
Kingdem had nob abardoned its vioow bhat iotergovernmental organizations could
pecome party to tne proposed Treaty, but ne Jige not wish to pursuc the guesticn

until a speczfic oroposal had been received from the Delegation of Japan.

139. The CHAIRMAN said chat 17, following any amendments that might be made to
Article 1, it were necessary to amend varicus definitions, such amendments would

be madc.

140, Article 2|v) was adopteod, subject to possible amendments made necessary by

the amendment of Article 1,

141. The CHALIRMAL opened the discussion on Article 2(vi}), (vii) and (viii}.

242, Article 2(vi), {wvil) and wwiisz) was adopted with the same reservaticon as in

the case of Arvicle 21{v).
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143. The CHAIRMAN opened the discussion on Article 2{ix) and said that the follow-
up given to the statement by the Delegation of France (sec¢ paragraphs 103 and 107)

would have a bearing on the final drafting of the Article.

144. Mr. IAHCU (Romania) thought that it would be useful to specify the meaning
of the expression "international depositary authority”" in order to facilitate the

interpretation of the Treaty after its adoption.

145, The CHAIRMAN reguested the Delegation of Romania to clarify his proposal.

146, Mr. BOGSCH (Director General of WIPG) explained that--if he had understood
correctly-~according to the Delegate of Romania, the expression "international
depositary authority," both in English and French, did not specify whether it
involved the deposit of microorganisms. It was thereforce eppropriate to specify
that it in fact concerned an international authority for the deposit of micro-
organisms each time that that expression was used in the text. He noted that
the problem arose due to the difficulty of explaining this complicated concept

concisely in French,

147. Mr. IANCU (Romania) stated that he was in agreement with the explanation

glven by the Director General of WIPO.

148. The CHAIRMAN noted that there were no more observations on Article 2{ix).

149, Article 2(ix) was adopted, subject to possible amendment in the Drafting

Committee.
150, The CHAIRMAN opened the discussion on Article 2{x} to (xviii}.
151. Mr. FRESSONNET (France) wondered whether it was necessary to have a special

gazette and asked the Director General of WIPO whether it would not be more

econcmical to consider the publication of the Paris Union--La Propriété industrielle/

Industrial Property~-~as also fulfilling the role of the gazette menticned in

Article 2(xviii) of the draft Treaty.

152. Mr. BOGSCH (Director General of WIPCG} thought that it would be an excellent

idea,

153. The CHAIRMAN inguired whether the suggestion met with the approval of the

Main Committee and noted that it did.

154. It was so decided.




218 SUMMARY MINUTES (MAIN COMMITTEE)

155, Article 2{x) to {(xviii) was adopted, subject to possible amendment in the

Drafting Committee.

156. Article 2 was adopted as a whole, subject to possible amendment in the

bDrafting Committee.

Article 3: Recognition of the Deposit of Microorganisms

157. The CHAIRMAN opened the discussion on Article 3 and said that several
delegations had already submitted proposals in writing. As the documents contain-
ing the proposals of two delegations had not yet been distributed, he wondered
whether it was opportune to open the debate on the Article before having the

necessary documents.

158. Mr. BOGSCH (Director General of WIPC)} hoped that, as far as possible, all
proposals concerning the Treaty would be submitted in writing to the Secretariat
of the Conference that evening and all proposals concerning the Regulations would
be submitted in writing by the following evening., Translation and preparation of
the documents would thus be facilitated and it would no longer be necessary to

postpone discussion on cther Articles in the Main Committee,

159. The CHAIRMAN concurred with the hope expressed by the Director General of

WIPO and propesed postponing the discussion on Article 3.

1le0. It was so decided. (Continued at paragraph 219)

Article 4: New Deposit

lél. The CHAIRMAN opened the discussion on Article 4 and proposed discussing the
paragraphs one after the other starting with paragraph (1} (a).

162. Mr. van WEEL (Netherlands) noted that, when reading the provisicns of
Article 4(1l}(a), {(d) and (e) of the draft {(document DMO/DC/3), it appeared that

it was the task of the international depositary authority to inform the depositor,
at the moment of deposit, of all the difficulties he might encounter in the dif-
ferent countries of the Union. The Delegate of the Netherlands did not, however,
think that such was the meaning of Article 4. In his opinion, the wording was
limited to cases where a sample had been requested. It would therefore be
appreopriate to mention that when a sample was requested, the furnishing of such a

sample might require it tec be sent abroad.

163. The CHAIRMAN wondered whether he understood correctly the question raised by
the Delegate of the Netherlands and whether it could be summarized as follows:

was the case an abstract one, that is, should the depositary authority be expected
to know in advance all the restrictions which might exist in particular States in
cases where samples were requested; or was it a concrete case in which, confronted
with a request for a sample, export difficulties were encountered and in that

specific instance the authority intervened and informed the interested party?
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164. Mr. BOGSCH (Director General of WIPD) considered that in fact the inter-
national depesitary authority would probably inform the depositor in specific
instances that it was unable to fulfill the reguest. Nevertheless, a problem
arose when, in a country where it was permitted to export certain microorganisms,
a legal or governmental decision intervened which henceforth prohibited such
exports: was the international depositary authorlity then bound to notify the
declsion automatically to all owners who might potentially be affected by the
decision? Basing himself on the text of the draft, the reply of the Director
General of WIPD would be in the affirmative. According to the suggestion made
by the Delegate of the Netherlands, the reply would be in the negative and only a
person actually affected by the decision would be informed.

165. The CHAIRMAN asked other delegations for thelr points of view on the gquestion
raised by the Delegation of the Netherlands and, in particular, what was the
opinion of interested circles. He also wondered whether the explanation given by
the Director General of WIPO satisfied the Delegatlon of the HNetherlands or whether

the latter wished to see the text changed.

166. Mr. van WECL (Netherlands) stated that he did not wish to change the text,
but he wondered whether the task of the international depositary authority, under
the terms of Article 4, was not teo heavy. However, if the said authorities did

not complain, he could accept such wording.

167. Mr. IANCU {(Romania) pointed out that Article 2{xi) defined the term "release
of a sample," whereas Article 4 did not use the same terminology and used the
words "furnish samples." He thought that it was desirable t¢ harmonize the termi~

nology used in the two Articles.

168, The CHAIRMAN assured the Delegate of Romania that the Intermational Bureau
of WIPO, which had prepared the text of the draft Treaty, had not wished to express
two different concepts when it used two different terms and it was simply a

question of drafting.

169. Mr. BOGSCH (Director General of WIPO) agreed with the Chairman and noted that
the slight difference of meaning which existed in English hetween "release" and
*furnishing" was somewhat lost in the French text between "remise" and "fourniture,"
It was a problem which concerned the drafting of the French text and it should be

referred to the Drafting Committee.

170, The CHAIRMAN asked wliether the Main Committee agreed to refer the guestion to

the Drafting Committee,

171. Tt was so decided.

172.1 The CHAIRMAN opened the discussion on Article 4(1) (b)) and noted that there

were no observations.
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172.2 With regard to Article 4{1){c}, he said that the Main Committee had to
decide on the guestion raised by the sgquare brackets around the second sentence
and he pointed out that the Delegation of Japan had already made its views known

in document DMO/DC/7.

173, Mr, HIROOKA (Japan) was in favor of keeping the sentence which was in
sguare brackets because 1t clarified the principle of the application of national

law in this regard.

174. Mr. DEITERS (Federal Republic of Germany} was likewise in favor of keeping
the sentence which was in sguare brackets and said that his Delegation would that

evening submit a written proposal concerning its wording.

175, The CHAIRMAN proposed that the Main Committee should first of all decide on
the principle of keeping or deleting the second sentence which was within square
brackets and that it should subsequently discuss the proposal of the Delegation of

the Federal Republic of Germany.

176, Mr. SCHLOSSER (United States of America) declared himself in favor of keeping

the sentence within square brackets.

177. Mr. DAVIS {(United Kingdom) peointed out that the proposal submitted by his
Delegation concerning Article 4{1) (d) was closely linked to the question raised
in Article 4{(l1){c) and to the problem of the recognition of wvalidity in Article 3.

These problems were, in his opinion, all tied together.

178. The CHAIRMAN asked whether the Main Committee agreed to adopt Article 4(l}(c).
keeping the second sentence which is at present within sguare brackets, subject to
the new wording proposed by the Delegation of the Federal Republic of Germany and
the consequences which might arise from the proposal of the United Kingdom on

Article 3 (document DMQO/DC/5).

179. It was s¢o decided.

180. The CHAIRMAN opened the discussion on Article 4(l}({d} and recalled that the
Delegation of the United Kingdom had submitted a proposal relating thereto in
document DMO/DC/5.

181, Mr. DAVIS (United Kingdom) considered that Article 4(1)(d) was of fundamental
importance. Previous provisions concerned the rights of the depositor if something
should happen to the deposit, whereas Article 4({1) (d) concerned the recognition
which a State must grant to a now deposit. The Delegate of the United Kingdom

said that his country's laws did not specify the length of the period during which
a deposit must be kept, although it was assumed that the deposit must be available
at the time of publication of the patent document. He imagined that the situation
was similar in a number of countries. Gle did not know whether the deposit should
be kept during the period for which the patent was granted or indefinitely, nor

did he know whether it would be possible to cope with a situation in which it was
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proven that the deposit had not been available for a period of six months. He
underlined the lack of decislons concerning the gquestion of the availability of
microorganisms. However, the Delegate of the United Kingdom stated that

Article 4{1)(d) should not be a stumbling block because in the United Kingdom a
new law was being drafted and it could probably provide that the absence of
samples for a period of six months should not be fatal to the patent. He was in
favor of retaining some degree of flexibility. He reminded those Delegations

from countries which were members of the Eurcopean Patent Organisation that Rule 28(3)
of the Regulations of the Convention on tne Grant of European Patents stipulated
that the culture deposited should be available to any person, upon reguest, from
the date of publication of the application. It could be that the words "available
to any person upon request” included the possibility of a six-month period, but,
on the other hand, perhaps it was not so, For that reason, it was preferable to
amend the national legislation in the United Kingdom in order to deal with the
guestion ¢f a new deposit. The latter would not be less favorably dealt with
because it had been made merely under the terms of the Treaty rather than under
the national legislation; it should have exactly the same treatment. Therefore,
the Delegate of the United Kingdom suggested to the Main Committee that the

guestion of a new deposit should ke governed by national law and not by the Treaty.

182. Mr. BOGSCH (Director General of WIPQ) agreed with the Delegate of the United
Kingdom that the provisions of Article 4{1){(d}) concerned a rather secondary
problem related to the very important problem which was dealt with in Article 3.
He therefore proposed that the discussion on Article 4{1l){(d) be deferred until it
was possible to see clearly what would be the wording of Article 3. He added
parenthetically that, if the proposal of the United Kingdom on Article 3 were
adopted by the Conference rather than the text of the draft, the wording of

Article 4(1l){d) could be made less strong.

183.1 The CHAIRMAN asked whether it was appropriate to defer continuation of the
discussion on Article 4(1)(d} in view of the links existing between it and
Article 3, He expressed the opinion that, on that point, he found no difficulty

in accepting the proposal of the Director General of WIPO.

183.2 The CHAL1RMAN also proposed suspending discussion on Article 4({1) (e) as the
proposal of the Delegation of the United Kingdom envisaged the deletion of
Article 4(l){e) and as subparagraphs (d} and (e} were closely linked. He proposed

taking up Article 4(2).

184. It was decided to postpone discussion of Article 4¢(1}{d} and (e) to a later

date. (Continued at paragraph 297}

185. Mrs. PARRAGH (Hungary) said that Artricle 4({(2) contained the stipulation that
the right to make a new deposit of a microorganism depended on whether the sub-
stitute authority was in a position to furnish samples, During the time limit

granted by that Article, the depositor could not himself control the akilitv of the

substitute authority to furnish samples, but he could assume that such an authority
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was able to fulfill the task. For that reason, the Delegation of Hungary proposed
to insert a full stop after the words "international depositary authority" in

Article 4(2) and to delete the words which followed.

186, The CHAIRMAN asked whether any other delegation supported the proposal made
by the Delegation of Hungarw.

187. Mr. BOGSCH (Director General of WIPQ} wondered whether it did not amount to
the same to keep that part of the sentence or to delete it, because if one spoke,
at the beginning of Article 4(2), of the right granted in paragraph 1{a}), the

right to deposit anew existed when the deposited microorganism had been transferred
to another international depositary authority and when the latter was not in a
positicn to furnish a sample of the said microorganism. Consequently, in the
opinion of the Director General of WIPO, the interpretation of that sentence, even

should the last part be deleted, would necessarily remain the same.

188, Mrs. PARRAGH {Hungary) was not sure that the depositor could, during six

months, control whether or not the substitute authority was able to furnish samples.

189. The CHAIRMAN was aware of the difficulty for the depositor, during the
relatively short period of six months, to ascertain whether the new authority could
or c¢ould not itself furnish samples. IlHowever, he wondered if the fact of saying

or not saying it did, in fact, alter the matter.

190. Mr. BOGSCH (Director General of WIPO) said that, if he understood the
Delegate of Hungary correctly, the depositor might find it difficult to ascertain
in time whether the new authority was able to furnish samples. That was of little
importance to him, because, in case of doubt, he could always make a new deposit
and the only thing that could happen was that the new deposit would prove to he

superfluocus.

191, Mrs. PARRAGH (Hungary) asked whether the Drafting Committee could look into
the problem.

122. The CHAIRMANW said that the Drafting Committee would be asked to study the
suggestion of the Delegation of Hungary and to ensure that, if the deletion were

agreed, 1t would not detract from the depositor's rights.
193. Mr. IANCU (Romania), for the reasons given in connection with paragraph l{a),
proposed replacing in the French text the word "fournir® in Article 4{2} by the

word "remettre" resvectively.

194. The CHAIRMAN confirmed that the Drafting Committee would also be reguested
to study that point.

195. Article 4(2) was adopted as appearing in the draft, subject ko reexamination

by the Drafting Committee of the proposals of the Delegations of Hungary and

Romania.
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Article 5: Export and Import Restrictions

196. The CHAIRMAN opened the discussion on Article 5 and noted that he had befare
him a proposal by the Delegation of France contained in document DMO/DC/6. He
informed the delegates that they would shortly be receiving documents containing a
proposal from the Delegation of the United States of America and the observations
of the Delegation of Japan. He reguested the Delegate of France to explain his

proposal.

197.]1 Mr. FRESSONNET (France} repeated that his Delegation had come to Budapest

with the intention of signing che Treaty. The only serious obstacle was Article 5,
which was liable to hinder application of the provisions of national legislation.

In the first sentence of the Article, it was stated that if a requlation restrict-
ing the export or import of certain kinds of microorganisms exiskted, such a
regulation would only apply where the restriction was necessary. That amounted

to saying that national legislation could be overruled by the Treaty and, in

France, such a provision would necessitate ratification by Parliament. Subseguently,
the text stated that national regulaticns could not be overruled if "the restriction
is necessary in view of the dangers entailed for health or the environment."
Therefore, the national authority would have to decide whether the regulation was
necesgsary or not, which could not be done in France where the Government establishes
provisions in order that they should be applied. He recalled that the hypothesis
referred to health and environment, two very important aspects which were the

subject of discussion in every country. He pointed out, however, that other

equally Jjustifiable motives might exist and that they were deliberately left out

0f the possibility for application of the national law. He noted that, in certain
cases, thcore was thus no possibility of sidestepping Article 5 as proposed and

the national structure must cede its place to the Treaty, something he could not
himsel{ envisage. It was for that reason that the proposal of the French

Delegation clearly indicated that implementation of the proposed Treaty did not prevent
the application of any regulation limiting the export of certain types of microorganisms

without mentioning which.

187.2 The Delegate of France was, however, ready to withdraw his proposal if
Article 5 were simply deleted. He had no objection to the Diplomatic Conference
expressing the desire that the governments of the contracting countries of the
Treaty should make all possible efforts to limit the regulations which restricted

the export or import of certain types of microorganisms.

198. Mr. IWATA (Japan) supported the proposals submitted by the Delegate of
France. He pointed out that if those proposals were not adopted, his Delegation
would submit another proposal to ensure that the microorganisms which were to be

deposited were not subject to the provisions mentioned in Article 5 of the draft.

199. Mr. BELLEWGHI {Italy}) stated that he was in agreement with the proposal
made by the Delegate of France and underlined the fact that it was possible teo
make a new deposit with another depositary authority should the initial auvthority

refuse to furnish samples.
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200. Mr. IANCU {(Romania}) was of the opinion that Article 5 concerning export and
import restrictions was one of the basic principles of the Treaty. In his view,
in order to ensure that the Treaty had a common practical application in relations
between countries, the text of Article 5 should remain as it was. Consequently,
the Delegation of Romania supported the proposed text and, in addition, suggested
studying the possibility of completing the text by the words “or in any case where
the depositor has not taken the measures specified by the international depositary
autherity in order to prevent such risks." A written proposal along those lines

would be submitted.

201. The CHAIRMAN suggested limiting the discussicon for the time being to the
text as it appeared in the draft (document DMO/DC/3) and to the proposal by the

Delegation of France.

202, Mr, SCHLOSSER (United States of America) stated that his Delegation well
understood the misgivings of the Delegation of France. He informed the Main
Committee that his Delegation had drafted a proposal, not yet distributed, which
would solve the problem in a slightly different, but simple, way. The Delegate

of the United States of America pointed out that in his country there was minimal
control of exports and imports for reasons of health and protection of the
anvironment, but it could be envisaged that in the future control could he
extended for other reasons, economic and social ones for example. In such a case,
the existence of Article 5 in its present form would be a sericus handicap. He
was not in favor of absolute prohibition and he thought that the Article in
question was absolutely consistent with the objectives of the Treaty and would not
impair its functioning. In practice, there would be very few cases where limita-
tions would be imposed for a particular reason. Microbiolegical inventions would
cross national frontiers in practically every case. If a State decided to restrict
exports, it risked the impairment and cancellation of the patent rights of its own
nationals, For those reasons, the Delegation of the United States of america had
submitted a proposal which was very simple. It suggested that the words "It is
recommended that" be inserted in the present text of Article 5 before the words
"such regulations." That would reflect the suggestion made by the Committee of

Experts and contained in document DMO/DC/Ll6.

203. Mr., DEITERS (Federal Republic of Germany) did not see how the procedure
could work if every State were able to restrict exports of microorganisms without
any limitation. On the other hand, he well understood that there might be certain
difficulties in specific cases, He was in favor of maintaining the text of
Article 5 as it appeared in the draft and inserting at the end of the text certain

additional elements such as, for example, the word "safety," along the lines of

the proposal already submitted by the Delegation of the United Kingdom,

204.1 Mr, DAVIS (United Kingdom), in reference to the remark made by the Delegation

of the Federal Republic of Germany concerning a proposal by the Delegation of the
United Kingdom, explained that he had in fact circulated among the delegates to

the Main Committee a note containing the proposal relating to Article 5. Following

a discussion with the Director General, it had been decided not to overburden the Main

Committee and to withdraw the proposal; thoarefore, it had not been formally submitted.
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204.2 The Delegate of the Unitced Kingaom said that Ye now better understood the
notives underlying the propesal of the Delegation of France which, nevertheless,
in his view, went too far, He {hougnot tkhat, during discussion in the Main
Committee, it was not advisazle to raise nminor preblems and obstacles te the
acoption of a compromise soluticn. For the above reascns, he was somewnat
inclined to support the idea expressed irn the prowosal of the Delegation of the

United States of america (8ee paragraph 202 .

205, Mr. YVILLALPANDO (Spain) said thac the Lelegation of Spain had grave misuivings
with regard to the position taken by the Delecation of France concerning Article 5.
He was in favor of accepting the text of Article 5 as proposed by the International

Burcau of WITO.

206. The CHAIRMAN asked ‘delegates whether they wished fo express any other
preliminary vicws on the question of principle, adding that the Main Committee was
obviously nmot in a position to take a decision before having the written text

before it,

207. Mr. BOGSCH {Director General of WIPO; noted trat Article 5 raiseé a very
serious problem which was a rcal dilemma from the legal point of view., As it was
proposed in document DMC/DC/3, Article 5 implied a limitation on the freedom of
legislation of each Contracting State and meant that export and impert restrictions
could be applied only in respect of deposits coming under the Treaty where health
and environmental reasons justified such restrictions. Several speakers had stated
that there might he other reasons which were difficult to foresee. The guestion
therefore was whether the provisions of Article 5 should be broadencd--as had

been suggested by several dolegations--cor whether the text of Article 5 should

be maintained as 1t appeared in the Jdraft. The Director General of WIPO roccognized
that &rticle 5> was not so much a restrictaion on patent legisiation as on general
policy concerning the export and import of dangerous materials. fle wondered
whether such an undertaking of arn international character could be ratified by
certain countries and there was a real danager that such limitatien of the {reedom
aof natiocnal legislation could imply a refusal to ratify by Japan, the United States
of America, France, or other countries which had spoxen in a negotive sense., If
thaose Delegations really considered that they would be unable to ratify a Treaty
containing Article 3 as il appeared in theo drafh, then it should be amended along
the lines of the second preposal presentoed orally by Lthe Delegatinn ¢f France [see
paragraph 197.2}, namely, to replace the Arbicle by a resolution or wish eXpressed
by the Diplomatic Conference, or to insgerc the words "It is recommended that...,"
as suggesked by the Delegoetion of tne inrzed Stotes nf Aamerica.  Those two
solutions would lead to the same result. The saild resoluticon ©of the Diplomatic
Conference would have approxinately the Foilowing wordinag: "a21l the Contracting
Parties are very scriocusly invited te i1ntorpret and apply thelr export/import
restrictions and, if neocessary, so to nodirfy therm st Lhat no obstacle to the
operation of this Convention which is net biigehly Justified should result there-
from." He thought that, i{f the danger of rnon-ratification of the Treaty by a
cansiderable number of couvntries were o reallty, toen tihe scoond proposal made by

Fratice should be taken into consideration uas a solutien.
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208. The CHAIRMAN thanked tine Director General of WIPO for his analysis which
considerahly clarified the position and he said that those Jdelegations which were
in favor of outright deletiorn of Article 5 or for its replacement--as had been
suygested in the propocgal made by tlhie Deleqgation of France, which was in fact the
affirmation of the existunce of naticnal law——-hao been reguested by the Dirvector
Gencral of WIPO to state whether an irreversib:ie obstacle to the Tresty's ratifi-

cation &id in fact cxist,

209. Mr. FRESS50ONNET (¥rance) stated that, for the Treaty to function properly,
it was necessary to avoid, as far as possible, restriction on the expork and
import of certain microorganisms. The legal aspect of the provision under dis-
cussion meant that national logislatisve power would he completely thwarted. In
his wview, his country woulc take all nocessary measurcs to limit prohivition on
the export and import wf microorganisms on condition that the formula was fairly
flexible and did not place cbligations on States. He concluded by saying that
the propesal he had made--namely, a resolutien commircting States and voted

unanimously--was very binding.

210. Mr. BELLENGHI (Italy), Lasing his view of tho princaiple that it was always
passible to make a new deposit with ancther natisnal autheority, maintained his

previous position (see parasraph 123),

21}. Mr. UIROOKA (Japan! asked whether microornganisms which were already available
or which were already the subject of a deposit woenld come under the terms of

Article 5 of the draft Treaty.

212, The CHAIRMAN repiied that, perscnally, he was convinced that if microorganisms
were available, they would not be the subject of 2 éeposit and that, conseguently,

they would not come under tho Treaty,

213. Mr., SCHLGSSER {(United States of America) replied i1n the affirmative to the
question asked by the Dircctor General of WIPO concerning whether the retention of
Article 3 in its present form would hinder ratification of the Treaty by the

United States of America.

214, The CHAIRMAM asked ali thwe delegations to study the problem, which was of
vital importance--taking intu accouwnt the fisal statement by the Director General
of WIPQ and the replics uviven to him--and to try to reach a less mandatory solution
thus enabkling the widest possihle implercnoation of the provisions of the Treaty,
which would imply rclacively froe circulation of deposited micreorcanisms and

samples regquested.
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| Third Meeting
% Friday, April 15, 1977

‘ Morning

General Remarks

209,10 Fhe JRALIRMAN cpened the third meetine of the Main Coruittee and, in the name
of all the delsgates, thanked the Delegation of Hungary and Dr. Schultheisz, the
Hungarian Minister of Health, for the magnificent and brilliant reception offered

the previous evening.

215.2 He reguested the Secretary of the Main Committee to read out the list of
documents which had either been issued, were heing distributed or were already

avallable.

216. Mr, CURCHOD (Secretary of the Main Committee) gave certain details concern-
ing documents DMO/DC/S5 to DMO/DC/13, which had been distributed or were in the

process of being distributed.

217. The CHAIRMAN suggested returning to discussion of the Articles which had
been postponed, with the exception of Article 1 which raised the problem of the
participation of intergovernmental organizations in the Treaty. He proposed
taking up the discussion on that Article at the afterncon meeting in order to
give Delegations of States party to the European Patent Convention time to meet

and discuss the problem,

218. It was so decided.

Article 3: Recognition of the Deposit of Microorganisms (Continued from paragraph 160)

219. The CHAIRMAN turned to Article 3 and asked the Secretary of the Main Committee

to enumerate the proposals concerning that aArticle.

220, Mr. CURCHOD {Secretary of the Main Committee) gave details concerning the
five written proposals on Article 3 contained in documents DMO/DC/5, DMG/DC/6,
DMO/DC/B, DMO/DC/10 and DMO/DC/1l, submitted respectively by the Delegations of
the United Kingdom, France, the United States of America, the Soviet Union and

the Federal Republic of Germany.

221, The CHAIRMAN suggested taking up the earliest proposal, namely, that of the
United Kingdom.

222. It was so decided.
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223. Mr. DAVIS {United Kingdom) was prepared to initiate the debate by discuss-
ing the proposal of the Delegation of the United Kingdom, but he preferred to
listen to the other proposals beferehand in order to see what effect they might
have on his Delegation's proposal. He suggested that the meeting he suspended

for a few moments in order teo facilitate the discussion.

224, The CHAIRMAN menticoned that it was also possible to begin in a different
way and to ask each Delegation which had made a written proposal to give a brief
oral explanation or to ask the Director General of WIPQO, who was perhaps the only
person present at the meeting to have an overall view of the five proposals, to

explain them briefly.

225.1 Mr. BOGSCH (Director General of WIPO) asked the Delegations in guestion to
correct him should he interpret their propeosals inceorrectly during his explana-

tion.

225.2 After reading out Article 3 as it appeared in the draft {(document DMO/DC/3),
the Director General of WIPO stated that, firstly, Article 3{2) of the draft
tried to expand and explain what the words "recognize as valid" in Article 3{1)

implied.

225.3 He noted that the Delegation of the United Kingdom proposed, in document
DMO/DC/5, a new wording for Article 3 which was different from the draft. The
words "as valid" had been deleted, the term "valid” not heing considered accept-
able. The United Kingdom could only “recognize" a deposit for the purposes of
patent procedure without deciding whether the deposit was valid. With regard

to Article 3(2}), the proposal of the Delegation of the United Kingdom was based
on Article 27{1) of the PCT. 1It stipulated that no Contracting State could
refuse to recognize the deposit on formal grounds, provided that the formalities
laid down in the Treaty and Regulations were complied with. Indeed, Article 3(2)
as proposed by the Delegation of the United Xingdom was very similar to Article 27(1)
of the PCT.

225.4 The Director General of WIPO recalled that the Delegation of France pro-
posed 1n document DMO/DC/6 that Article 3(1) should read "... shall recognize
the deposit of a microorganism with an international depositary authority as
adequate for such purposes.” The word "valid" was deleted there as well,
Article 3(2) explained what was meant in Article 3(1). At the beginning of that
aArticle, the following words were added: "The provisions of paragraph (1} shall

MEAN +v0."

225.5 In his view, the proposal of the Delegation of the United States of America
(document DMO/DC/8) was similar, to a certain extent, toc the proposals made by
the Delegations of France and the United Kingdom, because it deleted the werd
"valid" and said: "... recognize, for such purposes ...." Article 3(2} in the
proposal, in contrast te the text of the draft, did not give full enumeration

to the meaning of recognition and merely stipulated that "The recognition of
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any deposit referred to in paragraph (1) shall include the recognition of the fact

and date of the deposit as indicated by the international depositary authority."

225.6 The proposal of the Delegation of the Soviet Union {document DMO/DC/10)
was entirely different from the preceding proposals. It attempted to deal with
the situation of intergovernmental organizations in the event that Article 1--as
preposed by the Delegation of the Soviet Union and other Delegations--no longer
contained any reference to such organizations. He considered that the proposal
should be dealt with separately and only when the wording of Article 1 had heen
decided.

225.7 Turning to the proposal of the Delegation of the Federal Republic of Germany,
the Director General of WIPO considered that it was mainly a drafting proposal
because it did not alter the substance of Article 3. It only made the meaning

somewhat clearer.

225.8 He therefore considered that only three proposals could be considered as
belonging to the same group and they were those of the Delegations of the United
Kingdom, France and the United States of America. The difference between them
was that the Delegation of the United Kingdom based itself on the selution adopted
in the PCT, whereas the Delegations of France and the United States of America had

simplified the text by deleting the word "wvalid," which was subject to controversy.

226, The CHAIRMAN thanked the Director General for his clear analysis and asked
the Pelegation of the Federal Republic of Germany whether it agreed with the
explanation given by the Director General of WIPO and with the suggestion made to
treat its proposal separately from the others as it was, on the whole, a drafting

proposal.

227. It was so decided.

228, The CHAIRMAN asked whether the Delegation of the Soviet Union agreed to
postpone discussion of its proposal until the afterncon after discussicn of

Article 1.

229, It was s0 decided,

230. The CHATIRMAN said that only three proposals remained and he requested the
Delegation of the United Kingdom, whose proposal had been the first, to explain

its point of view.

231.1 Mr. DAVIS (United Kingdom) said that it was obvious that the word "valid"
presented serious difficulties for a certain number of States, including the

United Kingdom.
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231.2 Turning to Article 3(2), he said that he preferred to replace it by a
similar provision figuring in the PCT because, for his Delegation, nearly all the
aspects of such a deposit were contestable; however, Article 3{2) as it appeared
in the proposed draft, in referring specifically to fact and date, suggested that
only those two points could not be challenged. He considered that "recognition”
concerned several aspects of which the fact and date were part and that there was
no reason to put the latter in a separate paragraph. He then explained that the
wording derived from the PCT had been suggested in order to state guite simply
that it should not be made more difficult to recognize a foreign deposit than to

recognize a national deposit.

231.3 The Delegate of the United Kingdom said that he could accept the wording of
Article 3(1) as proposed by the Delegaticn of the United States of America, but
not the wording of Article 3(2) and he added that he would be very interested in
listening to the explanations of the Delegate of the United States of America.

231.4 With regard to the proposal of the Delegation of France, he considered that
it had much the same effect as that of hils Delegation. However, a difficulty
arose in connection with Article 3(2), which, in his view, conferred a special

status on the date and fact, which his Delegation could not accept.

232.1 Mr. FRESSONNET (France) said that his Delegation--in common with the Dele-
gation of the United Kingdom and, probably, the Delegation of the United States
of America--wished to delete from the text the two terms which seemed ambiguous,
namely, "valid" in Article 3{1}) and "validity" in Article 3{(2), while at the same
time maintaining the system envisaged in Article 3 of the draft. He considered
that his Delegation could not purposely commit itself to hindering any action at
the national level because that would, in particular, challenge the validity of
the deposit of microorganisms. In his opinion, the provisions of Article 3(1)
covered the recognition of the fact and date of the deposit, which meant that it
was recognized that there had been a deposit and a specific date. HNaturally, it
was still possible to invalidate the deposit if it appeared, for example, during
national procedure, that the microorganism was not viable, The proof rested with

the party gquestioning the recognition,

232.2 The Delegate of France thought that his Delegation's preposal was very close
to that of the Delegation of the United States of America and that it was not
really far from the proposal of the United Kingdom on Article 2{2). He would have
no basic objection to adopting the latter proposal., However, he wondered whether
that proposal, which contained two aspects, namely, the deposit of microorganisms
and the availability of samples, was correct., He was not convinced that the
availability of samples was the same in every State; in fact he believed that

the contrary was true.
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233. Mr. BEHAN (United States of America) said that, in order to save time, he

would not take up Articie 3(1) and would limit himself {¢ making some observations

cn Article 3(2). He drew the Main Oommittec's attontion to the fact that the

title of article %, "Recognition of the liepecsit of Microorganisms," did not
correspond to the contents n{ Article 3{2), which dealt with the protlem of
availahility and deposit. The "reoecogrnition" Lhat the Delegation of the United States
of America wished to sce included was the vocognition of a natienal deposit by a com-
potent body. It was the recognition of *he fact and datce of the deposit whick could be
established in wvarious ways. The word "include" had been retained in Article 3{2)
because the recognition of the fact and date was a minimuwr. The possikbility of
expanding the scope of recegnition was left to the national law if it were deemed
desirab:le by a given Contracting Partv. He added that his Delegation had con-
sidered the problem very carefully hefore formulating its proposal. He did net
consider that the provision suggesteé by the Delegation of the United Kingdom for
Article 3(Z}) was necessary because all the countries partv te the Treaty were

party to the Paris Convention, under which the possibility of discrimination did

not exist.

234.1 The CHAIRMAN remarked that, after the first exchange of views hetween the
three Delegations which had submitted proposals, it appeared that, withk regara

to Article 3{1), the three proposals were cxtremcly closc arnd cach, more or less
and in its own way, wished to delete the idea of "validity." ©On the other hand,

concerning Article 3{2}, thc thrce propeosals showed fundamental differences.

234.2 He proposed to limit the dekate and to discuss onlv Article 3(1l) in the
first instance. e asked the other delegations for their views as to whether
the words "recognize as valid" should be maintained or deleted and suggested that

the propesal of the United Kingdom should ke the hasis for discussion.

235, Mr. BOGSCH (Director General of WIPC) considered that the deletion of the

word "valid" could ke accepted without hesitation without making any fundamental
sacrifice, for if a deposit were recounized for the purposes of patent procedure,

it must loosely mean that it was a good depczit.

23€., Mr. VILLALPANDO {Spain} said that, in view of the reasons put forward by
the Delegations of the United ¥ingdom, the United States of America and France and
the explanations given by the Directer General of WIPO, his Delegation could

accept the deletion of the word "valad.”

237. Mr. BELLERGHI (italy) was alsc in favor of deletion of the werd "valig"

frorm Article 3(1).

238. Mr. OREDSSON (Sweden) said that his Pelegation shared the view expressed

by the Dircctor General on the peoint under discussion and it was also prepared

to accept the deletion eof the word "wvalid,”
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239. The CHAIRMAN asked the Main Committee whether it agreed that the idea of

"validity" should he deleted from Article 3(1).

240, It was sco decided.

241. Mr, BOGECH (Director Cereral of WIFD) pointed out that, in connection with
the second part of Article 3(]) (second sentence in the United Kingdom proposal),
there was a difference Letween the text of the draft {document DMO/DC/3) and the
proposals of the Delegations of the United States of America and France, on the
one hand, and the preposal of ithe United Xingdom on the other. In his cepinion,
the latter was irn fact more favorable to depositors hecause it gave complete
freedom to the Contracting States to require proof of deposit without compelling
them to do so, He thought that such a proposal would be acceptable to the States
as their liberty of action was not limited thereby. Therc remained one small
drafting point in the proposal of the Delegation of the United Xingdom to which
he wished to draw the attention of the Main Committee kefere referring it to the
Drafting Committee. In order to he in conformity with the other parts of the
draft, perhaps it would be advisable to mention that it was the industrial pro-
perty office or the authorities of the Contracting State which could reguire the

proot.

242, The CHAIRMAN pointed out to the Main Committee that the proposal of the
Delegation of the United Kingdom in respect of Article 2{1) contained two sen-

tences and asked whether it was scconded by any other delegation,

243, Mr. BRALONDLI {&witzerland) seconded the proposal of the Delegation of the
United Kingdom, although the difference Letween that proposali's sccond sentence
and the proposal of the Delecgation of the United States of America did not appear
to him to be very clear. In his view, there was no lecal discrepancy between the
two texts, but the proposal of the Delegation of the United Kingdom seemed to him

to he clearer.

244, Mr. BEHAN (United States of pmerica) said that his Delegation could accept

the proposal of the Leicgation of the United Kingdom on Rrticle 3(1).

245. The CHAIRMAN noted that the Delegates of Switzerland and the United States
of America had seccnded the proposal of the Delegation of the United Kingdom con-
cerning the second sentence of Article 3(1) and asked whether the Main Committee
agreed with that vart of the said rreposal, subject to drafting changes which might
be necessary, in particular, to take account ot the remarks made by the Director

Gereral of WIPO.

246, It was so decided.
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247, Mr. STEIN (Federal Republic of Germany) indicated that the proposal made hy

his Delegation (document DMO/DC/12) also concerned the text of Article 3{1l} as
proposed by the Delegation of thre United Kingdom. He rorely wished to noint out that
it was possible to make several deposits--as had been emphasized by the Director
General--and in order to make that clear, he proposed to replace the words "the

deposit of a miercorganism” by the words "any deposit of a microcrganism,”

248. The CHAIRMAN thanked the Delegate of the Federal Republic of Germany for
having reminded him of that point. He suggested that the Drafting Committee
should be asked also to take that proposal into account when it finalized the
draft of Article 3{1}, as well as the two amendments already adopted, namely,
the deletion of the expression "as valid" and the division into two sentences of
that provision in accordance with the suggesticon made by the Delegation of the

United Kingdom.

249, It was so decided.

250. The CHAIRMAN turned to Article 3{2) and emphasized that the proposals on
that point showed greater divergency. He asked those delegations which had not

spoken on those proposals to kindly do so.

251. Mr. BRARENDLI (Switzerland) said that his Delegation could support the pro-
posal of the Delegation of the United Kingdeom (DMO/DC/5) with regard to the formal
requirements referred to in the Article, but not in resrmect of the availahility

of samples whose recognition should be left to national legislation.

252, The CHAIRMAN asked whether the Delegation of the United Kingdom wished to
reply concerning the distinction drawn between those two conditieons in its pro-

posal.

253. Mr. DAVIS (United Kingdom) confessed that the problem was a difficult cne.
The draft Treaty fixed a number of conditions under which samples must be released
by the depositary authorities. If the word "availability" were deleted, an

a contrario argument might result.

254. Mr. BOGSCH (Director General of WIPD) wondered whether the difficulty could
not be circumvented by using the expression: "As far as matters requlated in this
Treaty and the Requlations are concerned, no Contracting State may regquire com-

pliance with requirements different from (or additiocnal to those) ....

255, Mr. DAVIS (United Kingdom} said that such a proposal was perfectly acceptable
te the Delegation of the United Kingdom.

256. Mr. IWATA (Japan) was opposed to the proocsal of the Delegation of the
United Kingdom concerning Article 3{2) because decisions con availakility and
release should be made by national lewislation. Nis Deoledation wisgshed to

see Article 3(2) remain as it appeared in document DMO/DC/3.
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257. The CHAIRMAN asked the Delegate of Switzerland to yive his views on the
proposal of the Director General of WIPO.

258. Mr. BRAENDLI (Switzer)and) replied that his Delegation was perfectly

agreeable to the proposal made by the Director General of WIPO,

259. Mr. JACOBSSON (Sweden) said that the Deleagation of Sweden was prepared to
accept the proposal of the Dircctor General of WIPO, but it considered that the
text of the draft (document DMO/DC/3} should also be discussed because it treated

the problem in a slightly different manner,

260. The CHAIRMAN remarked that, if he had understood the Delegate of Sweden
correctly, the latter considercd that the proposal made by the Director General
of WIPO might be added to the present text of the draft instead of replacing it

and he said that that guestion would be discussed in a few minutes.

261, Mrs. PARRAGH (Hungary} accepted the proposal made by the Director General
of WIPO.

262, The CHAIRMAN noted that all the Delegations which had spoken had supported
the proposal of the Director General of WIPO, with the exception of the Delegation

of Japan which had not directly ecxpressed its views on that peoint.

263. #Mr. FRESSONNET (I'rance) stated that he was in a position to accept the
preoposal of the Director General of WIPO, but he shared the point of view ex-
pressed by the Delegation of Sweden and considered that the said propesal should
be added to the text of the draft under discussion, as amended in accordance with

the proposal cof the Delegation of France.

264. Mr. DEITERS (Federal Republic of Germany) was of the opinion that the text
proposed by the Director General of WIPO should be added to the text of the draft
as amended in accordance with the proposal made by the Delegation of the United

States of America and not in accordance with that of the Delcgation of France.

265. Mr. TAK (Netherlands) attached great importance to the provisions of
Article 3({2) because they contained the essential elements of the Treaty, namely,
the deposit, the maintenance of the strain and the furnishinag of samples. If
doubt were cast on any of those elements--including the identity of the sample
furnished--the Treaty would be weakened. However, he could accept the text pro-

pesed by the Director General of WIPO.

266. 'The CHAIRMAN thought thAat the Main Committee was in principle prepared to
adopt the proposal formulated by the Director CGeneral of WIPD and it remained
to be determined whether that proposal should replace Article 3(2) or whether,
as suggested by the Delegate of Sweden, it should he added to it, eilther as
paragraph {2) or as paragraph (3). It was a drafting guestion which remained

to be settled.



SUMMARY MINUTES (MAIN COMMITTLE) 235

267, Mr. JACODSSON (Sweden) said that in wnrinciple he wished ko maintain the text
as it appeared in the draft {(document DMQ/DC/3); nevertheless, he considered it
was necessary to make an addition, namely, that such facts were not indisputable

but were presumed to exist until proved to the contrary.

268. Mr. BOGSCH (Director General of WIPO) declared his satisfaction with the
statement made by the Delegate of Sweden becausc he had heen worried by the abso-
lute nature of the statement contained in the proposals under discussion. The
Director General of WIPO saw the problen as twofcld. One was the gquestion of
whether a procedure of "disqualification” could be added to the Treaty--which was
difficult to formulate at present. The other consideration was that the formula
now adopted was broad enough to cover the entire problem. He wondered whether a
statement included in the Records of the Budapest Dipleomatic Conference explaining,
with examples, what could not easily be done in the Treaty would be satisfactory.
In other words, it could be said that the formula just accepted meant inter alia
that, unless there were some grounds for contesting it on the basis of general
principles of law, the fact and the date of the deposit and the identity of the

microorganism were obviously included in the principle of recognition.

2689. Mr. BEHAN (United States of America) said that the proposal made by the
Director General seemed acceptable to him; however, he wished to make one sugges-
tion te the Drafting Committee. He wondered whether it were not possible to
include the concept of the fact and the date of the deposit in Article 3(1).
Article 3{2) of the draft mentioned an opticnal date receipt, but the Delegation
of the United Kingdom intended a receipt showing the date of deposit rather than

the date on which the receipt was issued.

270. The CHAIRMAN thought it would be useful to have time to consider that gues-

tion and suggested that the meeting be suspended.

271, 1t was so0 decided.

[Suspension’

272. The CHEAIRMAN resumed the meeting and the discussion on the suggestion made
by the Delegation of the United States of America concerning repeating in
Article 3(1) in an appropriate form the concepts of the fact and date of the
deposit. He thought that the proposal under discussien was to he understond

thus.

273. Mr. BOGSCH ({Director General of WIP() asked the Delegation of the lnited
States of America if the following wording, for cxample, would meet with their
suggestion: "“A Contracting Party may reguire that a copy of the receipt showing

the fact and date of the deposit, ...."
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274. Mr. BEHAN (United States of America) replied that such a formula would

meet the point he had raised before the meeting adjourned.

275, Mr. FRESFPONNRT (France) recalled the views expressed Ly his Delegation
during the discussion on Article 3 and said that it supported the proposal made
by the Delegation of the United Statcs of America and formulated by the Director
General of WIPO. He added that the proposgal would have to be finalized by the

Drafting Committes.

276. Mr, DEITERS (Fcderal Republic of Germany) stated that he was in favor of
combining the two solutions, namely, the text of Article 3{2} of the draft and

the proposal made by the Director General of WIPND,

277. Mr. van WEEL (Metherlands) supportcd the proposal made by the Delegate of
the Federal Republic of Germany.

278. Mr. BOGSCH {(Director General of WIPQ) remarked that, if the Main Committee
decided that Article {2} should also include a statement that recognition implied
recognition of the fact and date of the deposit, then, in his view, it was essen~
tial to include in the Records of the Budapest Diplomatic Conference a statement
emphasizing that the Common Law provisions concerning errors or falsification

were still opposable to that recognition. He hoped that such a solution would

satisfy the Delegation of the United Kingdom.

279. Mr. VILLALPANDO ({Spain} considered that the proposal made by the Delegation
of the United States of America was a positive contribution which united the
various positions. Consequently, his Delegation accepted that proposal, as well

as the proposal concernino Article 3(2) made by the Direcctor General of WIPO.

280. Mr. DEITERS {(Federal Republic of Germany) did not consider the insertion
of the proposal of the Delegate of the United S5tates of America in Article 3{1)

to he the same as the inclusicon of the recognition of the facts in Article 3{2).

281. The CHAIRMAN asked whether the Main Committee accepted the proposal of the
Delegation of the United States of America as formulated by the Director General
of WIPQ and concerning the inclusion in article 3(1l) of a reference to the fact
and date of the deposit, which must be shown in the rececipt which ofiices could

request.

282, It was so decided.

283, The CHAIRMAN said that the question of Article 3(2) remained tec he decided,
namely, whether it was necessary in the abkove-mentioned Article to maintain a
provision stating that recocniticn concerneé in narticular--hut not exclusively«-
the fact and date of the deposit. lle pointed out that opinicns differed on the

guestion and asked the delegations to be guite clear on the subject.
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284. Mr. BRAENDLI (Switzerland) shared the point of view expressed by the Dele-
gation of the Federal Republic of Germany, that a new paragraph {(2) or (3} con-
cerning the problem of the recognition of the fact and date of deposit should be
inserted. The inclusion of those two concepts in the second sentence of Article 3(1)
did not ensure that the fact and date of the deposit were recognized, precisely
because that second sentence was purely cptional for ccountries in the new context

adopted by the Main Committee immediately before the suspension of the meeting.

285. The CHAIRMAN said that two Delegations, those of the Federal Republic of
Germany and Switzerland, were in favor of the insertion of Article 3{2) as it
appeared in the proposal of the Delegation of the United States of America {(docu-
ment DMO/DC/8) in the text to be adopted by the Maln Committee, either as para-
graph (2) or paragraph ().

286. Mr, FRESSONNET (France) thought that recognition of the fact and date of

the deposit should be included in the first sentence of Article 3(1) of the Treaty
rather than in the second. He also noted that in all the statements made, an
important point appearing in Article 3(2) of the text of the draft {document
DMG/DC/3} had been forgotten, namely, that concerning the recognition of the
identity of the sample of the microorganism. He c¢onsidered that the omission of

that part of the sentence was to be regretted.

287. Mr. DAVIS (United Kingdom) replied that the sentence had been abandoned
precisely because the Delegation of the United Kingdom considered that its sub-
stance was already contained in Article 3{1) which it had proposed and where
reference was made to three elements: the fact, the date and the identity. He
thought that either the gquestion of the identity of the deposit should be main-
tained in Article 3(2) or that Article 3(2) should be deleted; he was in favor
of deletion.

288. Mr. TAK {Netherlands) was of the opinion that the furnishing of a sample
was closely related to the deposit. The very meaning of "the deposit" was to ensure
that the requesting party and the third party received a good sample which was
identical to the original deposit. He supported the proposal made by the Dele-

gation of France.

289. Mr. SCHLOSSER (United States of America), before deciding on the last pro-
posal, wished to know whether it was proposed to maintain the provision solely
in the Treaty, or to make a reference in the Records of the Budapest Diplamatic
Conference to the possibility for national legislation not to recognize the

identity of a deposit.
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230, Mr. DAVIS (United Kingdom)} had thought that the ideas expressed by the
Director General of WIPO were the same as his own, namely that the provision

of Article 3(2} was not necessary because the guestion appeared to be dealt with
in Article 3(1). Since then, there appeared to have been a revival of interest
in favor of the provision of Article 3(2} which he thought had been abandoned
before the suspension of the meeting. The Delegate of the United Kingdom did
not think that such a situation was satisfactory, but, as the guestion was being
discussed anew, he considered it necessary to introduce certain explanations
into the Records of the Budapest Diplomatic Conference in order to avoid mis-

understandings.

291. Mr. BOGSCH (Director General of WIPO} said that, if he interpreted the
statement of the Delegation of the United ¥ingdom correctly, the latter, despite
a preference for only keeping the proposal made by the Director General of WIPO,
was on the point of considering the peossibility of accepting a declaration on
the fact, date and identity of the deposit, provlded that the Records of the
Conference contained the necessary explanations. He agreed with the Delegate

of France that, if such a sentence concerning the fact, date and identity of

the deposit were included in the Treaty, then its place would be as a second
sentence in Article 3{l1). The third sentence of Article 3(1l) would deal with
the receipt and Article 3(2) would consist merely and solely of the sentence

he had proposed earlier {see paragraph 273).

292, Mr. DEITERS (Federal Republic of Germany) accepted the proposal of the
Director General of WIPO to include the clarification in the Records of the

Conference, if that would facilitate matters in Common Law countries.

2%93. The CHAIRMAN noted that the positions of the delegations were becoming
clearer, but that the delegates might wish clarification concerning the actual
state of the text., He therefore suggested that the Conference Secretariat
should attempt to sum up what had been achieved on Article 3 as a whole and

submit to the Main Committee one, or if necessary two, proposals.

294, Mr. BOGSCH [(Director General of WIPO) said that the Secretariat felt highly

honored to have been entrusted with such a mandate.
295. The CHAIRMAN preoposed adjourning the debate on Article 3 until the after-
noon and to return to it on the basis of a new clarified text drawn up by the

Conference Secretariat.

296. It was so decided. (Continued at paragrarh 359
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Article 4: ©HNew Deposit

297. The CHAIRMAN took up Article 4 and said that he had before him a proposal
from the Delegation of the Federal Republic of Germany concerning Article 4{1) {c)
(document DMO/DC/12), ancother proposal from the Delegation of the United Kingdom
concerning Article 4(1) (d} and (e} {document DMO/DC/5) and, finally, general
observations from the Delegation of Japan on Articles 4 to 8 (document DMO/DC/7);
he considered those observations to he of a drafting nature and therefore pro-

rosed to refer them to the Drafting Committee.

298. It was so decided.

259, Mr. STEIN {Federal Republic of Germany) said that his Delegation was par-
ticularly concerned by three guestions, The first was whether the allegation of
the depositor could be challenged; +the second was the guestion of the burden of
proof; and the third was who could contest the allegation of the depositor. 1In
his Delegation's proposal, the allegation could be contested and the burden of
proof was governed by the applicable law. With regard to the third gquestion, he
thought that not only should the competent body of the Contracting Party and the
third party be entitled to contest, but alsc the international depositary authority
if, when drawing up the statement of viability, it discovered that the allegation

of the depositor was not correct.

300. Mr. DAVIS (United Kingdom) thought that the problem of contesting the allega-
tion of the depositor arose when there was an infringement action in relation to
the patent and he expressed doubts as to whether, under his country's legislation,
the international deposltary authority could be entitled to contest the depositor's
allegation. Only the parties to the infringement action could have such a right

and not the international depositary authority,

301. Mr. STEIN (Federal Republic of Germany) explained that the reason for which
his Delegation suggested also granting the right to contest the depositor's allega-
tion to the internatiocnal depositary authority was that it could be useful not
only in cases of action for infringement, but also in the patent application
examination procedure, as well as to persons taking part in that procedure or in

an opposition procedure.

302, Mr. FRESSONNET (France) pointed out that in the text of the draft (docu-
ment DMO/DC/3) there existed the possibility of contesting the depositor's
allegation without specifying who were the persons entitled to submit such a
contestation. In his view, any perscn having an interest could do so. He
thought that the points made by the Delegation of the Federal Republic of
Germany were useful. He agreed that the three categories of persons mentioned
in the text proposed by the Delegation of the Federal Republic of Germany could

contest the depositor's allegation and for that reason he supported its proposal.
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303. Mr. BOGSCH (Director General of WIPO) thought that there was merit in the
remarks made by the Delegation of the Federal Republic of Germany, but he was
not sure that the problem ccould be dealt with in the same sentence and in the
way suggested by that Delegation. He agreed with the Delegate of the United
Kingdom that the international depositary authority could not be party to the
procedures but only a witness. He thought that the overall proposal of the
Federal Republic of Germany contained a certain risk because it gave the im-
pression that the international depesitary authority was responsible for the
comparison hetween two microorganisms, one of which did not exist. The Director
General of WIPO wondered whether it would not be possible to state that the
depositary authority could draw the attention of those concerned to the fact
that doubts existed, without being either the party which contested or the

judge taking a decision.

304. The CHAIRMAN sald that, as the question concerned the future international
depositary authorities, it would be useful to listen to the views of those
interested. He therefore called on the Representative of the World Federation
for Culture Collections (WFCC) to take the floor.,

305. Mr. DONOVICK (World Federation for Culture Collections (WFCC)) fully
supported the remarks made by the Director General of WIPC., He thought that it
would be a serious mistake to mix culture collections with the problem of the
depositor's allegation. The only course open was to determine the wviability of

the deposit and to notify it to the depositor.

306. Mr. STEIN (Federal Republic of Germany) shared the opinion of the Director
General of WIPD and emphasized that it was not his intention to state that the
international depositary authority should fulfill the role of party to the pro-
cedures. He agreed that the wording should be changed, but it should state that
it was the international depositary authority which drew attenticn to the fact
that the newly deposited microorganism was not the same as that of the initial
deposit. However, he wondered whether the international depositary authorities

would be able to fulfill such a task, or even ready to do s0.

307. Mr. DONOVICK ({World Federation for Culture Collections (WFCC)) said that
the culture collection would not normally undertake a taxonomic study on a micro-
organism deposited for patent purposes, although it would certainly check the
viability of the microorganism. Under those circumstances, it would have no
means of comparing the deposited microorganism with an unknown microorganism,

as the Director General of WIPCO had previcusly pointed out. Consequently, he
did not see any reason to include such a possibility, because it would put the
culture collection in a situation which, in his opinion, would be extremely un-

healthy both for the collections and for the depositor.
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308. Mr. BORGGERD (Sweden) was of the opinion that contesting the depositor's
allegation was a legal action against the depositor and such an actiorn ccould not
be initiated by an international depesitary authority., e thought that such an
authority should nciiher initiate such action nor cast dcubt on the identity of
a deposit. ‘That would mean that the depositary auwtharity was solely responsible

for the viability of the deposit.

309. Mr. SCHLOSSER (United States of America) said that the text of the draft
mentioned that bthe depeositor's alleagations could be contested and that the burden
of proof was governed by the applicable law. Thal covered all the situaticns

which could arise and he did not see the need to amplify it nr te try to chanue
something which was already sufficiently clear. #e could not envisage any
circumstances in which the internaticnal depositary authoriky would he interested
in contesting anything and he could not ertirely agree with the underliying
philosophy which had led the Delegation of the Federal Republic of Cermanv to
submit its proposal. The Delegate of the "mited States of America thought that the
only way to make a rorrection was prchably the suqggestion made by the Director
General of WIPO, according to which arn explanatory statement could he included men-
tioning that the international depositary auvthority could be a witness but could not
contest. In his opinion, however, all thesc suococstions overly complicated the
original progesal which was clear. TFor the above reasons, the Delecation of the
United States of America preferred the text of Article 4 as it apmeared in the

draft Treaty {document DMO/DC/3).

310. Mr., CRESPI {Union of Industries of the European Community (UNICE}} fully
shared the point of view expressed by the Delegate of Lhe United States of

Bmerica, The wording of the draft {(document DMO/BC/3) had the merit of simplicity,
covered all situations and left the culturc collecticons in the position of neu-
trality they desired. He also thought that there was a variebty of circumstances
in which the proof of the identity of a new deposit could be challenged and not
only when there was an action for infringement. He wondered what legislation was
applicable in all the circumstances which might arise; he suppcsed that it was
national legislation, but that conld vary from case to case. He thought that the

matter required some clarificaticn.

311. Mr. STEIN {(Federal Republ:ic of Germany) said that he was prepared to with-
draw his Delegation's proposal as far as international depositary authorities
were concerned. However, he cansiderxcd that the wording "Any competent body of

a Contracting Party and anry third party..." shoulé ke kept, 1In his opinion, the
text of the draft was not sufficient as it excluded the possibility of patent
procedure at a patent office where there were nn parties but only the patent

office and the depositor,
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312. The CHAIRMAN asked the Main Committee for its wviews on the new proposal
made hy the Delegation of the Federal Republic of Cermany, which only differed
from the previous proposal in the éeletion of the reference to the international
depositary authority, thus neetino the objecticn made, in particular, by the

Delegation of the United Kingdon.

313, Mr. FRESSONNET (France) recalled that he had initially supported the pro-
posal made by the Delegation of the Federal Republic of Germany. Then he had

listened with great interest to the observations made by the Director General of
WIPO, without, however, agreeing with his conclusions. At present, he could no
longer support the Delegation of the Federal Republic of Germany with regard to
the amendrment of its proposal and he preferred to keep the original text of the

draft, which did not specify matters but referred them to the applicable law.

314, The CHAIRMAN thought that the Main Committee should reflect on the problems

raised in the light of the statements made and he proposed adjourning the debate.

Fourth Meeting
Friday, April 15, 1977

Afternoon

Article 4: New Deposit {(continued from paragraph 314}

315, The CHAIRMAN returned to the discussion on Article 4{1}(c) and, in partic-
ular, the proposal made by the Delegation of the Federal Republic of Germany
(document DMO/DC/12, item 2). He recalled that, following a preliminary exchange
of views, the Delegaticn of the Federal Republic of Germany had withdrawn the
first part of its proposal, namely, the reference to the international depositary
authority (see paragraph 311}. 1In hkis opinion, in the text of the Treaty itself,
it should be necessary to mention that it was possible to verify the identity
rather than to contest it, not orly during cpposition proceedings when the appli-
cation for a patent was examined or during an action for nullity before a court,

but also in the case of an ex cfficic cxamination.

316. Mr. STEIN (Federal Republic cf Germany) stated that his Delegation had made
a proposal on Article 4(}}{c) because 1t was not entirely satisfied with the
wording of the Article in the draft, which read: "If the allegation of the de-
positor is contested...." 1In his view, the word "contested" implied a procedure
between at least two parties; however, when examining an application for a patent,
there were no parties but only the patent office and the depositor. ©n the other
hand, it was also possible that the patent office would ask the depositor to prove
his allegation. According to the text of the draft, the argument could be used

a contrario and it could be said that, since the patent office was not a party, it

necessarily had to accept the allegation of the depositor; such a concept was
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not acceptable. The Delegate of the Federal Republic of Germany pointed out that
he did not insist on his proposal and even declared his readiness to withdraw it;
nevertheless, in view of the importance of the guestion, he wished at least to see
a statement in the Records of the Budapest Diplomatic Conference to the effect that
the second sentence of Article 4{1l})({c), as it appeared in the draft, did not ex-
clude the possibility of international depositary authorities requesting the de-

poslitor to prove his allegation.

317. Mr. BOGSCH {(Director General of WIPO} considered that the Delegate of the
Federal Republic of Germany was right in his general approach to the problem and
said that there could be no doubt that what he proposed was a wish which had to

be satisfied at least in the Records of the Conference. However, he thought that
the discussion on the problem was somewhat wnremature as there was a likelihood that
subparagraphs {d) and (e) would be modified in accordance with the proposal made by
the Delegation of the United Kingdom. The proposal made by the Delegation of the
Federal Republic of Germany presupposed that subparagraphs (d) and (e} would

remain as they were in the draft {document DMO/DC/3), but that supposition was
unlikely. The Director General of WIPC therefore proposed that the proposal be
accepted in principle, but that it should be discussed again when the decision

concerning the legal effect of a new deposit had been taken.

318.1 The CHAIRMAN consldered that, from a procedural peint of view, the pro-—
posal of the Director General of WIPO could be accepted and he assumed that the
wish expressed by the Delegation of the Federal Republic of Germany corresponded
to the views held by the Main Committee. The identity of a new deposit in re-
lation to the initial deposit could be the subject of an ex officic examination,
even without formal contestation by a third party and that idea could be re-

flected in due form in the Records of the Budapest Diplomatic Conference.

318.2 He proposed proceeding to subparagraphs (d) and (e) and noted that the
Delegation of the Federal Republic of Germany had reserved the right to come
back to subparagraph (c¢) if the decision taken on subparaagraphs (d)} and (e} did

not correspond with its desire.

319, It was so decided.

320, The CHAIRMAN opened the discussion on Article 4(1) (d) and (e} and asked the
Delegate of the United Kingdom to explain his proposal contained in document
DMO/DC /5.

321. Mr, DAVIS (United Kingdom} said that he had already explained his Delega-
tion's proposal during the second meeting of the Main Committee ({see paragraph 181}
and that his Delegation's position was summarized in the commentary to doc-

ument DMO/DC/5. In his view, it was impossible to foresee with certitude what
courts might decide in respect of the liberty to make new deposits and, therefore,
the problem should be left to the national legislation. His Delegation could
accept to say that a new deposit made in accordance with the Treaty would be rec—

ognized in the same way as new deposits in general. The proposal to delete
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subparagraph {e) of the draft was merely a logical conseguence of the proposal

to let national law solve the question of the recognition ¢of a new deposit,

322, Mr. BOGSCH {Director Ceneral of WIPQO)} reminded the Main Committee that, at
its previous meeting {see paragraph 254 et seg.}, it had adopted a provisional
sclution concerning Article 3 whose wording was as follows: "As far as matters
regulated in this Treaty and the Regulations are concerned, nc Contracting Party
may regquire compliance with requirements different from or additional to those
which are provided in this Treaty and the Regulations." He wondered whether it
was not possible either to align Articles 3 and 4{l) {c} or te change the present
provisions of Article 3, which only covered the initial deposit, so that they
also included a new deposit. As a basis for discussion, the Director General of
WIPO proposed the text based exactly on the wording of Article 3 of the draft,
that is: "Any competent body of a Contracting Party which allows or requires

1]

a new deposit....

323, Mr, DAVIS (United Kingdom) said that it appeared to be a very good propesal

which seemed to solve the problem.

324. Mr. BOGSCH {(Director General of WIPO)} suggested that the Main Committee
should adopt the fellowing procedure: firstly, it should take a decision on
Article 3 and then, seccondly, it should choose one of the two solutions he had

proposed (see paragraph 322).

325, The CHAIRMAN asked whether the Main Committee accepted the proposal of the
Director General of WIPO and agreed to postpone discussion of Article 4{1}i{d} and
{e} until it had discussed and adopted a new text of Article 3, on which the

Conference Secretariat had agreed to submit a proposal.

326. It was do decided. {Continued at paragraph 279)

Article 5: Export and Import Restrictions

327. The CHAIRMAN opened the discussion on Article 5 and on the proposal sub~
mitted by the Delegation of France (document DMO/DC/13) providing for the adoption
by the Conference of a resclution which would replace Article 5, He reguested

the Delegate of France to explain briefly his proposal.

328.,1 Mr, FRESSONNET {(France} pointed out that his Delegation's proposal covered
two aspects: the deleticon of Article 5 of the draft and adeoption by the
Conference of a resolution whose text was included in the document DMO/DC/13.

He emphasized that his Delegation was determined to ensure that the provisions

of the Treaty could be applied in a satisfactory manner and it would endeavor to
limit as far as possible the restrictions on the export and import of certain
types of microorganisms. The aspect of Article 5 which gave his Delegation cause
for concern was the legal nature of the text, which meant that it encroached on

national law under conditions which he did not consider satisfactory.
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328.2 The Delegate of France then rapidly resumed the objectives of the para-
graphs of the proposed resolution. The first preambular paragraph emphasized
that the aims of the Treaty could only be attained on the express condition that
microorganisms could cross frontiers. The second preambular paragraph noted

that national provisions could hinder export and import. With regard to the
third preambular paragraph, it pointed cut that such prohibitions, if they were
not of an exceptional character, could be of such a nature as to compromise the
entire application of the Treaty. Prohibitions should be of an excepticnal
character which could be justified, in particular, where export or import entailed
dangers, for example, for health or the enviromment. Finally, the operative
paragraphs of the rescluticn invited the Contracting States to take all necessary
measures permitting the full application of the Treaty by limiting, inscfar as

it was possible to do so, restrictions on the import or export of microorganisms

deposited, or destined for deposit, under the provisions of the Treaty.

329, The CHAIRMAN proposed that the Main Committee should first discuss the
principle of whether or not to replace Article 5 by a resclution along the lines
of that proposed and, if the principle were adopted, to discuss the proposal of

the Delegation of France paragraph by paragraph.

330, It was so decided.

331. The CHAIRMAN asked whether any other delegation seconded the proposal of

the Delegation of France.

332, Mr, van WEEL (Netherlands) seconded the proposal submitted by the
Delegation of France and explained that his country was 1n the same situation

as that of France. He feared that Article 5, as it appeared in the draft, might
hinder ratification of the Treaty in his country and he hoped that the solution
proposed by the Delegation of France would enable the Treaty to be ratified as

soon as possible.,

333, Mr. BRAENDLI ({(Switzerland) stated that the Delecation of Switzerland was,

in principle, in agreement with the proposal of the Delegation of France.

334, The CHAIRMAN reminded delegates that the discussion was limited to the

principle; the details of the proposal would be discussed later.

335. Mr. IANCU {Romania) considered that the text of Article 5 was a very
important part of the Treaty and the Main Committee should take time for re-
flection, His Delegation could not yet take a definite decision on the French

proposal,

336, The CHRIRMAN said that the Delegation of Romania had made a procedural
suggestion and he asked whether the Main Committee agreed to postpone the

discussion on Article 5 until the following meeting.
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337. It was so decided. (Continued at maragraph 436)

Article 1l: Establishment of a Union

3ag, The CHAIRMAN recalled that among the Articles on which discussion had been
postponed were Article 1 and the guestion of principle concerning the participation
of intergovernmental organizations as party to the Treaty, and Article 3 with regard
to which a proposal by the Secretariat of the Conference would be distributed,

He proposed taking up Article 1 and said that three proposals had been submitted

by the following Delegaticons: Japan (document DMO/DC/7), Soviet Union {doc-

ument DMO/DC/10} and Reomania {document DMO/DC/11). He added that document DMO/DC/6,
submitted by the Delegation of France, also contained some observations on that

question. He gave the floor to the Delegate of the Soviet Union.

339, Mr, GUDKOV {(Soviet Union), referring to Article 19 of the Paris Convention,
stated that, in his view, the said Article granted the right to be party to inter-
naticnal agreements to States and he considered that the observations made in the
draft (DMO/DC/3) were not persuasive, He asked the Main Committee not to take a
decision which might lead to uncertainty and make application of the Paris Con-
vention difficult, Having studied closely the provisions of Articles 5, & and 7
of the draft in the light of Article 19 of the Paris Convention, the Delegate of
the Soviet Union concluded that intergovernmental organizations could neither solve
the problem of export and import of microorganisms nor guarantee depositary insti-
tutions. He did not agree with the principle of depositing microorganisms with
intergovernmental authorities. His Delegation was opposed to Article 1 as it
appeared in the draft and proposed deleting the reference to intergovernmental
organizations and inserting a new paragraph in Article 3, which would provide as
follows: "The reference to the 'Contracting State' in this Article shall be re-
garded as referring to any intergovernmental organization to which a number of
States entrusted the granting of regional patents and of which all the member
States are, at the same time, members of the Paris Union for the Protection of
Industrial Property, should such organization declare that it takes the respon-

sibility envisaged by this Article."

340, Mr, STOENESCU (Romania) shared the views expressed by the Delegatlions of
the Soviet Union and Japan. He put forward certain legal arguments in faveor of
the proposal submitted by his Delegation, namely: the Paris Convention provided
that only States could be party to an internatioconal treaty; up to the present
moment, the question of the participation of intergovernmental organizations as
party to a treaty had not been raised. He recalled that the problem had been
discussed for several years in the United Nations within the fFramework of the
Sixth Committee on International Law and no soluticn had been found. 1In view of
present circumstances, he considered that it would be preferable to limit par-

ticipation in the Treaty solely to States.
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N -
341. Mrs. KONRAD (Huncary) supported the proposals made by the Delegations of
the Soviet Union and Ponmania. In her view, the Union to be constituted by the

Treaty should be composed soiely of States,

342, My, JOMKISCH {German Democratic Republir) supported the proposal made by
the Delegatiovn of the Soviet Union which, in his eopinion, followed the pro-
vigsions of Article 19 of the Paris Convention and oave intergovernmental organi-

zations the possibility of kenefiting from the advantaoes of the Treatry.

343, Mr. CfRMAN {Czechoslovakia) agreced with the proposal made by the Delegation
of the Soviet Union and emphasized the following point: 1f the Union were
composed of States and intecracovernmental organizations, the former, in addition

to their own votes, would also have a proportieon of the wotes belongina to inter-

governmental organizations of which thoy were members.,

344, Mr., RORKICKI (Poland) supported the proposal made Ly the Delegation of the

Soviet Union.

345, Mr. PETROV (Bulgaria) also supported Lhe proposal made Ly the Delegation

of the Soviet Union.

346. Mr. WINTER (United States of America}) did not think that there was any

legal objection to an intergovernmental organizalion becoming party to the Treaty.
He recalled that Article 14 of the draft, which dealt with the provisions faor
becoming party to the Treaty, laid down certain conditicons, namely that all States
members of any intergovernmental crganization which had been entrusted Lv several
States with the authority to grant regional patents must be members of the Paris
Union. It was obvious that such an intergovermrental crganization, by virtue of

he convention establishing it, must have the necessary authority to meet all its
responsibilities. Recalling that at prese~t, the anly interoocvernmental croanization
of that nature was the AFrican Ffntellectual Property Organization, the Celegate

of the United States of America askad to hear the views of the future Member States

of the European Patent Organisation.

347.1 Mr. FRESSONNET I(TFrancel informed the Main Committee that the Delegaticns of
the States which had signed the Convention on the Grant of Furopean Patents kad
met at the beginning <f the afternccn in order to study the proposals submitted

by the varicus Delegations, in particular, thal of the Soviet Union. ©On behatf

of those States, he wished to explain to the Main Committee the sonclusions which

had been reached during the meeting.
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347.2 He peinted cut thal the representatives of the Interim Committee set up in
Brussels to implement the Cenvention had never requested the inclusion of inter-
governmental organizations in Article 1 of the draft and he wondered whether the
Director General of WIPQ, il he thought it advisable, could perhaps explain why
they had been included. Durvring the afterncon meeting, it had been noted that,
under the provisions ¢f the draft Trea*y, interyovernmental organizations were