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on arrival in Seoul, you should go straight from the Kirnpo Airport

to the Manhattan hotel by taxi ; it's fare is about W3rOO0.

ACCOMMODATION 

A single room with bathroom, �ncluding continental brea�!ast, has 

been booked for you at the Botel Manhattan,13-3 Yoido-dong, Young 

dungpo-gu, Seoul (Tel; 780-8001/15, FAX; 784-2332).

PLACE OF THE TRAINING COORSE

The Training course will be held in the International Intellectull 

Property Training Institute(IIPTI). You are expected at IIPTI on

Monday, September 4, at 9:30 a.m. in the 2ndLecturARoom, 8th Floor,

KFSB Building, 16-20 Yoido-dong, Youngdungpo-gu, Seoul(Tel: 785-1365,

5). It takes 5 minutes from the BotelManhRttanto the KFSB Building 

on foot. 
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You may have meals in the hotel or any restaurant near the hotel and

KFSB Building as you like. KFSB restaurant is located at the 10th 

floor of this Building. In a day this restaurant serves only 4 

kinds of meals and the menu will be changed. The price is Wl,500 

for every meal. 

Also, a few restaurants(Korean, Japanese, Chinese, and Western 

style) near IIPTI are available. The names of the restaurants 

are as follows. 

RESTAURANT: Parasol Korean, Western 784-9222

Ye Sim Japanese 782-5585

Oy Back Chine!!e 782-5393

Country Life ( Vegetable Buffet; 

If you want to get to the above restaurants, please refer to 

"Map of the Yoido Ares" in the next page of this pamphlet. 

For all other questions and requests, please contact Mr. Choi, 

Program Director( Tel ; 784-7182) or Mr.Yoon, Director in Copyright 

Division( Tel ; 720-3151 ) 
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Local calls can be made from red and gray colored phones. 

Two WlO coins are needed to make a call. International calls can 

be made by international subscriber dialing(ISD) or with operator 

assistance. 

MAIL 

Postal services can be obtained at all post offices. Domestic 

postal rates are wao for up to 50 grams of letter. International 

postal rates are less than u.s. one doll�r. 

EMERGENCY 

Dial 112 for the police, and 119 for the fire department. 

The hotel front desk or hotel manager can arrange for a doctor or 

ambulance. If you need a doctor on the street, ask someone or 

policemen for assistance. Police stations are on major streets. 

BUSINESS BOURS 

While weekday business hours in government offices run from 9 a.m. 

to 6' p.m. , foreign diplomatie missions are open from 9 a.m. to 

5 p.m. On satu rday, government offices are open from 9 a.m. to 

l p.m. , however, foreign's are closed.

In the case of Banks, they open from 9:30 a.m. to 4:30 p.m. on 

weekdays and from 9:30 a.m. to 1:30 p.m. on saturday.
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FOREIGN MISSIONS AND BANKS 

EMBASSIES : India 798 - 4257 

Indonesia 782 - 9203 

Pakistan 739 - 4422 

Philippines 568 - 9131 

Thailand 795 - 3098 

INTERNATIONAL ORGANIZATIONS . ONDP . 

UNESCO 

633 - 9451 

776 - 2661 

FOREIGN BANKS: American Express Int'l Banking Corp 753 - 2435 

Chase Manhattan Bank N.A. 

European Asi�n Bank 

Indian Overseas Bank 

Int'l Bank of Singapore Ltd 

Security·Pacific National Bank 

PLACES OF WORSHIP 

777 - 2435 

754 - 3071 

753 - 0741 

778 - 3171 

777 - 9571 

Chogyesa Temple; Kyonji-dong, Chongno-gu, Seoul 735-5864, 

everyday 10 a.m. , 6 p.m. (Korean) 

Korea Muslim Federation; Bannam-dong, Yongsan-gu, Seoul 

794�7307, Fri. l p.m. (Arabie) 

Myongdong Cathedral; Myong-dong, Chung-gu, Seoul 776-0813 

Sun. every hour ( Korean ) 

Yoido Full Gospel Church, Youido-dong, Seoul 782-5111, Sun. 

9, 11 a.m. , 1 p.m. (English) 

{End of document) 
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BASIC NOTIONS OF, AND INTERNATIONAL CONVENTIONS ON COPYRIGHT 

prepared by the International Bureau 
of the World Intellectual Property Organization (WIPO) 

What Is Intellectual Property? 

1. The law on copyright and so-called neighboring rights is part of what is
generally referred to as intellectual property. The content of this concept
is explained in the following paragraphs.

2. Creations of the mind, like music or an idea for an invention, cannot,
like physical objecta, be protected against other persons' use by the mere
possession of the object. Once the intellectual creation is made available to
the public, its creator can no longer exercise control over the use made of
the creation. This basic fact, i.e. the inability to protect something by the
mere possession of an object, is underlying the whole concept of intellectual
property law.

3. The law on intellectual property aims, generally speaking, at
safeguarding creators and other producers of intellectual goods and services
such as inventions, trademarks, trade names, designs and works of the mind.

4. Intellectual property law is traditionally divided into two main sectors,
viz. industrial property law and copyright law.

S. Industrial property law embraces protection of inventions by means of
patents, and other similar rights, protection of certain commercial interests

by means of trademark law and law on trade names and also the law on
protection of industrial designs. Close to industrial property rights of the
kind now mentioned is the repression of unfair competition and the protection
of certain other concepts, such as appellations of origin. Copyright law
embraces the provisions on protection of authors' rights in literary and
artistic works. These rights are in English generally referred to as
•copyright• in the strict sense of the word. Copyright in a broader sense
embraces, however, also the protection of performing artists, producers of
phonograms and broadcasting organizations (the so-called neighboring rights).
The following paragraphs up to paragraph 25 deal essentially with copyright in
the strict sense of the word, but what is said there applies, to a certain
extent, mutatis mutandis, also to the so-called neighboring rights.

6. The essence of copyright is that this branch of law grants authors and
other creators of works of the mind (literature, music, art) certain rights to
control, for a limited time, certain uses made of their works.







WIPO/CNR/SEL/89/2 
page 4 

23. In Sweden, which is an industrialized country in northern Europe, a study
on the economic impact of copyright activities has been carried out by the
Government. It was based on figures available for 1978. It showed that, in
that year, 6.61 of the Gross National Product (GNP) in that country consisted
of material to which copyright applied.

24. Similar studies have been made in 1985 in the United States and in the
United Kingdom. These studies refer to the value of the output of the
"copyright industries," a concept which is narrower than the concept
"copyright activities" on which the Swedish study is based. Nevertheless,
these studies also show surprisingly high figures for the copyright share of
the national economy. In the United States study this share was 4.61 of the
GNP and in the United Kingdom study 2.61 of the Gross Oomestic Product
(basically the GNP minus the value earned abroad).

25. The figures mentioned above are of course only estimates1 besides, the
situation changes rapidly. It is consequently difficult to establish with
exactitude the economic impact of copyright, nevertheless, as indicated by
the figures guoted in the various studies, it is clearly substantial in
absolute terms. However, as stated earlier, the situation may vary from
country to country and from region to region. Copyright protection has in any
case an important economic aspect which is not to be neglected. The
importance of this aspect in a country grows, for instance, with the level of
industrialization. Furthermore, the importance of copyright grows in the
world today with the increasing importance of information processing and of
certain high-technology areas, such as the satellite and cable techniques and
the use of computers, where copyright aspects come much into focus.

ELEMENTS OF COPYRIGHT AND SO-CALLED NEIGHBORING RIGHTS 

Subject Matter for Protection 

26. The basic approach of copyright law is that writers, composers, artists
and other creators of works of the mind are granted certain time-limited
exclusive rights in respect of the utilization of their works. Of fundamental
importance is, in this context, to determine what the subject matter for
copyright protection is.

27. Copyright aims at protecting the results of intellectual creativity.
These results are usually referred to as "literary and artistic �-"

28. As examples of works can be mentioned books and other writings (fiction
or non-fiction), lectures and addresses, dramatic, musical, choreographic and
cinematographic works, works of drawing or painting or of applied art,

photographie works, etc. These are only examples. The basic idea is that
works are protected regardless of the form of their expression and regardless
of whether they have been published or not.

29. A condition for protection is that the work be "original" in the sense
that it is the result of an individual creative effort. The determining
criterion is not, as in patent law, novelty, but instead originality, which
implies that two authors can engage separately in the creation of a similar
work. If the results are independent of each other, so that one is net a copy
of the other, both enjoy protection.

30. Because copyright protects the results of individual and original
creative efforts, the protection applies to the !2!!!! in which !_h! author has
expressed his �- The ideas as such are not protected, nor is the
information as such which is contained in the work protected. The protection
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39. Basically, the moral rights are of two kinds. One is called the
•paternity right• and means that the authot is entitled to claim authorship of
his work (to have his name mentioned in connection with the work). Exception
is usually made in cases when the work bas been included incidentally or
accidentally, for instance, in reporting of current events or on other
occasions when the mention of the name would be impossible or would seem
peculiar.

40. The other branch of the moral rights is the •right to respect.• It means
basically that the author is entitled to object to distortion, mutilation or
other actions in relation to his work which would be prejudicial to his honor
or reputation as an author.

Limitations ta the Rights 

41. The rights granted under copyright law are exclusive. It means that the
owner of the right can prevent everybody else from undertaking an act which is
covered by the right. It is, however, impossible to recognize such exclusive
rights in all situations. Limitations have to be made to the rights with due
regard to other interests. All copyright laws try to strike a balance between
the interests of the copyright owners, on the one hand, and the interests of
the users and of the society as a whole, on the other.

42. These limitations are of various kinds. The international copyright
conventions give the national legislators a certain freedom in establishing
such limitations. As an example it could be mentioned that the Berne
Convention provides for limitations to the reproduction right "in certain
special cases• if the reproduction allowed under such limitations does not
conflict with a normal exploitation of the work and does not unreasonably
prejudice the legitimate interests of the author. The Convention also
provides for more specific limitations, such as use of works or parts of them
for quotations, illustrations for teaching, reporting of current events, etc.

43. As examples of limitations which are provided for in national legislation
can be mentionedi

- the possibility to make single copies of published works for private
and personal purposes; 

- guotations, if they are compatible with fair practice and are made
only to an extent which is justified by the purpose; 

- use of works as illustrations for teaching:

- use in the media of articles or broadcasts on current economic,
political or religious tapies, 

- reporting of current events; and

- reproduction, under certain conditions, by public libraries.

44. Another kind of limitation which is frequently provided for in national
laws is the right for broadcasters to make so-called ephemeral recordings.
This expression means that if a broadcaster has acquired a right to broadcast
a work, he has also the right to make, for the purpose of his own broadcasts
and by means of his own facilities, one or more copies of the work. Such
copies shall be destroyed after a certain time but may, under certain
legislations, be preserved in official archives if they have an exceptional
documentary character.
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commission contract, respectively. Under other national laws the situation 
is, generally speaking, the opposite. The copyright in works thus created is 
deemed to be transferred to the employer or the person commissioning the work,. 
at least to the extent necessary for his customary activities. 

53. Other fields where special problems arise concern cinematographic works.
Different systems apply in different countries. Under some national laws the
copyright in such a work is considered to belong to the maker of the film. In
other countries a rule of presumption applies in the sense that the copyright,
wholly or in part, is, unless otherwise agreed, considered to belong to the
maker or producer in order to facilitate the economic exploitation of the
work. In still other countries, the copyright belongs in the first instance
to the individual contributors, and the maker or producer has the rights only
in so far as this follows from the contract with the contributors.

54. As regards transfer of copyright, the general rule in most national laws
is that the economic rights are transferable wholly or in part. Rights can be
transferred either by assignment or by license. •Assignment• means the
transfer of the right to another person who is then the owner of that right,
while •license• only means that the author grants another person the right to
a certain use of the work, usually for a certain time, while be retains the
copyright as such in the work. Generally speaking, the assignment of one of
the rights, for instance the reproduction right, does not imply the assignment
of any of the other rights (sometimes referred to as the "principle of
specification•). Another basic principle is that the transfer of a physical
object in which the work is embodied does not imply the transfer of the
copyright in the work.

55. The moral rights are usually not transferable. Under some laws it is
explicitly made clear that such rlghts are considered as inalienable. Usually
the author can, however, declare that he will not invoke them and he can,
under certain conditions, be bound by such a declaration. This is
particularly important, for instance, in cases where a film is to be made on
the basis of a novel. It is essential that the financial investments in the
production of the film shall not be put at stake because the author of the
novel may claim that the film version of his work violates his moral rights.

Infringements and Sanctions 

56. National copyright laws usually provide for sanctions of various kinds
for infringement of the rights under copyright law. Copyright is a branch of
private law and the basic approach of most countries is, or bas been, that the
injured party himself (and not others, for instance public prosecutors) is
entitled to claim sanctions for infringements of the rights. Consequently.
the basic means available for an injured party would be to take civil action.

57. Recent years, however, have seen a change in the attitude in many
countries. This is mainly due to the increase in piracy activities, i.e. the
increase in unauthorized commercial copying, particularly of music cassettes
and videograms. This kind of activity bas developed into an industry of its
own in many countries. Because of the negative consequences of this
development (threat to national culture, links with organized crime, etc.), a

number of countries have introduced heavy penal sanctions for at least certain
kinds of infringement of copyright.

58. The main sanctions for such infringements are the following. The
ultimate choice and the balance between the various options depend, of course,
on legal traditions and other considerations:
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THE COLLECTIVE ADMINISTRATION OF COPYRIGHT 

Lecture prepared by Mr. Walter Dillenz, Director, 
Society of Authors, Composers and Musical Publishers (AKM), Vienna 

l. INTRODUCTION

This document daals with the pr�ctice of the collective exercise of 
copyright. Despit• this direct reference to practice, I do not b1li1ve tha't 
the docUtnent should be limittd to mer• presentation of the working �ethods of 
an administration society, but sh0uld also throw li9ht on the environrnent in 
which in works. Its environment, together with all the inherent 1tr1s1es and 
the relat1onehips eatablished, in fact has a determining influence on the work 
carried out by th• •dministration soc:iety. 

As a second preliminary remark, I should like to point out tMt, while 
thi1 docwnent always concerna copyright, this does net in any way exclude 
neighboring rights. 

I believe that aany aspects of the collective.administration of 
neighboring rights are similar to the ones concerning copyright. However, I 
will not elaborate on this point since my distinguished colleague Mr. Jukka 
Liedes (Finland) will report on •The Collective Administration of the 
so-called Neighboring Rights•. It is, in my view, extremely useful to combine 
these two subjects and have one report follow the other as WIPO has been doing 
by arranging the program as it is. In real life, we see that owners of 
copyright and neighboring rights frequently cooperate in the collective 
administration of their rights. This gives them a stronger position vis-a-vis 
the users. It al&o puts the user in a more favourable position where he is 
faced not with innumerable claims, which he hardly can calculate, but with a 
concentration of claims of persons whoses copyright or neighboring right is 
reguired. 

Th• origin of copyright is closely linked to the development of printing 
•t the baginning of the aixteenth century. The fabrication of text1 and
pictures was radically modernized. The direct t11ult of thi• t■chnical
revolution was.to make the vritten word and the printed image uss phenom,n.a
and to give them unpr1cadent1d speed of distribution. The economic ata;e at
whicn printad texta And picturea became negotiable mass produet• be9an, as did
the need to protect them,
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to the author by law. The in.a.in forma of utilii•tion •r• r1pr0duction, 
perfonnance and br0.1dcastinq. Copyri9ht law therelora qive& the •uthor the 
apecific ri9ht to determine who can usa his work •nd. under what conditions, 
na..tne1y, reproduction, perforNnca or bro.dcastin9. An author obviously wants 
his work to be used. ne doea not vrite a noqel in order to put it away in a 
drawer,.he does not coœpose a aymphony so that it ia never perfonned - he 
wants his works to be used and he would lik• to bt paid for thair u.st. 

On• of the prin.cipl11 used to fi� the amou.nt of 1uch rtnruntration is that 
the author should be paid in relation to the d1gr11 of use of hi& work. This 
i• a just raquirement: tha •�tbor of best seller• naturally earns fllOrt tha� 
the author of a book that is never read, & vell•known compo11r r1c1ive1 more 
in royalties than an W\SW::c111ful ccmpoaer. 

As far as the first beginnings of the collective administration of 
copyright.is concerned, there are legends and anecdotes which I do not want to 
repeat here. What we find established in the history of copyright is the 
founding of the first body for administering copyright on a collective basis: 
the French society SACEM was founded in 1851. SACEM is a copyright 
organization dealing with copyright in music. Why is it that the collective 
administration of copyright 1tarted in the field of music? 

In tna ca1e of printin9 • book or pecforminc; an oper•• an author can 
telatively ea1ily verify concrete iaa of his works. lhere •r• rel•tiv1ly f1v 
publiahing ccxnpanie1 and relatively few operas; an authot can therefort 
fairly eaaily exercise his own rights. Th• ca1e of rights for musical 
performance is quite different. Music is played in thouaands of places at any 
ti�e of the day or night and in all countries in th• world, A composer vould 
be over-worktd juat trying to varify perfonnaru::es in his ovn country, vithout 
•entionin9 parfonnancea &br0,&d. Likewise-and this is a very important aspect
of the queation-•the organizar of a muaieal perfonMnce c•nnot b1 expected to
111k out all the author1, composer1 and song writ1r1 whose works are performtd
at a dance, for 1xample. Th1 n1ed therefor• aro•• to set up u organization
to which, on the one hand, author1 could entnat the administration of their
ri9ht1, and which, on the ot.her h&ndr could 9lob.ally 9rant the �1l1nnt 
authorhationa to 11Uaic ttconau114u•111

, toqether with the qua ra.nt•• that no one 
el•• "Ould make claims on them (protection agairust cl•iu by third parties). 

2. WHAT IS COLLEC'l'IVE ADMINISTRATION?

The general manager of CASH, the Composers and Authors Society of

Bong Kong, Mr. Willie Yeung presented the subject of collective administration

of copyright at a copyright workshop held in Beijing in September 1988 as 

follows: 
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-collective administration is a term used to describe a mechanism, or
organization, normally in the for• of a national authors• society whose
principal function is to actas a central clearing house, where on the
one hand, there are numerous users who would like to have the right to
exploit copyright works, and, on the other, a group of copyright owners
who have assigned their rights to this central body for administration.

This phenomenon is much of the product of the technological advance made
in broadcasting, diffusion and public performance. No TV station
nowadays can expect to trace and clear each and every copyright work they
intend to use everyday. Likewise, no copyright owner can expect to
patrol every night all the entertainment night spots whether his/her
music bas been performed. Collective administration provides the
&olution". 

"Subsidiarity" is a principle that is at the very basis of administration 
societies. It •••n• that they only act in fields in vhich tht authoc ca.nnot 
�o ao �iD'll!lf •. They au.tt 1lways k1ep that princ:iple in miDd: th1ir
JWSti!1c�t10n is to tct in certain ca1e1 of large-scale u11 of workl wh1r1 the 
author h1ms1lf c�MOt act for practical rea•ons. Tbese consid1rati0�, also 
prev1nt administration aoc:ieties ff'OII seeing their activity a, An end in 
it•elf. 

the boundaries between 1ndiv1du,.l admini1tration and coll1ctive 
ad.tllini1tration of ri9ht1 are not !ixed. Thty dtptnd inter alia on t.h.t 
category of the work (11v1ral decades a90, collective admin.i1trati0d o! worka 
of fine art would have bee� unthirûtabla, while today it ha• beccme quit• 
Coll'IDOnplace in cartain specific 11ctor1J, •• v111 •• on the fol"lfl.l of u.se (it 
il �•ol�ttly i�po••iblt to ··••rt ri9ht1 individually in C&ltl of privatt 
copying� a.nd, f1nally, on the v�y in vhich. in gtntral, copy,:-iqht i1 
dev,loping •t the n.1tion&l and international lav1l1. Th• trend todly i• 
toward& collectiv• adffiiniatration of copyright. It 11, hov1ver, nac1s1ary to 
be circumapect regardinq any movement tn..t •trays too far frcm th• roct• of 
copyright; the 1u.baidi1ry ch.aracter of c0ll1ctivt •dmitûstration is a 
principle of great i&nportance in thi1 respect. 

For certain cat,9ori11 of lfOtks, Minly aau.aical wrka, colltetivt 
administration of copyright alraady bal a long tradJ.tion. titerary woru ara 
lesa subjtct to collective admini■tration and fine art w0r>c.s probably 1v1n 
les• 10. Rights rel•ting to cinama.togr•phic vorks •r• granttd alJIOst 
exclusively on an individu.al ba1i1; the produe1r or diatributor deeid11 u.,on 
tht film'• vorldvide tG)loitation according to hi• own criteria. M for 
computer proqrams, coll1ctiv1 •dministratiort i• only in th■ initial atag••· 

Copyright ia 1uited to a qreater or le111r degre• to coll1tiv• 
administration. not only according to the cat1gor:y to vhich thl work b1lonq1. 
but alao according to tht na.t\ll"t of the use made thereof. Let ws bu as an 
eumple � cat19ory of vorka for vhich right1 art Nin.ly es1rci11d 
individually, namely, cinematoqraphic vcrk;. ,._. santioned Above, 'tlbile it il 
clear th.lt the proj1etion of film.tin cinernaa, their br-oadcaatinq OR 
ttltvi1ion and th• production of videotapes continue to concern individ\l&l 
exe�ci11 of ri9hts, the casais COC'Dpletely different fo� two cat1<10ri•• of U.SI 
that have racently 1m1rg1d: in tht e••• of a privat1 vidtotaptd copy, it il 
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praetically impo••ible to obtain the •uthorization of each owner of righta for 
••ch reprodl.lCtion (wh1th1r ude frOCD a t1ltvi1ion broadcast or froaa a.nother
videot&pe). It is •qui.lly impos1ibl1 in the field of c&blt t1l1viaion. A
pe�son exploiting • cable network tMt broadcasta t1levi1ion proqra.ma frcra a 
n11ghborin9 country cannot be a1k1d to Cbt&..Ln one Df on, the righta conceming 
each fil.a tha.t appear1 in bis proqr&l'IS. 

Exactly for this reason an international organization for the collective 
admini�tration of film rights was established. In December 1981, AGICOA, the 
Association for the International Collective Management of Audiovisual works 
was founded. The main purpose of this organization 1s to licence the cable 
retransmission of audiovisual works. In the meantime, AGICOA has concluded 
contracts with cable operators in several European countries. The very 
existence of AGICOA and its activities prove, that even in a field where 
individual administration of rights is the rule, as in the case of films, 
there are areas where collective administration is necessary. 

The•• 1zupl11 1how t.hat, iA order to evaluat• whather collective 
•dminiatration is prtftrable to individual 1s1rci11 of right1 in particYl&r
fields; it i• nec111ary to 11tabli1h a 1ystea of c:oordiMt•• with th•
following two v•ria..bl11:

the cateqoty of work, •nd 

the fona of use. 

Wt mvt 11en thAt action by administration 1oci1ti1e ia nece11ar:y vhen an 
author cannot 1xerci11 hi1 ri9ht individually, more partieularly in th• ca•• 
of larg1-1cale u11 of works. t.a.r9e-1cal1 u.se doe1 not, how1v1r, m.ean that it 
i.1 not. pouil:)le to de termine th• uaer or th• work.l h1 il usinq. Orgartizations 
adminiatering musical rights. for exa.mpla, concludt individu.al contracta with 
each user &.nd oblige th1 latter to aupply them with a list of the work.l uaed, 
which than 1erv11 as the b•ais for distributinq the amounta coll1cted ainong 
thoae author1 wh0;1 works have in fact betn u.sed. But th1r1 are fitld.s in 
which it i1 difficult or impo11iblt to verify which vork1 have in fact b11n 
u.sed and/or wno ha1 b11n w.in9 them. One typical exarnplt of 1uch a situation 
il priva.te copiu: it il not k:nown wh.o maku th• copy nor whic:h worka are 
reproduced. tn order to 10lvt the fir1t problem (conc:erning the per10n of tha 
uaer), laqislation in• number of countrit• ha1 adva.nc1d the ata9e at which 
remuneratiœ 111\llt be paid a.nd h&1 i11poud it on the prodw::er or importer of 
the recordinq apparatus or the bl.nk t,pas. IA order to 1olve th• ••cond 
problem (that of th• worka u.aed), administration 1oci1ti11 have e1tabli1h1d 
dilttibution mod1l1 based on what 11rv11 •• the 1ourc1 for th• copy, n&a11ly, 
phonognm, 1old in th• cowitry or broadcast pr09rama. In th&t way, both 
çollection a.cd distribution are 111ured. 

Collective administration of copyright impli11 that r1mun1ration i1 paid 
not only to authora in a particular coW1try; but al10 to author1 in all oth1r 
cowitri11 whcat vork1 are u11d, and t.hat 1uch r1mun1ration i■ distribut1d 
Ul0n9 &11 th111 &ut.hors. The rttult ia that national u.s1ra can not only ua1 
the Jational r1ptrtoir1 of 'WOrkt, but have an acc1s1 to the vorl<Nidt 
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repertoira through thtir national adlaini•tration 1oei1ty. the latter lll\J.St 
-therefora giv• national and foreiqn authors •<r.Jal treatment, for txample, it
must not place lesser �alua on work• by foreign authora th&n on work1 by
natioNl authors, eithtr ,.. regarda collection or diatribution. For .. classic"
administration 10ci1ties this is vell-rooted in the tact• through contracta of
reciprocity concluded among them. These contractual pr0vi1ion1 agrttd upon
among administration societi•• embody a principlt that i1 at the b•1i1 of
international copyright: the principl1 of national treabntnt. The two main
copyright conventions, namely, th• Berne Convention and the Univ1r1al
Copyri;ht Convention, are 9overned by the prineipla which oblige, a State to
give foraiqner• tha •ame riqhta aa nationals.

3. PROBLEMS OF COLLECTIVE ADMINISTRATION

Ntith•� the nature of copyright nor the type of activity offer conipellinq
r1a1ons for imposing collective administration of eopyriqht through a private 
body or, on the contrary, throuqh a public body. Both •olution. are 
po11ible. Accordinq to each country'• political and l19al contezt. ona ol the 
two will be pref1rablt. The trend •••ma to be tovards duality: private 
organizatiorus of author1 under State control. Thil solution ha1 the advantagt 
of democ:ratic self-manaqement and 1upervision of the organization'• activiti•• 
by th• authors themaelves, toqether vith State control 10 a1 to avoid any 
milu.at. 

The queation of whethtr or not an adminiatration 1oci1ty 1hould have a 
monopoly eannot be an1w1r■d fr011 th• ideological, political o� legal pointa of 
view. The answer is primarily one of appropriaten••••· The justification for 
administration societi•• i1 to facilitate legal relationa betw1en author■ and 
\&Str1. to uat an image, it can be 1aid that the flow of riqht1 betw1tn 
authora and uaer1 i1 chann1ll1d by adPliniatration 1ocieti11. ?h11 ha■ 
adv&Atagu for authors and usera: the author il no longer confrontad with a 
multiplicity of (potential) uaer1, neither 11 tht uatr con.tronttd with the 
multiplicity of authors: a1 far as copyright i1 conc1m1d. the tvo 9roup■ 
only haYe to daal wi-th one body. �ly. the administration 1ocitty. Th• 
question of monopoly Ms the�•fore been �wered: the inherent advantaga of 
thi1 1y1tem ia lost when rights are scatter1d among a multiplicity of 
administration •oc:ieti11. 

What happena 
if only 101n1 authora aasign their right1 to the administratiOft ■oc:iety. vhil• 
other1 dtcide to ex1rci11 their right■ thesna1lve1 via-à-via tht ua1r11 · One 
po•aibility, namely, for the euthor1 to eat&.bli•h &nath■r administration 
1ochty, ha• alraady been dult vith vhen c:onaidtdnq the quution of 
IAOnOpOly: it i■ coatrary ta th• ••ry nature of the coll•ctiv• adllliniatration 
of copydqht by adminiatr-ation aoehti••· On tht other band, 
1nany legialationa allov authora to 1xerci11 thair riqhts eithtr through • 
administration aociety or by thems1lve• indivi�lly. This i• in conlormity 
with the nature of adminiatration societies, whic.h art voluntary 9roupings of 
•uthors and not organisations who11 membership 1• cocnpulsory. However, and
this aspect mu.t not be neglected, there is a contradiction betw11n, on the
one Mnd, the voluntary nature of membership of an administration 1oei1ty and,
on the other hand, the advanta9e to the uatr of bainq able to acquire the
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totality of riqhts by aea.ns cf a contract concluded with the admini1trati0n 
•ociaty. Th•r• are two solutions in this connaction: either tha &11ignment
of rights b1tva1n tha administration society and the user also has effect with
regard to third parties, or-a mor1 aericus diaadvantaqe-a ccmpulsory lic1n1e
is eatabliahed for auc:h ca1e1. Oecpita the raal problams that ari11 in
theory, th1r, i, very little difficulty in practic,.

The creation in 1851 in France of the first administration society, 
S�. 1hov& that from the beginning publiah1r1 vara repr111nt1d alongtide 
author1 in administration 1oci1ti11. At first aight, this set.ma 1urpri1in9. 
Surely publl&hara are u1ar1 cf copyright? On looking closer, it can be satn 
that thia ia not true in this particular field. lt would b1 trua if 
adminiatration 1ocieties dealt vith publishing ri9hts and, for example. in the 
mu.ical field, 9ranted global lic1n111 te print scores. Music publisher• 
would then be usera and it would be surpri1ing to aee them r1pr11ented in 
administration societias. However, the sociatias only act in fiel� (for 
•�ampli, p1rfonnanca or broadcasting) in vhich the int1r11ts of authors and
pul:>lish1ra coincide. The publi•h•r act• a• a marketing agent for th• author;
it i• in hi• int1ra■t, •• it i1 in the author'• intere1t, for the workl to be
performed and br�dcast. The fact that both groupa are reprasented within the
a&ne admini1trati0n eociety, therefore, does not only have an hiatorical
baais, but i• also logical from the point of view of the int1rest1 at ataka.

The ■itu.ation is 1imilar in the field of n1ighborin; rights. Mare agaln, 
perfoni1rs and producers of phonograrns are som1tim11 united vit.hin th• same 
administration society. Whil1 in c1rtain fields (the production and sale of 
racordsJ they aay appaar aa partner■ vith different int1r1sta, in othar fields 
(for 1xampl1, public p1rfo-.ianc:1 or bro.dc:aating of phonograma) th1ir 
int1r11t• art identical. 

I am very interested in hearing the opinion of my distinguished colleague 
Jukka Liedes, if he can also see the parallel between creators and their 
marketing agents publishers being united in one administration society, with 
the situation in the field of neighboring rights. If we look at the documents 
of the Rome Convention, where rights of performers, producers of phonograms 
and broadcasting organizations were established on an international basis, we 
can see from Article 12, in connection with Article 16, that a certain 
relation between perfor■ing artists and producers of phonograms was recognized 
as far as the exercise of their rights vis-a-vis users is concerned. 

To 1Ul1l'D&riza, it can be stated �t th• h1terogeno\l8 cocnposition of
adlllinistration societia1 doea not 9ive riaa to problema when thair ac�iviti••
ar, li�itad to fields in which th• int1re1ts of the differant qro\li)I 1nvclv1d
&ra identical. 

4. H:TIVITIE.� OF ADMINISTJO.TION SOCIETitS

M administration aoclaty dois not carry out it• activiti11 in a vacuum; 
they are rtlated to the legal situation in the country in w�ch th• �oclaty 
works. It �i9ht evan be 1aid t�t thera are fev other activ1ti�•.vh1ch_ depends 10 IDUCh on the leqal framework as the activiti•• of adm1iu1trat10n 
aocietla1. Their activity ia r1lat1d to intellectual property and not to 
corpor1al property. Whil• th• theft of 111at1rial a111t1 i! 1D0r1 �r_l•••
1ubject to the 1ame rulas all over the world, namely, it 11 proh1b1t1d, 
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regulation.s regardinq th• u.1e of intel lectual property are much 1n0r1 complex. 
In addition, i�tellectu&l prcperty ls far more subj1ct to mi1u.11: vhile 
material asaets can be protected by urriers, gat11 and p•dlocks, intellect�l 
proparty can initi•lly be u.1ad by everybody •nd it i• only after the avent 
tNt use can b• ascertaintd and can givt rise to a damand for r1mun1ration. 

'l'hi• dlfferenct in nature betveen int1ll1ctual property and mattrial 
as1eta 1xplain1 therefore the 1p1cial importance of the legal fra:nework fer 
the aetiviti1■ of adzninistration acx:ieties. 

The fir1t requirement is that, in th• country vhare the administration 
aocitty is carrying out its activity, th1re 1hould be a law on copyri;ht, that 
ia to aay that the concept of intellectual property la r1cogniz1d. It catt1r1 
littl1 of course whether this i• a apeci!ic law or whtthtr the field i• 
9ov1rned by the 9en1ral provision■ of th• civil coda. 

Whil1 national protection of eopyright goven19 the activitie• of an 
administration aociaty, it do11 not •uffica. Ar. we aaw above, both th1 
administration aociety and the u.1ra want cornprehensive, glob4l a11ignm1nt of 
rights. The internAtio�l character of the rep1rt0ir1 u•ed in di1coth1qut1 or 
for dance musie. for 1xampl1, obliqatorily mak11 it n1c11sary to acc.uir• the 
corr11pcnding rights on an international acale. the nece11ary precondition i■ 
for the country concerntd to be party to an internationAl copyright 
convention, in partic:war, th• Berne Conventioa or th• Urûversal Copyright 
Convention. 

If th• two fir•t conditiorus are met, naœely. tha 1xiat1nc1 of national 
copyright legislation and acc111ion to an international copyright convention. 
administration aoc:ietie• �u.st ■till fulfil2..a third and la•t condition: they. 
IDU8t eonc:lude r•ciprocal a9r11m1nta with !oreign adœini1tration 1oc:i1tl11 
working in th• ••m• field. Thin they can 111111" the global reptrtoire in 
their country� can offtr and 1111 thtir own national repertoirt in other 
countriea. 

· 
Bearinq in ■ind the dinraity of national aituations, it ia obvious that· 

it i1 not possible to dra� up a single organization&l aod1l for all 
adminiatraticn toci1tie1. It is thua only po1aibl1 to f0rœulat1 91n1ral 1�1a1 
on the auhject. 

Th• ••••nti•l factor i• to qu&rant11 a ri9ht of participation to &ut.hors. 
in the country in vhich th• adminiatration 1oci1ty •�•rel••• ita activity. 
thi• hi.a a nwnber of advantaqe■: 

Within th• canpany. author• alwaya kaep control of th• activity cf 
the 1oci1ty'■ bodiea, that i• to aay its structure. which inevitably 
takaa fonn. Participating authOr• know bitter th.an anyona wha.t th1y 
vant &nd, aa a r11ult of their right of intervention, their wi■h•• 
can hava an influ1nc1 on th• administration soc:iety'• activiti••• 
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Out1ide the 1JOCiety, the author•1 participation ha• a l•�itimizinq 
effeet in r••pect of u.a1r1. na latter••• that it ia not an 
&nonymous structure vhich laya down incocaprehen.siblt requirements. 
but that it i■ the tool of ita crtatora vho wiah to reap the fruits 
of their intellectu.a.1 work. Thi1 le9itimizinq e!fect also extends 
to State services wh011 cooperation. or at 1111t good will. is 
n1c1a1ary to ad.alirùstration 1ocieti11. 

Finally. •• far as distribution is conc1rn1d. compensation of 
int1r•1t1 a.mong participatin9 author1 11U.1t take place in a 
ct.mocratic way, Throuqh the permanent �r:-ticipation of the 
i�t1re1ted parties, it i• possible to avoid, or at least attenU4'1tt, 
.• ...,,....Cl.i.1,;L• .i.u Uus fhld •• vell. 

The sacond requiremant to be fultill1d in the org&o.i�•tion of &A 
Administration society i• tha availability of cœpetent ma.naqement and support 
staff. W'hil• it i1 important for p.,rticipants to aqre• on the definition of 
ori1nt.ations within tha administration society it. is equ.ally important for 
bu.1inass to be carri1d out in a prof1a1ion.al 1Nnn1r by 1pecialists. tt is 
tnie th.tt a p&rticular •uthor might ba a competent bu.sines1man, but it i1 not 
the ru.le. A adlllini1tration 1oc:i1ty 111\lSt, howevar. deal vith u.1er1 or 
organisation.a of u.sers working profe11ion.ally. &nd it i• thertfort in it1 
int1re1t1 to be on the 1am1 level. 

Tht combin.ation of the1e two 1l1m1nt1. namely, participation by authora 
and prof111ion.al aupport. govern the effectiveness of the work carried out by 
an acbllinlatration 1oc:iety, ind•�•nde.ntly of th• concret• fona of it• 
orq&nhatioa. 

Without getting too auch involved in legal details (e.g., the difference 
between a co■pulsory licence and legal licence) there is as lack of two 
essential marketing elements in the case where no agreed tariff can be reached: 

(a) agreement between buyer and seller to buy or to sell1

(b) agreement between buyer and seller on the price.

i) a compulsory licence substitutes the agreement between
copyright owner and user to license certain uses of works. The
perfect market in the field of copyright exists between the
individual author of a novel or play and the publisher or the
theatre. The author is completely free to license or not to
license. He may decide to prohibit the use of his work for a
certain time or for a certain territory as it was done by
Pirandello. We must not forget however that, whenever a

copyright organization 1s involved, the perfect market turns
into an imperfect market. The copyright organization cannot
refuse to issue a licence to one user and arbitrarily refuse it
in the case of another user. The performing right organization
would not be able to issue a licence to one bar owner and
refuse the licence to a second, who is willing to accept the
licence on the same conditions as the first bar owner. This
case of a •willing buyer• demonstrates the imperfect market
when collective administration of copyright is involved: every
user is entitled to a licence under the same conditions.
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ii) One of the essentials of marketing is pricing. Once pricing is

taken out of the hands of buyer and seller, and prices are set

by copyright tribunals, arbitration boards or by the
authorities, an essential element of marketing is missing.
Especially if this price setting body is politically motivated

and/or does not take prices into consideration, agreed upon

between right owners and users (be it domestic or foreign), the
disturbance of the market becomes very obvious.

At a time when several national legislation consider such mechanisms for 
interesting new fields such as cable and satellite broadcasting, it is 

appropriate to ask if marketing ends then and there: zero marketing? 

In my view it would be too hasty a decision to drop all marketing 
considerations in such a situation, and this for the following reasons: 

As indicated above, copyright organizations are not at liberty to 
refuse a licence arbitrarily. They are, on the practical and sometime even on 

the legal level, obliged to conclude a contract. 

Likewise, in the field of collective administration of copyright, 
the copyright organizations are not in the position of a monopolist who can 

set the prices and refuse to sell below the price set by him ("take it or 
leave it"). In reality these rights are available on the market and cannot 

effectively be withheld. Therefore, if no agreed price can be reached, the 
price will have to be set by an outside body. We must not forget, however, 
the essential difference between an independent court and a politically 
motivated arbitration body. 

Experience has shown that even in a strict wartime economy with price 

fixing, rationing and all the rest, there are still market elements that 

appear regardless of the rigidity of the economic system. In the last few 
years these market elements have surfaced especially in centrally planned 
economies. 

There is more to marketing than just pricing. Product policy, 
distribution policy, communication policy are merely sorne of the means left to 

influence a market or what is left of it. As far as product policy is 
concerned we can see the economic consequences quite clearly in today•s 

transition period from centrally planned to market economies: there is price 

regulation for a certain type of bread, so what does the supplier do? He 

offers several other products that do not fall under this price regulation and 

asks market prices for them. He will only have to make these products more 

attractive than the price-regulated one. 

As far as information policy is concerned one can easily imagine using 

means to influence politicians to take back or relax some of these non-market 
elements. 

To sump up: compulsory licenses and price fixing might seem to exclude 
marketing policy. This is not so. Once copyright organizations resist the 
sweet temptation to sit back and accept compulsory licences and price fixing, 
they will realize the potential, left for marketing policies even with these 

market restrictions: zero marketing is no option. 
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Th• exi•tel\Ce of receipt• is d1t1r111ined by the effective u.se of work5.
The_rol, of &n administration 1ociety is therafor1, in the first pl•c•- to
ver1fy_th• WII of work1 and to invite the users thereof to pay r1mun1ration.
F�llow1ng tha principle of profitability, which also 90verns it• •ctivity, itwill fir•t of all d••l with uses for �hi�h the cost/receipt ratio i• the ll'IOlt
favorable. For example, a 1ociety carryinq out it• activity within the field
of performance and broadc:asting righta vill u.ndou.btedly firstly 11tablish
contractual relations with broadcasting org•nizations, b1cause thty ara
r1latively f1v in number and Nke intensive use of worka. In the field of
p1rfo�• rights, it will fir1t of all devote 1t• efforts to performances
that are pr-oductive or e•sy to verify. It ia normal that in this field
administration soeieti•• 1hould •••k to cover a number of similar cases
throuqh a global contract concluded with an organi%ation groupinq aeveral
utera. Tl'û■ i■ in &ceord&nc:1 with the princi�l• of profitability (redue,
coati to the auximuna> and to the princ:iple of conc:1ntration of righta
(negotiate with 9roup1 of utilizers).

The a.mount of remuneration paid to an administration 1oci1ty for u11 of 
work.a is datennined by the 1oei1ty•• rates. Th••• can be 11t&bli1htd in 
diffarant- ways: 

.. contractually betw11n the admini1tration ■ociety and the user o� 
organiütion of ua,ra: 

by arbitral tribW1Al1 or other arbitral bodies; 

by tha courts: 

by the Stat,. 

The•• diffarent .. thods can al10 be coaibined: for exampla, a rat• 
contained in a contract negotiated &1D0ng the parties anay require approval from 
a State administration. 

Ezp1ri1nce shows that the rates of •dministration 1ocietit1 in an 
appropriat1 mnner �han the society a.nd the usera participate in th•i� 
elaboration. The ideal W&f ia for th• soc:iety and the us1r1 or organ�satioc 
ot unrs to reac:h a contractual agreement on a rata. Other 111,çnanisma 1hould 
only be resorted to if the parti•• cannot reach aoreeœent on� contr�et. 
Heverthelesa. even in su.ch ca•e• it ••Y be better to seek a compromise 
which direct negotiations had not achieved. Without wanting to generalize, it 
can be stated that the price of copyright that can be achieved on the free 

---market is gene_r,ally preferable to thë price f(x�d by any authorities. In some 
legislations we find the acknowledgement of this fact. They provide for a 
sort of a •fictional market• when establishing the rates for the use of 
copyright works. (e.g., Article 13, paragraph 3 of the law covering the 
collective administration of copyright (•Urheberrechtswahrnehmungsgesetz•) in 
the Federal Republic of Germany. 

Pinally, diatribution ia the juat1f1caton for the &ctivity of an 
admini1tration •oclety. It 11 not tha a->unt of ramuneration collacted, but 
the �unt of �•iaun•ration di1tributed t�t makes a good administration 
1oeiety. How1ver, ther1 i• n1ce1sarily a r•l•tion between th1sa tvo aspects 
of it• activity. 
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The �•Y role played by distri.bution i1 cl••rly ahown if one formulat11 
the rel1t10N between th• administration society--or dtbtor and th• author1 cr 
�reditors-in l1ga1 terma. By distributing the relD\.U1etation. the company p,ays 
1ts de�t. the •ffectivt amount of the society'a d1bt towards each individu.al 
author i1 determined by th• &fflOu.nt• it culltcts·a.nd by its intti:-n.il 
re�l&tiona, �hich fix the scal• of diatribution. tMt 1• to ••Y tha way in
vh1ch the 1oc1ety allocates the &m0unt1 collected to authora in proportion to 
t.ha nr.iou.a uaes. The U10unt of the remuneration colltc:t1d h&1 bHl'l nfu:red 
to a.bova and only the question of the distribution crit1ria will be d11lt with 
here. At first aight, it �i�ht bt ask*d why regulations art necesaary in thil 
ttspect. Sur,ly payment1 are automatically thl result of th• amount of 
rU1Uneration colltcted and th, frequ,ncy of ua,1 The probl1u 11• iA th• 
following pointa: 

•amt u1ea 9iv1 ris• to paymant. but th1r1 1• no indicatioR wh.at vork1
have betn. UHd:

with • view to 1fficlancy and profitability, ■ocn• typ11 of u.s• ara 
grouped t.ogethu· and global payments an mac:11; 

workl c•n bt of cliff1r1nt Mtur1 and importanc:1J 

the nature and fr1qu.1ncy of u..1 of diff1r1nt woru i1 variable: 

lava aight provida for promotion of some cat19ori11 of works; 

c1rtain cat19ori11 of work.t can involv• qr1at1r or l1a11r co1t1 for the 
admini1tratio.c 1oci1ty. 

All th••• factor,, toç1ther with others. ukt it n1c11aary to 11ta.bll1h -
r1c;ulations for th• di■tribution ot ramuntratioa r1lat1d to u.11. 'rhl11 
requlations alon• allov the 1uct d1t1nnin.ation of th• &tlllO\.mt of the 
administratiosi ■oc:itty' 1 de.bt. to eacb author. A good adminiltration ■ochtr . 
will � on• th&t appli•• eqw.ta.ble re9',11&tion.s. 

Administration 1oci1ti11 baie their activities on copyright. Eut, lik1
any sector of the lav, copyright il W'ldergoinq an evolution. Th• causes are

principally Ntion.11 l1qi1lation, intern,.tional conventiona, juriaprudenee 1.1\d

the tranafonnation of social and econornic relations. · In th.il cOM•cticn,

adll.iniatration soci1tie1--ov1r and al>Ov• their ba1ic task of colltctinq and

diatributing royalties-should extrt influence on the dtvtlopmant of the law
to the bentfit of authora. As a g1n1ral rule. the u••r il better placed from

the econocaic point of view th.an an individu.al author. lt i• the r11ponaibility

of •dmlni1tration 1ocieti11 to com�en.satt for thia 1conomic di1equilibri\lnl 
vh•n thty at• fixing the rate of remunaration for \Uit. In thi1 r11p1ct, it is

1aid th.at administration 1oci1t1es havt a trad• union type of furu:tion. The
aame disequilibrium ia to bt found in the field of the dev1lopm1nt of
legialation. Wh.at authot would decide to tak1 a ca11 right u;p to the high11t
courts if ha had to �Y' all the expenu1 from hil own pocket? How can an
aut.hor inform the political force• in hi1 coUl'\try of hi■ wi1h11 or conceru
unlass it l• through th• int,rmadiary of profesaional orga.iûz&tiona7

In the context of the aetivlti•• of administration 1ocieti11,-an ia,portant

place ahould also be 9iv1n to thtir fwi.ction a, a catalyst for the develOPlfltnt 
cf copyright.. 
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5. ECONOMIC IMPORTANCE OF COPYRIGHT

In contrait to thoaa ••pecta of artiatic creation th.J.t depend on ,oçi&l 
&nd cult�ral polic:y and vbich are ofttn the 1ubj1ct of public dtbatt, the 
economic ilftpOrta.nc:a of th.il •c:tivity haa, up u.ntil now, attra.cttd rtlat.ive1y 
little attention. The overall economic conditions and th• 1conomic 
conaequencta of artiatic creaticn h.J.ve to date only been th• a'Ubjeet of a ftw 
1tud.i11. Sw::h atudit1 have only b11n carri1d out in a few cou.ntri11, namtly, 
Can.ad&, Unittd St:.ata1 of AIiierie•, SNeden, United Kingdoal and the H1th1rland1. 
Recently, atudi•• NVt al10 b4en carri1d out in Au.&tralia (19871 

---Austria �nd Finland Îl988) •nd the Federal Republic of Germany (1989). 

The results of these surveys are surprisingly consistent, In Austria it 
shows that the copyright industries create a share of 2,053\ of the gross 
domestic product. The press has the biggest individual share. TV and radio 
(0,346\) and the stage including festivals (0,285\) provide unusually high 
contributions. Music, including the stage and the activities of the 
nonmusical theatre, has a share of 0,4751. A total of 74.800 persons are 
employed in the copyright industries. The Finnish study shows a percentage of 
3,98 of the copyright industries• contribution to the GNP. It has to be 
considered, however, that areas such as computer programs, architecture and 
advertising are included in this figure. This explains the much higher 
percentage as compared to other studies. Of the total labour force in 
Finland, approximately 3,36\ were working in the copyright industry. This 
amounts to 81.900 persans. 

The German study arrives at a percentage of 2,9 for the values created by 
the copyright industries in relation to the gross national product. This does 
not include computer software. If computer software were to be included, the 
percentage would rise to 3,3\. There are about 799,000 persans employed in 
the copyright industry in Germany. The German study adds, that the 
development of the copyright industries has been more dynamic than in the 
other areas of industry in the period from 1980 to 1986. The study estimates 
that this trend will continue in following years.

The11 1tu.di11 w,.dtrlin• the econorùc dimtnaions of arti1tic cr1ati0n.
Vi1-à-via the politiciana who ta.mpttd to consider art.a and culture•� a
lwcury. or ev1n a bottoml111 pit for au.b1idie1, th11e re1ult1 wi.derline tht

fact th.At thia 11ctor of the national eeonomy il in fact a large producer of
vealth. Recognition of thia fact should also ltad to d1v1lopm1nt of th•
infra1tructura th.at thi• 1ector of activitiea r1quir11, in th• fir1t place,
copyriqht itsalf. 

lt 1• n.ow nece1aary to consider wh1th1r all th&t ha1 btan aaid previou1ly
on the collective 1s1rci11 of copyright by administration 1oci1ti11 al10
app1111 to d1v1loping countri11 vhich, it i• tn.ia, fraq,.iantly fac, ••r"Y
different aitu.ations. In most ca1es, the diffet•n.c• 1!•• in the fact tNt. in

the fir1t plaça, it il necesaary to fulfil the fu.nd.a.mldtal n11d1 of th•
population, for txampl1, food, housing and training, Oth1r 11ctors, which
often inc:lude copyright, will only b• tackled vh1n th111 priury n11ds are
a11urad. This 91ry w,d1r1tand.-bla attitude oft1n 9iv11 ri•• .o a certain
ac1ptici11D with regard to copyright, considared •• "• lwn.1ry•• • 



WIPO/CNR/SEL/89/5 
page 14 

To th• foregoin9 aust be added economic conaiderationa mainly related to 
tht international balance of �ymenta of theu countdu. Govemment• in 
dtvalopinq coW1trie1 ofttn wonder �hy they 1hould 1pand aome of their bard 
curreney ••••t• to pay royalti••• whether for boolu, IDU9iC or pl•Y•• It 11 
trua �t in a n�r of auch countri11- particularly in large urban 
cent1ra-for1ign .aie i• played, foreiqn lit1ratur1 i1 read and foreic;n fiw 
and televiaion seri•• are importe-d:-u vould tharè-lora- seua logic:al n.ot to 
establish copyright in order not to have to par for th••• i1DPOrt1d for1ign 
intellectua.1 assets as well. 

However, this would be a very 1hort•1ighted policy. 

Experienca show• th&t thi1 i�rting •tage ia only temporary. In the 
baginninq, publisher■ a.nd producers of phonograJ111 in th� deva\opinq country 
concerned will be more or less agents of foreign e�nies, administration 
1ocietie1 in auch a cou.ntry will transfer mort abroad than they will receive 
froaa foreiqn countries. However, little by littl• a national infrast1"\1Ctur1 
i• ••� up e�••d of national publiaher1, producera of phonoqrU1S, recor(ling 
studios, cinema studio■, administration aocieti••• organization. of usera, 
etc. which vill al10 be of btnefit to nationa.l author1, arti1t1 and record 
produeers. They ean only benefit frcm this if they reeeive remuneration !or 
their creation.. The instrument of auch remuneration is copyright. 

Finally, two_faetQra are determinant for devtlopinq c0untrie1: 

recognition of the fact that this first 1ta9e of foreign dcmination 
11 only temporary and i1 a phase that can be overcome: 

confidence in potential national creator• and their ability to 
benefit from the cultural infrastructure 11t up. 

To reaume, it ean be stated that. for developing countriaa •• well, the 
situation i• the 1ame vith regard to the interest• at atake, laaving a1ide the 
temporary atage of foreiqn domination. In auch coLmtrits as wall. th• 
flowerin9 of national cultural ereation also n11d1 copyright and partly 
.collect.i'7t administration of the .. co�rupor\4ing righta. 

6. CRITICISM OF COLLECTIVE ADMINISTRATION OF COPYRIGHT

This report would be incomplete without mentioning some criticism raised 
in rega�d to the collective administration of copyright. So, in order to be 
complete and sincere, I would like to discuss some of the criticism. 
Conveniently enough, most of this criticism is contained in a Report on 
Certain Practices in the Collective Licencing of Public Performance and 
Broadcasting Rights in Sound Recordings presented to Parliament by the 
Secretary of State for Trade and Industry by Command of Her Majesty in 
December 1988 (•Collective Licencing", Report of the Monopolies and Mergers 
Commission, London 1988). This report examines the collective licencing of 
sound recordings for broadcasting and public performances insofar as it is 
done by the Phonographic Performance Limited (PPL). The inquiry concerned two 
conflicting interests: on the one hand, those of the owners of copyright and 
sound recordings, who enjoy a monopoly with statutory protection, and on the 
other hand, radio stations and promoters of public performances who are: 
dependant on the ready availability of copyright sound recordings. 
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. It has_been argued that copyright itself and especially the collective
adm1nistrat1on of copyright li■its production, markets or technical 
àevelopment to the prejudice of consumers and directly or indirectly imposes 
unfair purchase or selling prices or other unfair trading conditions on the 
user. 

The report came to the following conclusion: 

•Against these considerations we examined the merits of collective
licensing. The principal functions of collective licensing bodies are to
license the use of the copyrights they manage; to monitor that use in
order to enforce the conditions upon which the licence has been granted;
and to collect and distribute the royalties payable as the result of
licensed use. The licensing function includes the negotiation of
appropriate rates of royalty with the prospective user, and is inevitably
contentious because it is concerned with how much the user should pay for
the �opyright material. Collective licensing should provide a mechanism
so that payment of the required royalty:

(a) guarantees users immediate access to the licensor's repertoire;

(b) keeps to a minimum the administrative costs incurred by users and
owners;

(c) provides for the use of copyright of recordings that have yet to be
made (and hence are of unknown value); and

(d) meets the needs of ownera and users whatever the scale of their
business.

7. INTERNATIONAL IMPORTANCE.

Thl World Int1llectual Property Organizat1on conv•n•d an internÀtion.al
tot'Ulll on th• coll•ctiv• administration of c0pyri9ht and n1i9hboring rights 
from Hay 12 to 14. 1986, in Geneva. 

In a declar•tion th.at wa• adopted W1Animously. the 160 participant• 
emphasized the iinportanca of this type of axerci•• of rights and empha1iz1d in 
partic�lar, that it ahould be promoted in developing countri••· 

Th• d1claration adopted by this important internatioMl foC'WII ni;hliqht• 
the importance th&t coll1ctiv• •dministration of copyright MS today acq,.urad. 

I understand that WIPO gives this subject high priority and will continue 
to deal with it ln the near future. 

(End of document] 
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While the germs or copyright existed throughout ancient times and 
the middle ages - literary plagiarism was objectionable even 
then - such notions remained relatively episodic. Roman case lew, 
in particular, never took up the issue. Thus, copyright as we 
know 1t is a cnild of modern times. 

The emergence of copyright is closely connected te the early 
sixteenth century invention or the art of printing. Only when 
texts ceased to be dupl1cated by slaves in ancient times or by 
medieval monastic copying manuractories did an author lose 
economic central over the written work. With the radical 
modernization of printing and communication, the written word 
and the p1ctoral image have become capable or mass distribution 
et bllnding speed. The economic phase of printed texts and images 
as marketable mass products was introduced, and with 1t arose the 
need to protect the economic interests it created. 

Printers lnitially sought protection against the unauthor!zed 
reproduction of thelr published printed material from the 
governing authority of the dsy. One of the first pr1nt1ng 
privileges to be granted came from the Republic of Venice, a 
state renowned for its businessmindedness. 

A more thourough description of these printing privileges will be 
omitt�d here� Suffice it to say, that the primary interest sought 
to be protected was the printer•s technical investment. Traces of 
this important root of modern copyright are found ln the 
Anglo-American sphere bath in its appellation for the concept, 
"copyright", and in the basic structure of lts copyright system. 
Relative to other copyright systems, the Anglo-American is 
clearly based on a system of privileges. In contrast, the french 
system 1s influenced more by a system of persona! rights. 

The preeminent change in how copyright was concept1onally 
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felt so strongly as to call copyright "property of the most 
sacred and most persona! kind." When viewed in light of the 

prevailing revolutionary pathos, copyright orlginated as an 

individual, exclusive right rooted in natural law and arising 

out of the personality of the artist. 

But what is the ultimate Justification for the copyright· 

institution? The argument 1n faveur or copyright ls one of both 

Justice and utility. The Justice argument obviously derives from 

concepts of natural law. Clearly, a mllestone for the 

intellectual development of mankind was erected by the 

Enlightenment•s ability ta break away from the mentalities 
characteristic of medie:�al feudalism and of the archaic 

slave-owning state. Heralded by the American and rrench 
revolutions, as well as by the Enlightenment, the "novus ordo 

saeclorum" postulated that men are vested with innate rights. 
Copyright arises from, not royal privilege, but rather the nature 

or man itsel f. 

The utility argument has particular relevance to the American 
origination of copyright. The United States Constitution deems 

protection of intellectual prcperty a worthy proposition· in order 

"To promote the Progress of Science and useful Arts." This 
rationale 1s also Justified by the nature of the New world's 

political structure. Oating back to the Mayflower Compact, this 

structure postulates an exchange or justice between an 

individual 1 s contributions to and his or her demands from 

society. Should an individual contribute to society, society 

will reward him. Alexis de Toquevllle noted, "We see that every 
addition to science, every fresh trulh and every new 1dea became 

a germ of power placed within the reach or the people." 

Making its appearance in these circumstances, the first copyright 

legislatian incorporated these ideals. Taday, almost two hundred 

years later, 1t 1s appropriate to inquire to what extent 

copyright has met its historical aspirations and how it could 
cape with the development of new communication technolog�es. 

The final technological developments credited wlth creating the 

major means for exploiting creative works date from the turn 
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copyright. In the same manner that the invention or the art of 
printing opened the floodgates ror the d1sseminat1on of graphie 
works, the more recent methods of electronic reproduction of 
images and sound led to their own series of related problems and 
possibilties. This section discusses the issues sraising from the 
development of electronic reproduction in relation te private 
reproduction, reprography and piracy. 

Private Reproduction 

Modern electronlcs has enabled the private 1ndividual to make 
visual and sound recordings both errortlessly and eheaply. The 
development of copying methods from the noisy record pressing 
ractory to the private 1ndividual's living room 1s described 
typically as the shift of reproduction from the commercial to 
the private sphere. 

This so-called "miniaturization" or reproduction processes has 
led ta a partial substitution of commercial reproduction through 
the replacement or purchased records wlth selr-recorded cassetts 
and to new ways in which the user receives the product. For the 
example, in the 1960s, it was taken for granted, that one had to 
go to the clnema in order to see a film. Today, the individual 
may reproduce the film privately with a video recorder merely by 
pressing the recording switch when the film 1s shown on 
television. The result: theatrical display, and its inherent 
controls available ta the copyright owner, is being displaced. 

In the meantime, a distinct trend has emerged. This trend 1s 
best evidence� by the french copyright law of 1985 and the 1985 
amendment to German copyright law, both or which introduced the 
requirement of a royalty on blank cassettes into national 
copyright legislation. These solutions may be viewed as proof 
that copyright is capable of rising to the challenge of such new 
media. Although this development is rather encouraging, with 
Spain being the latest addition to a growing number of eountries 
who establish claims for private reproduction, the situation is 
far from satisfactory. 

To ex�lain this we only have compare some relevant figures: the 
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1. Introduction

1. 1. A computer consists of hardware and software. The hardware design is protected under patent
Iaw. Many countries have protected computer software under their copyright laws, while a few
have devel�ped Iegislation specially designed for software.

1.2. Computer software has a nature which is different from that of other products, services and 
intellectual propeny. Existing laws relating to intellectual propeny protect some of the facets of 
software, but not ail. There is a need to understand the nature of software so that new laws can be 
designed. These laws should take an integrated view of computer software. If possible, the design 
of these Iaws should take into account the fast and furious developments taking place in the field 
of information technology, so that the Iaws are not obsolete even before they are implemented. 

1.3. This paper describes some aspects of the nature of software. It discusses what needs protec­
tion and where the real value of software lies. A balance is also suggested between protection of 
the creative work of software developers and their Iiability, responsibility and accountability. 

1.4. The use of computers has Ied to extremely powerful and innovative applications which have 
an impact on intellectual propeny rights(IPR's). Sorne of these applications include Information 
Data Bases and Bulletin Boards which serve as repositories of information which may be ac­
cessed, adapted and used by anyone who has the communication facilities and the wherewithal to 
subscribe to these services. 

1.5. Sorne important issues in the laws of intel1ectual propeny are examined in the context of 
protecting the really valuable aspects of software and information data bases; 

2. The Nature of Software

The word software means different things to different people. The scope of the word, in all its 
inflections, is important. It defines the frame of reference, which colours our thinking and the 
images that we conjure up when we encounter the word. The image can be that of intel1ectual 
propeny(e.g. a book), a service activity(e.g. writing of programs). goods(e.g retailing of a software 
package) and, perhaps, other analogies. Most analogies tend to be imperfect or limited. 

One way to appreciate the nature of software is to understand its life cycle, the major elements of 
which are described in the following sections. 

2.1. Functional Capability 

This is the creative pan of the life cycle and defines what the software will do. It serves to fulfill a 
need. An idea is easily replicated. There is, apparently, no le gal protection for ideas. One cannot, 
for example, copyright the idea of a software package intended for word processing. 
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information or even to delete it. Thus, the contents of such repositories may change continuously. 
It is also important to apprcciate that the user may download the information into his own PC or 
other computer. 
This then gives the user the ability to funher use the information for commercial or other use. He 
may even transform the information into a different literary expression in a way that would re­
quire considerable sophistication to relate such a transformation back to its original source. 

3.1. Bulletin Boards 

Research scientists working in the field of research on nuclear fusion, can access a network called 
BITNET. This network has bulletin boards for different subjects. Users of Bitnet can not only sec 
the information in the bulletin boards but may also enter their own contributions into the bulletin 
board. There are hundreds of bulletin board services available in diff erent parts of the world. Thus 
a bulletin board serves as a forum for exchanging ideas, discussing problems and building a syner­
gy amongst users from all over the world. 

3.2. Online Information Services 

The responsibility for creating and updating of information in an online information service is 
normally that of the Information Provider. The information could be on a diverse range of topics 
like Medical, Stocks and Bonds, Anthropology, Zoology, C.orporate Profiles, etc. 

4. Reasons for Protection

4.1. Enlightened Self Interest 

At a WIPO Seminar held in New Delhi in 1987, officials of the Govemment of India stated that 
respect for laws on intellectual property was cxtremely important for lndia because of major re­
search and production thrusts in the areas of software dcvclopment, design of LSI/VLSI/ASIC 
components and biotechnology. For example India has plans to export computer software worth 
US$ 1000 million in 1995. It is in the cnlightened self intcrcst of India to protect intellcctual 
properties. Software companies also sec the need to protect computer software. On the other hand 
some users and countries may not feel the compulsions of such enlightened self interest. This has 
special relevance when the cost of software is perceived as being inconsistent with the rest of the 
cconomic standards in a country. 

4.2. Encourage Creators 

One belief is that unless there is a commercial bcnefit, crcative people may not corne forth to 
produce software in sufficiently large numbers. There is a counter view. Most authors continue to 
write books and man y artists continue to crcate paintings not for commercial benefit but for the 
fulfillment of their inner drive and passion. I think both beliefs have validity because in some 
respects software is similar to a book, and in others to a work of art. Yet it is fundamentally diff er­
cnt in its other facets. 

I can tell you from cxperience that it requircs a creativc passion to develop the idea of a new 
software package. I also f eel that, at least in the area of persona! computi.ng, a new age of renais­
sance has dawned. People arc writing cxtremely creative software with commercial profit being a 
secondary motive in many cases. 

Creators of infonnation repositories may have a commercial or social motive and in the case of 
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bulletin boards a strong desirc for cooperative problem solving and solution sharing. 

4.3. Protection of Commercial Interests 

The protection of commercial interests for software extends beyond the individual. Corporate 
interests are involved in many cases. Unlike the book trade, in the software business I would guess 
that the bulle of the royalties flow to corporations and not to individuals. We have the Lotuses and 
the Microsofts but not the Michael Jacksons and Agatha Christies. The authors of software are, 
typically, qui te anonymous. In fact most software packages are developed at cnormous cost by 
groups of programmers. The costs of marketing run into the tens of millions of dollars. Further-
more, the software nceds protection in multiple countries. 

It bas been recognised that information is a resource, which is as important as the traditionally 
acccpted resources of land, capital, machines and people. A great deal of profit arises out of the 
processing and analysis of information. ln order to process large volumes of information we must 
use software. Effective use of good software gives a strong competitive advantage. Banks, air­
lines and manufacturing companies have used information systems for strategic advantage. 

Similarly the use of accuratc and current information from an information repository provides 
people with tremendous benefits. 

Estimates of the losses to US companies, due to software piracy in 1985, range from US$ 20 bil­
lion to US$ 60 billion (1 believe that the bulk of the piracy also occurs in the United States). This 
is equivalent to a loss of tens of thousands of jobs in the US market. Therefore, software protec­
tion, in addition to being a matter of intellectual propeny is an imponant trade issue. Software 
piracy concerns have already led to some unpleasant trade consequences in international relations. 
I have not corne across any estimates of the losses caused by abuse of the intellectual propeny 
rights of owners of information repositories. 

5. The Why of Piracy

There are cenain perceptions and attitudes which prevent the acceptance and enforcement of intel-
lectual propeny laws. 

5.1. High License fees 

On some computers you have to pay more for the software than for the hardware. It is cxpected 
that in the ncar future IBM will realize greater revenue and profit from software than from hard­
ware. The invisible and intangible will cost more than the visible and the tangible. 

Unlike audio and video tapes, there is a wide variability in price of software packages. On PC's a 
Word Processing package may cost only $100, while specialised software for computer aided 
design may cost $5,000, and software for treatment planning of cancer may cost as much as 
$40,000. This, I believe, creates a problem in terms of consumer perceptions. 

The consumer perceives a cost of the package in terms of the visible, i.e. the floppy disk, the 
manual and the packaging. The invisible part is not given a high value. An immediate and inevita­
ble comparison is made between the cost of a typical prerecorded audio or video tape. Within this 
framework, the cost of most software packages is perceived as being unreasonably high. 
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High price is one of the factors which encourages software piracy. The buyers must perceive the 
pricc as being reasonable and legitimate. These words can and do arousc cmotions. It is as if the 
pirate is calling the legitimate owner a plunderer or neo-colonialist or other such phrase in vogue. 

Will a fair value reduce piracy? I believc that it will. Book publishers have low cost Asian &li­
tions of books for students. Can we have a similar concept for software? This will not rcducc 
piracy in the developed countries. However, it will allow consumers in the poorer countries to 
afford the software. 

5.3. Cost/Benefit Perception 

Real productivity in using inf onnation technology cornes from software. The pricing of software 
is generally based on what the market can bear in the developed countries. Recently there bas 
been a welcome trend to distribute software based on the cost of production. Software companies 
tend to charge the same price in the developing countries as they do in the developed ones. 
Cost/Benefit justification becomes more difficult in the developing countries because the value of 
the gains in productivity are smaller in absolute tcrms. 

The question arises as to what is the fair value? This value is related to the economy of each 
country. Thus, one may be willing to spend $500 on a software package to improve the productivi­
ty of a financial planner caming a salary of $5000 pcr month. But what would one be willing to 
pay to obtain a similar percentage improvement in the productivity of a planner carning $500 per 
month? Clearly it becomes difficult to argue that a price considered fair in USA is also fair in all 
other countries. 

This is one of the problems that software companies and consumers need to address before gov­
emments get into the act of regulation and control of software prices. It really boils down to the 
difference between a necessity and a luxury. lt is perceived as yet another example of denial of 
opportunity to poorer segments of society. 

5.4. Balance or Payments 

Purchase of le gal software imposes balance of payments problems for the developing countries 
because the United States dominates the field of software. controlling, I would estimate, in excess 
of 70% of the world trade in this field. I am sure it is tempting for some countrics to tum a blind 
cyc to software piracy. One of the rationalizations trotted out is that the bcncfits of infonnation 
technology should flow to everyone. 

6. Sorne Legat wues

Lawyers and software people must leam to understand each others language if innovations are to 
be brought about in legislation dealing with software. 

Many countries have protected computer software under their copyright laws. A few have de­
signed special laws for this purpose. Others have placed the issue on the back burner until greater 
understanding develops on the subject. WIPO had suggested model laws for the protection of 
computer software. 
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Therc is a need for a new set of intcllectual propcrty laws intrinsically suited to the protection of 
computer software. Many countries appear to have protected computer software under their 
Copyright Laws just because this happened to be the most convenient legislation around. Howev­
er, with the almost universal use and application of computer software I am sure that there is much 
better understanding of the nature of the beasL 

6.1. What needs protection? 

6.1.1. There is a commercial value to much of the software development life cycle. Different 
groups of people may perform different pans of the software development activity, even at geo­
graphically scparate locations. For cxample, the idea of the package could be developed and 
documented in San Francisco, the design could be perf ormed in Tokyo, the programming and 
draft documentation prepared in New Delhi, the customer-ready manuals printed in Singapore and 
the marketing and suppon provided in USA and Western Europe. 

6.1.2. Most software developers will agree that given the idea and a definition of the look and feel 
of a software package, it is not too difficult to write computer programs to realize that concept. 
None of these expressions would infringe on cach others • copyright because they would have been 
written independently of each other. This kind of reverse engineering of computer software is 
fairly simple. This is the reason that successful packages breed imitations. In the software busi­
ness, the idea and the look andfeel of software under development, are normally kept secret until 
the package is released in the market. A major ponion of the value of a software package is in the 
idea and the look and f eel of the package. 

6.1.3. Copyright laws provide protection to the final expression of each stage, that is, the concept 
document, the design documentation, the actual sequence of program instructions (computer 
programs) and the supponing manuals are protected. However, as we have already discussed, 
different compilers produce different object code and the process of decompiling-compiling can 
totally alter the physical expression of the package. Therefore, protection is provided to the non­
unique portion of software, and that too to a single literary representation. 

6.1.4. The idea and the look and feel of software are not protected under the copyright laws of 
most countries. There is little doubt in my mind that these are commercially valuable. Perhaps we 
do not know how to protect such high level intellectual activities. It is possible to take a view that 
such intellectual activities should be in the public domain much like the great ideas in philosophy, 
economics, sociology and the natural sciences. We do not, for instance, allow Copyright or Patent 
protection to the Theory of Relativity. However, this view creates a problem because we seem to 
be unable to protect that which is valuable and able to protect only the trivial aspects of software 
through the copyright laws. 

6.1.5. Information repositories needs protection. It is not at ail clear how this should be donc. At 
present protection seems to be provided only by the license agreement entered into between the 
owner of the repository and the subscriber to iL 

6.2. Cross National & Team Production 

The fact that software may be produced by teams of people, from diff erent countries, creates inter­
esting problems with regard to the protection of software. Copyright laws do not appear to be 
designed to protect corporate creations. Most software packages use program fragments from 
earlier software, the authors of which could be different. Multi- country cff ons can funhcr 
complicate this issue. There is a need to address these problems. For example, under which coun­
try' s laws is the software protected if the authors have written the software in different countries? 
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Conceptually, cxcept for the currcnt trade relatcd emphasis and the direct skills rcquired, the 
technology for the design of integrated circuits is not significantly different from that needed for 
the design of carpets, automobiles and other products. 

6.10. Derivative Product 

Therc is a need to appreciate that software produces derivatives such as output repons, data bases, 
other software, cvcn poetry, music and literature. It can be argued that almost all software is 
derived software because it is produced using the facilitics providcd by operating systems and 
language compilers. Emerging software technologies are cxpected to producc most software 
programs automatically. If that view prcvails, what will we really copyright? What should be the 
status of such derivatives in law? Whom will wc protect? 

6.11. Resale or Software 

If the owner of a computer sells the computer, what should be the status of the software? Should 
the new owner enter into a new relationship with the owner of the software copyright or liccnsc? 

I understand that evcn books arc not supposed to be resold without the consent of the publisher. 
Howcver, since software is utilitarian and very closely linked to the hardware, the problem takcs 
on a different dimension. 

6.12. Try before you Buy 

Wc hear music over the radio and then decide to buy an audio cassette or compact dise. How can 
the potential user of a software package decide whether the package will meet his needs? Should 
rentai of software be pennitted? Since software is easy to copy this can increase piracy. On the 
other hand there is a genuine need to try it before you buy it. This issue has to be considered in the 
contcxt of a software bank (dealer/library, etc.) accessible by users from all over the world using 
data communication links including satellite channels. 

6.13. Collective Royalty 

In some countrics(e.g. France) they levy a tax on the sale of blank audio and video cassettes on the 
grounds that a certain percentage of them will be used for unauthorised copying. Bascd on market 
surveys they determine the expected Joss of royalty. The amount so collected is distributed to 
pcrformers. It is interesting to speculatc whether such a concept would work for software also. 

6.14. Validity or License Agreements 

Under some laws affecting computer software, a license agreement is valid only after the licensee 
signs it. This raises a question regarding the validity of printed agreements which arc visible 
through buhb/e packaging. 

Suppose the buyer of the software opens the package and throws away the agreement. Can he 
claim that the agreement is not binding sincc he has not signed it? While this does not appear to 
allow him to abuse the Copyright on the software, it seems to create an opponunity by which 
liccnse terms can be violated with impunity. 
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One solution to the problem would be to amend the laws to permit such unsigned license agree­
ments for computer software. However, that could tend to make the agreements quite one sided, in 
favour of the licenser. 

Another concept might be to provide software with automatic protection, under the law, which is 
reasonab]e for both licenser and licensee. Even this latter approach would face difficulties because 
it is not feasible to foresee all possible current and future uses of the software. Consumers have a 
need to make copies for legitimate purposes, such as to use the software in ways that were not 
thought of by the software producers. In a purely technical sense, such use may violate the terms 
of the software license agreement. The uses are limited only by the limits of human creativity 
and, ultimately, machine creativiry. 

Therc is, I believe, an even grcater need to examine whether software can be sold outright, like a 
book, rather than being licensed. I think it wou]d be useful to examine the proposition that piracy 
may be a result more of license terms and conditions than copyright conditions. 

Ref erence works such as dictionaries, popular quotations and thesauri are now available in the 
form of computer readable floppy disks and compact disks. Purchase of these involves a license 
agreement, whereas purchase of the equivalent book does not. I f eel that, given the will, it should 
be possible to eliminate software licensing for the end user. 

Therc may be alternatives to licensing. However, at present most software developers license their 
software and do not sell it outright like a book. It may be possible to sell software like a book, at 
least to individual customers. I believe that it is useful to explore this possibility because it would 
simplify commercial relationships for the overwhelming majority of software buyers. This would 
also climinate the complications introduced into intellectual property laws by the fact that software 
is liccnsed. I believe that the market is too large and fragmented to monitor and enforce compli­
ancc with license terms. This in itself is probably a good reason to try and find alternatives to the 
system of licensing. 

6.15. Product Liability for Software and Information 

Protection is only one side of the coin. Since software is utilitarian, should the other side of the 
coin relate to product liability in order to create a sense of responsibility and accountability? Like 
other literary works, should software have the fondamental right to be wrong? Should it be 
provided a constitutional equivalent of freedom of speech? 

There is a need to appreciate the integrated way in which hardware and software operate. A 
synergy in which the whole system is greater than the sum of its parts and absolutely useless 
without either. Almost every modem machine has a computer controlling it. This is in the shape 
of a tiny chip called a microprocessor. The real control, however, is provided by the software. The 
hardware fails due to mechanical failures, thermal stresses, wear and tear, etc. Software is imper­
vious to such failures. Software fails due to unexpected input, nivial overflows and the presence of 
other bugs in the program. 

Failure in the software can cripple a machine as effectively as failure in the hardware. Bugs in the 
software may make the machine behave differently from the way it was supposed to behave, 
leading to unpredictable and, possibJy, disastrous consequences. A software package may produce 
faulty results leading to business losses. Moreover, as noted above, the reasons for failure of 
software are fundamentally different from those of hardware. They say that you can make mis­
takes when you calculate by hand, but to really commit a blunder you need to use a computer. In 
the computer, hardware failures rarely lead to disaster. It is the software f ailures which need to be 
watched. Even without the linkage with hardware, a piece of software may produce faulty results 
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Introduction and Background 

1. Legal protection of authors' rights is relatively young. It got its
fillip in the aftermath of the industrial revolution. Copyright is thus not
an ancient concept. The first copyright statute dates back only to less than
three hundred years. Copyright laws provide for the right of the author in
the work that he produces.

2. The post-industrial revolution period, however, made it increasingly
evident that with the gradual progress of technological development in the
future, control over unauthorized publication and dissemination of works would
become difficult without effective steps to provide the necessary protection.
Also, since an author's work is often his main source of income, unless his
interests were suitably and adeguately protected, there could be no incentive
for national intellectual creativity nor could the intellectual progress of a
country be nourished or sustained without adeguate encouragement for those who
create literary, artistic, musical, dramatic, scientific or other works. At
the international level, however, while unconditional access to foreign works
and their all too easy availability could hamper national creativity,
publishers of works of foreign origin would find, for instance, that lack of
protection of works coming from abroad could result in confusion. Books they
set out to print could appear suddenly on the market published by some other
printer and due to unlimited competition, considerable investment would remain
uncovered.

3. The need to protect the interests of authors, the interests of the State
to protect creators of literary and artistic works in order to develop its own
national cultural heritage, were among some of the impelling reasons
contributing to the development of national, and through bilateral and
multilateral treaties, the development of international copyright protection.
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4. In view of the fact, however, that intellectual works have a more
universal character and can be easily disseminated by ever-increasing
technological means, and the news media such as the cinema, radio, television,
phonograrns, cassettes, videotapes, etc., the recognition of copyright would be
incomplete if limited to national frontiers. This is so since no country has
the rnonopoly of intellectual works. On the contrary each country has, through
the creative activity of its nationals, something to offer hurnanity. Thus it
was felt important that a system of international protection should be
established to safeguard the interests of authors in foreign countries.

S. The Berne Convention was concluded as a culmination of the work of three
diplomatie conferences held for the purpose between 1884 and 1886; it was
actually forrnulated and adopted on Septernber 9, 1886.

The First International Copyright Treaty: the Berne Convention 

6. Copyright protection on the international level began by about the middle
of the nineteenth century on the basis of bilateral treaties. A number of
such treaties providing for mutual recognition of rights were concluded but
they were neither comprehensive enough nor of a uniform pattern.

7. The need for a uniforrn régime led to the formulation and adoption on
September 9, 1886, of the Berne Convention for the Protection of Literary and
Artistic Works. The Berne Convention is the oldest international treaty in
the field of copyright. It is open to all States. Instruments of accession
or ratification are deposited with the Director General of the World
Intellectual Property Organization (WIPO).

8. The original text of the Convention has undergone rev1s1on since. The
Berne Convention has been revised several times in order to irnprove the
international system of protection which the Convention provides. Changes
have been effected in order to cope with the challenges of accelerating
development of technologies in the field of utilization of authors• works; in
order to recognize new rights as also to allow for appropriate revisions of
established ones. The first major revision took place in Berlin in 1908,
twenty two years after the initial formulation of the Berne Convention in
1886. This was followed by the revisions in Rome in 1928, in Brussels in
1948, in Stockholm in 1967 and in Paris in 1971.

9. The purpose of the Stockholm revision was to cater for the rapid
technological developments as well as the needs of several newly independent
developing countries, and to introduce administrative and structural changes.
As for the preferential provisions for developing countries worked out in
Stockholm, these were further taken up at the Paris Revision Conference in
1971, where new compromises were worked out. The substantive provisions of
the Stockholm Act which had also never entered into force were, however,
adopted by the Paris Revision Conference in fact as they had been worked out
and included in the Stockholm Act.

10. In examining the Berne Convention we shall deal mainly with its latest
Act of 1971 as revised in Paris.
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11. The aim of the Berne Convention as indicated in its preamble is 'to
protect, in as effective and uniform a manner as possible, the rights of
authors in their literary and artistic works'. Article 1 lays down that the
countries to which the Convention applies constitute a Union for the
protection of the rights of authors in their literary and artistic works.

Basic Principles 

12. The Convention relies on three basic principles:

Firstly, that of "national treatment" according to which works originating in 
one of the member States are to be given the same protection in each of the · 
member States as the latter grant to works of their own nationals; secondly, 
that of automatic protection, according to which such national treatment is 
not dependent on any formality; in other words protection is granted 
automatically and is not subject to the formality of registration, deposit, or 
the like; and thirdly, that of independence of protection, according to which 
enjoyment and exercise of the rights granted is independent of the existence 
of protection in the country of origin of the work. 

Works Protected 

13. Article 2 contains a non-limitative (illustrative and not exhaustive)
list of such works, which include any original production in the literary,
scientific and artistic domain, whatever may be the mode or form of its
expression. Derivative works, that is those based on other pre-existing
works, such as translations, adaptations, arrangements of music and other
alterations of a literary or artistic work, receive the same protection as
original works (Article 2(3)). The protection of some categories of works is
optional; thus every State party to the Berne Convention may decide to what
extent it wishes to protect and official texts of a legislative,
administrative and legal nature (Article 2(4)), works of applied art (Article
2(7)), lectures, addresses and other oral works (Article 2bis(2)) and works of
folklore (Article 15(4)). Furthermore, Article 2(2) provides for the
possibility of making the protection of works or any specified categories
thereof subject to their being fixed in some material form. For instance,
protection of choreographic works may be dependent on their being fixed in
some form.

14. One of the important provisions is the one that covers works or
expressions of what is called "folklore". Without mentioning the word, the
Convention provides that any member country may give protection to unpublished
works where the identity of the author is unknown, but where there is every
ground to presume that the author is a national of that country, by
designating, through the national legislation, the competent authority which
should represent the author of unknown identity and protect and enforce his
rights in the countries party to the Convention. By providing for the
bringing of actions by authorities designated by the State, the Berne
Convention offers to countries whose folklore is a part of their heritage, a
possibility of protecting it.
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15. Article 2(6) lays down that protection under the Convention is to operate
for the benefit of the author and his successors in title. For some
categories of works, however, such as cinematographic works (Article 14bis),
ownership of copyright is a matter for legislation in the country where
protection is claimed.

Persons Protected 

16. Authors of works are protected, in respect of both their unpublished or
published works if, according to Article 3, they are nationals or residents of
a member country; alternatively, if, not being nationals or residents of a
member country, they first publish their works in a member country or
simultaneously in a non-member and a member country.

Minimum Standards of Protection 

17. Certain minimum standards of protection have been prescribed relating to
the rights of authors and the duration of protection.

Rights Protected 

18. The exclusive rights granted to authors under the Convention include the
right of translation (Article 8), the right of reproduction in any manner or
form (which includes any sound or visual recording) (Article 9), the right to
perform dramatic, dramatico-musical and musical works (Article 11), the right
to broadcasting and communicating to the public by wire, by broadcasting or by
loudspeaker or any other analogous instrument of the broadcast of the work
(Article llbis), the right of public recitation (Article llter), the right of
making adaptations, arrangements or other alterations of a work (Article 12)
and the right of making the cinematographic adaptation and reproduction of a
work (Article 14). The so-called "droit de suite" provided for in Article
l4ter (concerning original works of art and original manuscripts) is optional
and applicable only if legislation in the country to which the author belongs
so permits.

19. Independently of the author's economic rights, Article 6bis provides for
the right of the author to claim authorship of his work and to object to any
distortion, mutilation or other modification of, or other derogatory action in
relation to, the work which would be prejudicial to his honor or reputation
( "moral rights").

Limitations 

20. As a sort of counterbalance to the minimum standards of protection there
are also other provisions in the Berne Convention limiting the strict
application of the rules regarding exclusive right. It provides for the
possibility of using protected works in particular cases without having to
obtain the authorization of the owner of the copyright and without having to
pay any remuneration for such use. Such exceptions which are commonly
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referred to as free use of protected works are included in Articles 9(2) 
(reproduction in certain special cases), 10 (quotations and use of works by 
way of illustration for teaching purposes), l0bis (reproduction of newspaper 
or similar articles and use or works for the purpose of reporting current 
events), llbis(3) (ephemeral recordings). 

21. There are two cases where the Berne Convention provides the possibility
of compulsory licenses: in Articles llbis(2) (for the right of broadcasting
and communication to the public by wire by rebroadcasting or by loudspeaker or
any other analogous instrument of the broadcast of the work) and 13(1) (for
the right of recording musical works).

22. In so far as the exclusive right of translation is concerned, the Berne
Convention offers a choice, in that a developing country rnay, when ratifying
or acceding to the Convention, make a reservation under the so-called
"ten-year rule" (Article 30(2)(b)). This provides for the possibility of
reducing the term of protection in respect of the exclusive right of
translation; this right, according to the said rule, ceases to exist if the
author has not availed himself of it within 10 years from the date of first
publication of the original work, by publishing or causing to be published, in
one of the member countries, a translation in the language for which
protection is clairned.

Duration of Protection 

23. The minimum standards of protection provided for in the Berne Convention
also relate to the duration of protection. Article 7 lays down a minimum term
of protection. According to this, the term shall be the life of the author
and 50 years after his death.

24. There are, however, exceptions to this basic rule for certain categories
of works. For cinematographic works, the term is 50 years after the work has
been made available to the public, or, if not made available, then 50 years
after the making of such a work. For photographie works and works of applied
art, the minimum term of protection is 25 years from the making of the work
(Article 7 ( 4)).

25. A majority of countries in the world have legislated for life plus a
50-year terni of protection since it is felt fair and right that the lifetime
of the author and the lifetime of his children should be covered; this could
also provide the incentive necessary to stimulate creativity, and constitute a
fair balance between the interests of the authors and the needs of society.

26. The term of protection, insofar as moral rights are concerned, extends at
least until the .expiry of the econornic rights.

Latest (Paris) Act of the Convention 

27. The Berne Convention was developed initially according to the standards
and requirements of the industrialized countries in Europe. Later, when the
system of the Berne Convention extended to other areas of the globe, it
started acquiring new dimensions. Particularly in the wake of the Second
World War, when the political rnap of the world changed considerably, the Berne
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I. 

ATTEMPTS TO PROTECT EXPRESSIONS OF FOLKORE 
BY MEANS OF COPYRIGHT AND NEIGHBORING RIGHTS 

1. The need for legal protection of expressions of folklore emerged for the
first time in the developing countries. Folklore is a significant element in
the cultural heritage of every nation. However, it is of particular impor­
tance to developing countries, which increasingly recognize folklore as a
means of self-expression and social identity of their peoples. All the more
so, since in those countries folklore is truly a living and still developing
tradition, rather than just a memory of the past.

2. Improper exploitation of folklore was also possible in the past.
However, the spectacular development of technology, the newer and newer ways
of using both literary and artistic works and expressions of folklore
(audiovisual productions, phonograms, their mass reproduction, broadcasting,
cable television and so on) have multiplied abuses. Folklore is commer­
cialized without due respect for the cultural and economic interests of the
communities in which it originates. And in order to better adapt it to the
needs of the 0market," it is often distorted or mutilated. At the same time
no share of the returns from its exploitation is conceded to the communities
who have developed and maintained it.

3. The •developing countries, which made the first attempt at regulating the
use of folklore creations, tried to provide protection in the framework of
their copyright laws (Tunisia, 1967; Bolivia, 1968 (musical folklore only);
Chile, 1970; Morocco, 1970; Algeria, 1973; Senegal, 1973; Kenya, 1975;
Mali, 1977; Burundi, 1978; Ivory Coast, 1978; Guinea, 1980; Barbados,
1982; Cameroon, 1982; Congo, 1982; Rwanda, 1983; Benin, 1984; Burkina
Faso, 1984; Central African Republic, 1985; Zaire, 1986). All those laws
consider "works" of folklore to be part of the cultural heritage of the
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special efforts should be made to find solutions to this aspect of the 
problem, notwithstanding the global interdisciplinary study of the questions 
of identification, material conservation, preservation and reactivation of 
folklore, which has been undertaken by Unesco since 1973, following the 
reguest it received from the Government of Bolivia to examine the desirability 
of drafting an international instrument on the protection of folklore. 

14. In accordance with the decisions of their respective Governing Bodies,
WIPO and Unesco convened a Working Group in Geneva in 1980, then a second one
in Paris in 1981, to study the draft of Model Provisions intended for national
legislation prepared by WIPO, as well as international measures for the
protection of works of folklore. The outcome of these meetings was submitted
a year later to a Committee of Governmental Experts, convened by WIPO and
Unesco at WIPO headguarters in Geneva in 1982, which adopted what are called
"Model Provisions for National Laws on the Protection of Expressions of
Folklore Against Illicit Exploitation and Other Prejudicial Actions"
(hereinafter referred to as "the Model Provisions").

15. The Model Provisions were submitted to the joint meeting of the Executive
Committee of the Berne Convention and the Intergovernmental Copyright
Committee of the Universal Copyright Convention in Geneva in December 1983.
The Committees welcomed the development of the Model Provisions as a first
step in establishing a sui generis system of intellectual-property-type
protection for expressions of folklore; they found them a proper guidance for
national legislation.

Basic Principles Taken Into Account for the Elaboration of the Model Provisions 

16. The Committee of Governmental Experts which worked out the Model
Provisions did not lose sight of the necessity of maintaining a proper balance
between protection against abuses of expressions of folklore, on the one hand,
and the freedom and encouragement of their further development, dissemination
and also adaptation for creating original authors' works inspired by folklore,
on the other. A major part of the expressions of folklore form a living body

of human culture which should not be stifled by too rigid a protection.
It should also be kept in rnind that protection should be practicable and
effective, rather than remaining a system of imaginative reguirements
unworkable in reality.

17. It was emphasized at the meeting of the Committee of Governmental Experts
that, although the Model Provisions are provisions for a law, they do not
necessarily have to form a separate law, but may constitute, for example, a
chapter of an intellectual property code and do not have to be a statute
passed by the legislative body, but may be a decree, for example. The Model
Provisions were designed with the intention of leaving enough room for
national laws to adopt the system of protection best corresponding to the
conditions existing in a given country.

The Expressions of Folklore to be Protected 

18. The Model Provisions do not offer any definition of folklore. However,
for the purposes of the Model Provisions, Section 2 defines the term
"expression of folklore" in line with the findings of the Committee of
Governrnental Experts on the Safeguarding of Folklore� convened by-Unesco in
Paris in February 1982, and provides that "expressions of folklore" are
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30. Section 4 of the Model Provisions determines four special cases regarding
the acts restricted under Section 3. In those cases there is no need to
obtain authorization, even if the utilization of the expression of folklore is
made against payment and outside its traditional or customary context. The
first of these exceptions is utilization for purposes of education. The
second case is when the utilization is made "by way of illustration" in any
original work of an author, provided that such utilization is compatible with
fair practice as understood in the country concerned. The third case in which
utilization requires no authorization is that in which expressions of folklore
are "borrowed" for creating an original work of an author. This important
exception serves the purpose of allowing the free development of individual
creativity inspired by folklore. The Model Provisions do not want to hinder
in any way the birth of original works based on expressions of folklore. The
fourth case in which no authorization is required is that of "incidental
utilization." In order to elucidate the meaning of "incidental utilization, !'
paragraph 2 mentions in particular (not in an exhaustive manner) the most
typical cases considered as incidental utilizations: utilization in
connection with reporting on current events and utilization of images where
the expression of folklore is an object permanently located in a public place.

31. The Committee of Governmental Experts was of the opinion that a general
reference to copyright to the effect that, in all cases where the latter
allows free use of works, the use of expressions of folklore should also be
free, would not be of much help since many cases of free use in respect of
works protected by copyright are irrelevant to the proposed sui generis
protection of expressions of folklore (for example, reproduction in the press
or communication to the public of any political speech or speech delivered
during legal proceedings; or reproduction for persona! or private use, an
act, which is not covered at all by the notion of the utilization of
expressions of folklore subject to authorization, and needs no exception from
the rule laid down in Section 3 of the Madel Provisions).

32. "Other preiudicial actions" detrimental to interests related to the use
of expressions of folklore are to be found, according to the Madel Provisions,
in four distinct offenses, subject to penal sanctions (Section 6).

33. Firstly, the Model Provisions provide for the protection of the
"appellation of origin" of the expression of folklore. Section 5 requires
that in all printed publications, and in connection with any communication to
the public, of any identifiable expression of folklore, its source be
indicated in an appropriate manner by mentioning the community and/or
geographic place from where the expression utilized has been derived. In
Section 6, non-compliance with the requirement of acknowledgment of the source
is made a punishable offense.

34. Secondly, any unauthorized utilization of an expression of folklore where
authorization is required constitutes an offense. It is understood that the
offense of using an expression without authorization is also constituted by
uses going beyond the limits or that are contrary to the conditions of an
authorization obtained.

35. Thirdly, deception of the public by creating the impression that what is
involved is an expression of folklore derived from a given community when, in
fact, such is not the case is likewise punishable. It consists essentially in
"passing off."
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41. The Model Provisions offer the possibility (in square brackets, that is
to say, optionally) of providing in the law that the supervisory authority
shall establish a tariff of the fees payable for authorizations of
utilizations or shall approve such tariff (without indication in the Madel
Provisions as to who will, in such case, propose the tariff, although it was
understood by the experts adopting the Model Provisions that the competent
authority would propose the tariff}(Section 10), and that the supervisory
authority's decision may be appealed from before a court (Section 11,
paragraph 1).

42. Where the community as such is entitled to permit or prevent utilizations
of its expressions of folklore subject to authorization. the community would
act in its capacity of owner of the expressions concerned and would be free to
decide how to proceed. There would be no supervisory authority to control how
the community exercises its relevant rights. However, the Committee of 
Governmental Experts was of the opinion that if it was not the community as 
such, but a designated representative body thereof which was entitled by 
legislation to give the necessary authorization, such a body would qualify as 
a competent authority, subject to the relevant procedural rules laid down in 
the Model Provisions. 

43. As regards the process of authorization it follows from Section 10,
paragraph 1, of the Madel Provisions that an authorization must be preceded by
an "application" submitted to the competent authority. The Madel Provisions
allow oral applications too, by placing the words 0in writing" within square
brackets. They also imply that the authorization to be applied for may be
"individual" or "blanket," the first meaning an ad hoc authorization, the
second intended for customary utilizers such as cultural institutions,
theatres, ballet groups and broadcasting organizations. In this latter
context, national legislators may also consider the applicability of systems
of non-voluntary licensing possibly existing in the country for utilization of
works protected by copyright, with special regard to certain kinds of uses by
broadcasting organizations and cable systems.

44. As far as the conditions of the applications are concerned, it is
advisable to require the following data, indispensable to enable the competent
authority to make its decision: (i) information concerning the prospective
user of the expression of folklore, in particular his name, professional
activity and address; (ii) information concerning the expression to be used,
properly identifying it by mentioning also its source; (iii) information as
regards the intended utilization, which should comprise, in the case of
intended reproduction, the proposed number of copies and territory of
distribution of the reproduced copies; as regards recitals, performances and
other communications to the public, the nature and number of them, as well as
the territory to be covered by the authorization. Naturally, it will be
easier to comply with such requirements if applications are required to be
submitted in writing.

45. The Model Provisions (Section 10, paragraph 2) allow, but do not make
mandatory, the collecting of fees for authorizations. Presumably, where a fee
is fixed, the authorization will be effective only on condition of payment.
Authorizations may be granted free of the obligation to pay a fee. Even in

· such cases, the system of authorization is justified since it may prevent such
utilizations as would distort the expressions of folklore or otherwise be
unworthy of their dignity.
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copies of videotapes of this film flooded Japanese video 

stores, some six months before the legitimate release in 

Japan of TOP GUN in pre-recorded video cassette form. S In 

this paper, I shall examine the measures which can be taken 

by copyright owners to combat piracy of copyright works and 

other materials and to enforce their copyright in their 

creative works. 

All copyright legislation provides the copyright owner 

with civil remedies against any infringement of his 

copyright work and at the same time makeëcertain copyright 

infringements punishable as a crime with imprisonment or a 

fine or both. 

Criminal Liability for Copyright Infringements 

Many countries create offences for the making, selling, 

hiring, trading in or importing infringing copies of 

copyright works without the licence of the copyright owner, 

including the possession of infringing copies for the 

purposes of trade. The penalties for such offences must be 

sufficiently severe in order to act as an effective 

deterrent. Unauthorised commercial exploitation of 

copyright works can bring in huge profits for the pirates 

who incur very low overheads for their operations. The cost 

of developing a computer software or the production of a 

motion picture is very high. For example, a piece of 

word-processing software for a micro-computer may cost 
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pleaded guilty to two private summonses of importing pirated 

copies of the works of two American companies. 13 He 

brought in IBM's PC Storyboard manual and five diskettes 

which were pirated copies between January 7th and 22nd, 

1989. In June 1988 he was caught by the police for having 

in his possession eight pirated copies of Microsoft 

manuals. He was fined S$1,000 for each offending article. 

- In thP. RP.public of Korea, the offence of copyright

infringEment by means of reproduction, public performanc�, 

broadcast or public display carries a penalty of imprison-

ment up to 3 yP.ars or a fine of up to three million Won.14

The Canadian Copyright Act, as amended in 1988, 

provides that a persan who sells, distributes, exhibits or 

imports for sale any infringing copy of a work commits an 

offence and is liable on conviction to a maximum fine of 

CA$25,000 or to imprisonment for a term of 5 years, or 

both. 15 

Sorne countrie� provide minimum punishments for offences 

of copyright infringement. Under the Iridian Copyright Act, 

an infringernP.nt of the copyright 
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drama serials video tapes in Singapore, with the help of the 

police and the services of private investigators hired by 

them, managed to seize 14 video recorders and about 800 

video tapes of unauthorised copies of popular Hongkong 
35 

movies. Accordingly to a �pokesman of Golden Crown 

Video, his company conducted 30 such raids in 1988 and 

seized 500 video recorders and 30,000 video tapes as a 

result of the introduction of the new copyright laws in 

Singapore. 

Golden Crown Video Pte Ltd had offered rewards to 

members of the public for tip-offs that will lead to the 

seizure of pirated version of the unauthorised reproduction 

of TV Broadcast Ltd video tapes from Hongkong. The rewards 

range from $100 to S$2,000/= depending on the number of 
36 

video cassette tapes sP.ized. 

Civil Remedies Available to Copyright Owner 

Apart from making copyright infringements punishable 

with imprisonment and fines, the copyright legislation of 

many countries also give a copyright owner the right to sue 

the infringer for any copyright infringement. The civil 

remedies usually available to a copyright owner are: 

(a) an injunction to restrain the continuation of the

infringement1

(b) the award of damages to the copyright owner to

compensate him for any economic loss suffered by

him as a result of the infringement; and

(C) the delivery up of the infringement copies to the

copyright owner.























WIPO/CNR/SEL/89/14 
page 28 

blanket licensing. The statutory payments of varying 

amounts are made by the manufacturers and importers of 

photocopying equipment depending on the speed of operation 

of the equipment. In addition, this photocopying equipment 

is used in educational establishments, public libraries or 

other institutions. Royalties must be paid to collecting 

societies under blanket licences. 

In the United Kingdom, the new copyright legislation 

has given statutory backing to blanket licensing schemes for 

photocopying of materials for the purposes of education in 

schools. The principal feature of the Government's approach 

to photocopying is that it should be regulated by a system 

of voluntary - i.e. non-statutory - blanket licensing 

arrangements, subject however to some measure of statutory 

control and regulation. Copyright owners can set up 

licensing schemes similar to that operated by the Performing 

Righ� Society. To ensure the right balance of interest 

between copyright owners and users of copyright materials, 

disputes between the operator of a scheme and a person 

requiring a licence may be referred to the Copyright 

Tribunal for determination. At present, authors and 

publishers have formed the Copyright Licensing Agency to 

establish licensing schemes in respect of photocopying in 

schools, colleges and other institutions where extensive 

photocopying occurs. 



WIPO/CNR/SEL/89/14 
page 29 

The availability of recording equipment, at prices 

within reach of the general public, producing home-made 

recordings of sound and audio-visual material have copyright 

implications similar to the copying of literary and other 

material by photocopying machines. Much copyright 

legislations was enacted at the time when few people had 

the facility to make recordings in their.homes. 

Under rnuch existing copyright legislation the owners of 

copyright in sound recordings, audio-visual recordings and 

television broadcasts have the right to control reproduction 

of the copyright materials. That means home taping of these

recordings and broadcasts is illegal since there are 

copyrights in most broadcasts and recordings and the owners 

of those copyrights have not consented to the home taping. 

In CBS Songs Ltd v Arnstrad Consumer Electronics 

45 
PLc., Arnstrad was the manufacturer of recording 

equipment which has "high-speed doubling effects" enabling 

an operator of the equipmeni to make duplicate recordings 

from one cassette to another, and record from any source and 

then make .a copy. Arnstrad had advertised about the 

capability of their equiprnent to make copies of music 

cassettes. It was alleged by CBS that the sale of such 

machines incited or facilitated the copying of pre-recorded 

and other cassettes containing copyright sound recordings 

and musical works and that Arnstrad's advertisement was an 
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encouragement to break the law. An injunction was sought by 

CBS to restrain Amstrad from selling its machines without 

taking such steps as are necessary to ensure that copyright 

was not infringed by the use of such machines. CBS claimed 

that Amstrad authorised copyright infringement, and the 

company jointly infringed with any person who used their 

machines for making infringing copies of any material in any 

work in which copyright existed. The House of Lords held 

that although by selling the machines, Amstrad might 

facilitate copying in breach of copyright but they did not 

authorise it. Amstrad had not authorised the unlawful 

copying of records. The Bouse of Lords did not grant the 

injunction sought by CBS. 

Since the rights of copyright owners are unenforceable, 

copyright interests have lobbied for the introduction of a 

levy on recording equipment and/or blank recording tape. 

There is now wide acceptance by governments that measures 

are needed to ensure that the authors and other persons 

whose material is so extensively used by the home audio and 

video user should receive some appropriate remuneration· for 

this extensive use of their works. A number of countries 

have enacted legislation to deal with the matter. They 

include Australia, Austria, Congo, Denmark, Finland, France, 

Federal Republic of Germany, Hungary, Iceland, Norway, 

Portugal and Sweden. The general approach is that a levy is 

collected in respect of each unit of recording equipment or 

blank tape, of a kind likely to be used for home recording. 
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Under the United Kingdom copyright legislation of 1988, 

the making for private and domestic use of a recording of a 

broadcast or cable programme solely for the purpose of 

viewing it at a more convenient time is not an infringement 

of the copyright in the hroadcast or cable programme or in 
46 

any work included in it. Under the Singapore Copyright 

Act,- the making for private and domestic use of a recording 

of a sound or television broadcast or cable programme is not 

an infringement of the copyright in the broadcast or cable 
47 

programme or any work included in it. 

[Footnotes follow] 
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FOOTNOTES 

1. See Nick Garnett "Piracy: The Experience of the
Recording Industry" IP Asia May 27, 1988; Gillian
Davies "Piracy of Phonograms" published by ESC
Publishing Ltd, Oxford for the Commission of the
European Communities, 1981; Statement of Mr David
Gibbons, Director of Anti-Piracy Operations London,
International Federation of Producers of Phonograms and
Videograms (IFPI) made at the WIPO Worldwide Forum on
the Piracy of Sound and Audio Visual Recordings held in
Geneva, March 1981.

2. The Times, London 10th March 1985.

3. See Address given by Mr Peter Duffy, Director General
of Federation Against Copyright Theft, United Kingdom,
at the Video Piracy Seminar held in Tokyo, 25 Sept to 4
Oct 1987 under the sponsorship of the 1987 Tokyo
International Film Festival.

4. See Nick Garnett "Piracy: The Experience of the
Recording Industry"; A Viren Luther "Copyright Problems
in Relation to Audiovisual Works and Phonograms - The
Indian Experience" 1988 Copyright 145, Shimpei Matsuoka
"Copyright and Neighbouring Rights Protection in the
Japanese Record Rental Industry" 1989 Copyright 152.

5. See Address given by Jack Valenti, President and Chief 
Executive Officer of Motion Picture Association of 
American at the Video Piracy Seminar held in Tokyo, 25 
Sept to 4 Oct 1987 under the sponsorship of the 1987 
Tokyo International Film Festival. 

6. Catriona Hughes, Policy Advisor, Australian Film
Commission on Practical Measures of Countering Audio
and Video Piracy in the Papers and Country Reports of
WIPO - Australia Copyright Program for Asia and the
Pacifie, 2 - 13 November 1987 published by the
Australian Government Publishing Service, Canberra.

7. For a description of the operations of film piracy in
the United Kingdom. Columbia Pictures Inc. & Others v 
Robinson and Others. [1986] 3 ALL ER 338. 

8. Section 136(1) and (2) of the Singapore Copyright Act 
published as :hapter 68, ·1988 Edition of the Singapore 

Statu tes. 
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9. Section 136(3), Singapore Copyright Act. 

10. Section 136{4), Singapore Copyright Act.

11. Section 136(6), Singapore Copyright Act.

12. Straits Times, Singapore, 25 January 1989.

13. Straits Times, Singapore, 9 March 1989.

14. Article 98, Copyright Act of the Republic of Korea
promulgated as Law No. 432, of Jan 28th, 1957 and
amended by Law No. 3916 of Dec 31st, 1986.

15. Section 25 of the Canadian Copyright Act RSC 1970c.
C-30, as amended by s.c. 1988c.15

16. Section 63, Indian Copyright Act of 1957 {No. 14 of
1957) as amended by Act No. 23 of 1983 and Act No. 65
of 1984.

17. Section 137(1), Singapore Copyright Act.

18. Section 137(2), Singapore Copyright Act.

19. Section 130, Singapore Copyright Act.

20. Section 136(7), Singapore Copyright Act.

21. Section 9, Hongkong's Copyright Ordinance (Cap. 35) •

22. See sections 31, 32 and 33 of the Singapore Copyright
Act which deals with infringement of copyright in works
and sections 103, 104 and 105 which deal with
infringement of copyright in subject matter.
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23. Section 138(1), Singapore Copyright Act.

24. Section 138(2), Singapore Copyright Act.

25. Section 136(9), Singapore Copyright Act.

26. The information on the activities of FACT were obtained
from the address delivered by Mr Peter Duffy, Director
General of Federatiion Against Copyright Theft (FACT)
at the Video Piracy Seminar held in Tokyo, 25 Sept to 3
Oct 1987 under the sponsorship of the 1987 Tokyo
International Film Festival.

27. White Paper on Video Piracy in Japan published by Japan
Video Association and Japan Federation Against
Copyright Theft (JFACT}, September 1987.

28. See footnote 27.

29. Nick Garnett, Piracy: The Experience of the Recording
Industry, IP Asia, 27 May 1988.

30. The information was supplied by the Singapore Branch of
IFPI.

31. Straits Times, Singapore, 22 April 1989.

32. Straits Times, Singapore, 21 July 1989.

33, Straits Times, Singapore, 18 January 1989. 

34. Straits Times, Singapore, 6 January 1989.

35. The Newpaper, Singapore, 28 March 1989.

36. Straits Times, Singapore, 1 January 1989.
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38. See Mavera Compania Naviera SA v International Bulk
Carriers S A  (1980] All ER 213; Third Chandris Corpn v
Unimarine SA (1979] QB 645

39. See Section 32, Singapore Copyright Act and Television
Broadcasts Ltd & Qrs v Golden Line Video & Marketing
Pte L t d ( 1 9 8 9] 1 MLJ 2 0 1 •

40. Section 37, Australian Copyright Act 1968.

41. [1980] 2 All ER 806.

42. Sections 111 and 44 of the United Kingdom Copyright,
Designs and Patent Act 1988.

43. Straits Times, Singapore, 19 September 1988.

44. For an account of inroads made to the sale of original
copyright materials in the United Kingdom by
reprography and home recording: see the 1976 Whitford
Report on Copyright and Designs Law (Cmnd 6732), the
1981 Green Paper on Reform of the Law relating to
Copyright, Designs and Performers' Protection (Cmnd
8302), the 1985 Green Paper on The Recording and Rental
of Audio and Video Copyright Material (Cmnd 9445) and
the 1986 White Paper on Intellectual Property and
Innovation (Cmnd 9712).

45. [1988] 2 All ER 484

46. Section 70 of the Copyright, Designs and Patents Act,
1988.

47. Section 114, Singapore Copyright Act.
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WORLD INTELLECTUAL 
PROPERTY ORGANIZATION 

(WIPO) 

WIPO/CNR/SEL/89/ 15 

Original: English

Date: July 19 8.

GOVERNMENT OF THE. 
REPUBLIC OF KOREA 

\\'IPO/REPUBLIC OF KOREA REGIONAL TRAINING COURSE 

ON COPYRIGHT A�D �EIGHBORING RIGHTS 

organized by 

\\'IPO in cooperation with 

the Gonrnment of the Republic of Korea 

Seoul, September 4 to 11, 1989 

WIPO AND ITS FROORAM OF DEVELOPMENT COOPERATION IN rn:E FIELD OF

COPYRIGHT MID NEIGHBORING RIGHTS

5731D/CFD/0363D 

prepared by the International Bureau of the 
World Intellectual Property Organization (WIPO) 





WIPO/CNR/SEL/89/15 
page 2 

of September 1974, the approval of the General Assembly of the UN was obtained 
in December of that year, and an agreement signed between the Secretary­
General of the UN and the Director General of WIPO made WIPO a specialized 
agency of the UN. 

6. By this, the United Nations recognized WIPO as being responsible for
taking appropriate action in accordance with its basic instrument, treaties
and agreements administered by it, mainly in two specific directions, (i) for
promoting creative intellectual activity and (ii) for facilitating the
transfer of technology related to industrial property to the developing
countries in order to accelerate economic, social and cultural development.

7. A specialized agency, although it belongs to the family of United Nations
organizations, retains its independence. Each specialized agency has its own
membership. All Member States of the United Nations are entitled to become
members of all the specialized agencies, but in fact not all Member States of
the United Nations are members of all the specialized agencies. Each State
decides for itself whether it wants, or does not want, to become a member of
any particular specialized agency. Nearly all States are members of the
United Nations. A great majority of those States are also members of most of
the specialized agencies. Each specialized agency has its own constitution,
its own governing bodies, its own elected executive head, its own income, its
own budget, its own staff, its own programs and activities. Machinery exists
for coordinating the activities of all the specialized agencies, among
themselves and with the United Nations, but, basically, each agency remains
the master of its own destiny, responsible, under its own constitution, to its
own governing bodies which consist, of course, of States Members of the
organization.

8. WIPO had come a long way since its origins which date back to 1883, when
the Paris Convention for the Protection of Industrial Property was signed, and
to 1886 when the Berne Convention for the Protection of Literary and Artistic
Works was established. Both Conventions provided for the establishment of an
"International Bureau" or secretariat and these were united in 1893. They
functioned as the United International Bureaux for the Protection of
Intellectual Property, known as BIRPI, the French acronym for that name.
BIRPI still has a legal existence for the purpose of those countries which are
party to the Berne or Paris Conventions but have not yet joined WIPO, but in
practice is indistinguishable from WIPO. In so far as their administration
was concerned, both these multilateral treaties were under the supervision of
the Swiss Federal Government and the headquarters of the few officials who
were needed to carry out the administration of the two treaties were in Berne,
Switzerland.

9. WIPO today is an intergovernmental organization with its Secretariat
(called the International Bureau) that is directed by the Director General,
assisted by three Deputy Directors General and a staff of more than 300 from
about 50 different countries. WIPO revenues (approximately Swiss francs 50
million per annum) corne from contributions from Member States, from fees paid
by applicants for the international registration of trademarks and
appellations of origin and the deposit of industrial designs, as also from
sales of publications. The membership of WIPO is presently 123; in addition
there are some States which are rnembers only of one of the Unions without
being members of WIPO as such.

10. The objectives of WIPO are to promote the protection of intellectual
property thoughout the world through cooperation among States and, where
appropriate, in collaboration with any other international organization; also
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18.3 In addition to the administrative-type functions, there exist others of a 
more specifically legal nature. Every international agreement reguires 
revision from time to time, either to improve its scope, to extend its 
geographical application, or to adapt it to the evolution of the modern 
world. If it does net itself contain the seeds of its own revision, the 
latter has to be initiated. This is then a job for working parties, 
commissions and committees of experts to seek solutions that would meet with 
the greatest degree of acceptance, to draft new provisions and thus to prepare 
the way for the diplomatie conferences which will adopt a revised text marking 
a new stage in the history of the agreement concerned. Throughout this 
process, the Secretariat has the role of coordinating the work and provides 
administrative and other assistance. The Secretariat also has to arrange 
committees of governmental experts or organize meetings of expert groups to 
consider current problems in accordance with the program or as directed by the 
competent organs of the Organization. 

18.4 The substantive or program activities of WIPO which constitute the major 
part of its activities, include organizing and participating in development 
cooperation, promoting the wider acceptance of existing treaties, 
updating--where necessary--such treaties through their revision, concluding 
new treaties, and promoting close, practical intergovernmental cooperation in 
the administration of intellectual property. 

19. In order to promote the widest possible acceptance of treaties, it is
important to provide the States with full information on the aims of a
particular convention and on the legal, economic and social advantages of
being party to it. To this end, the Secretariat maintains close contact both
with the national authorities and with the duly accredited diplomatie
representatives (the missions or permanent delegations in Geneva) and gives
them any explanations that may be required. This may also assume the form of
consultations on the compatibility of national legislations with the
international agreement to which accession is contemplated, consultations
embarked upon at the request of the State concerned, or advice on the nature
of the formalities to be complied with in order to become bound by a
particular convention.

Developrnent Cooperation 

20. � very important sphere of WIPO's activities concerns assistance in the
development of developing countries. "Development cooperation" is the
expression now used in the United Nations system to describe what used to be
called "aid" or "assistance to developing countries" or "legal-technical
assistance" so far as WIPO is concerned. What is WIPO's principal airn in this
field? It is to promote respect for intellectual property inside each
developing country and in the international relations of that country, because
experience shows that national creativity in the literary and artistic field
is considerably enhanced and, in fact, is really only possible if it is
accornpanied by the protection of the authors of literary or artistic works.

21. The main aim of the development cooperation program is to make a special
contribution to the development process within the developing countries in the
field of intellectual property, thereby calling for a whole range of multiple
activities. There are indeed enormous differences between the various
developing countries as regards their degree of industrialization and their
productivity in the fields of technical inventiveness and literary and
artistic creativity. Many of them lack specialists in the field of
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intellectual property. Many of them also have a need for national laws better 
suited to their development objectives. Those that have not as yet passed new 
legislation since their independence still apply provisions which are not 
suited to their real needs and are outmoded. Finally, a large nurnber of them 
have need of a national infrastructure enabling the laws to be administered 
more efficiently and permitting greater exploitation of the possibilities that 
improved laws and improved infrastructures could offer them for their 
industrialization as well as their cultural expansion. 

22. In order to carry out activities to fulfil these aims, WIPO has set up
permanent programs specifically designed to organize technical assistance to
developing countries. The relevant program that concerns us is the WIPO
Permanent Program for Development Cooperation Related to Copyright and
Neighboring Rights. The objectives of the Permanent Program are:

(i) the encouragement in developing countries of intellectual creation
in the literary, scientific and artistic domain, 

(ii) the dissemination, within the competence of WIPO as defined in the
WIPO Convention, in developing countries, under fair and reasonable 
conditions, of intellectual creations in the literary, scientific and artistic 
domain protected by the rights of authors (copyright) and by the rights of 
performing artists, producers of phonograms and broadcasting organizations 
(neighboring rights), 

(iii) the development of legislation and institutions in the fields of
copyright and neighboring rights in developing countries. 

23. The Permanent Program is directed by a Permanent Committee that reviews
the program to be proposed to the Member States for the following year or
years and reports on the execution of the projects under the previously
adopted program. The Permanent Committee for Development Cooperation Related 
to Copyright and Neighboring Rights meets every two years. 

24. This Permanent Committee consista of all States members of WIPO which
have informed the Director General of their desire to be members of this
Cornmittee. The said Permanent Committee presently consista of 84 States.

25. WIPO has within the framework of its Permanent Program for Development
Cooperation Related to Copyright and Neighboring Rights, and at the request of
governments of developing countries and regional organizations, been
undertaking the training of specialists, been providing advice and assistance
to national authorities in connection with preparation of legislation or
updating of legislative texts, and the establishment or strengthening of
national or regional institutions concerning copyright and neighboring rights.

26. It is generally accepted that without the necessary laws, the necessary
infrastructure to implement them and, most importantly, the necessary
knowledge and skills, it is not possible for a newly developing country to
stimulate its scholarship, research or cultural development. Without the
establishment and strengthening of the necessary infrastructure in developing
countries, the cultural exchange and mutual protection of intellectual values
between them and the developed countries can also not be enhanced. Laws
cannot be implemented and institutions cannot exist without skilled personnel
and, therefore, WIPO has been giving its training programs the priority they
deserve.
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27. The activities carried out under the Permanent Program are the
following: training courses, information meetings and seminars, drafting of
model laws specially designed for the developing countries concerning
copyright and neighboring rights, assistance in the setting up and
modernization of institutions responsible for administering copyright and
neighboring rights, publication of guides, manuals and glossaries.

28. Training under the WIPO training program is designed to instruct and
inform officials from developing countries in the field of copyright and
neighboring rights, with the main purpose of assisting those countries in
having specialized staff necessary for the efficient functioning of the
national copyright and neighboring rights administration. The training
program comprises (a) training afforded to officials who are or would be
responsible for the administration of copyright; this is more in the nature
of refresher or specialization courses; and (b) a general introductory course
to afford basic training.

29. The copyright fellowship program has been considerably augmented; four
fellowships were awarded in 1975, nine in 1976, 12 in 1977, 27 in 1978, 38 in
1979, 48 in 1980, 37 in 1981, 38 in 1982, 52 in 1983, and 56 in 1984, 60 in
1985, 81 in 1986, 83 in 1987 and 50 in 1988.

30. Each year, around early November, the International Bureau of WIPO
invites the competent authorities of developing countries to submit
applications for fellowships under the program adopted the preceding September
by the Governing Bodies of WIPO. At the same time, the national and regional
offices or the institutions of developed countries and of certain developing·
countries are invited to state whether and under what circumstances they will
be able to accept trainees. Applications are generally received up to the end
of January, following which the candidates are selected for the respective
courses viz. the General Introductory Courses or the more specialized courses
such as this one.

31. An evaluation of the Training Program is proposed in order to ascertain
whether the officials who have undergone training have in fact continued to be
active in the copyright field or, if any have not, as to what the extent of
the wasted potential has been; and whether the training has really benefited
the recipient, and to what extent it has been put into practice in the
organization of copyright protection.

Teaching of Intellectual Property Law 

32. It is desirable that the teaching of intellectual property law should be
developed in a number of universities in developing countries. The
International Bureau has already awarded fellowships for this purpose to
university teachers from developing countries to enable such personnel to
examine the course and curriculum content in order to introduce or strengthen
teaching at the university level.

Information Activities 

(A) Meetings, Seminars, Regional Courses

33. The primary purpose of these meetings is to provide participants with
information concerning different aspects of the protection of copyright and
neighboring rights, with special regard to the actual needs to be complied
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37. The following have also been discussed and finalized:

model provisions for the implementation of the Satellites Convention; 

guiding principles covering the problems posed by the practical 
implementation of the licensing procedures for translation and 
reproduction under the copyright conventions; 

- model provisions for the protection of expressions of folklore, as a
result of the work of a Comrnittee of Governmental Experts.

These are prepared jointly with Unesco. In addition, WIPO has made a 
draft of mode! provisions to help developing countries in drafting their 
neighboring rights legislation. 

38. As part of this legal assistance, meetings are held in Geneva or in the
country-concerned between officiais responsible for drafting national
legislation and officials of WIPO. In addition, WIPO provides cornments on
draft laws submitted to it by countries before these are finalized.

New legislation has been or is being prepared with the assistance or the 
advice of the International Bureau in the following countries: Angola, 
Bangladesh, Barbados, Benin, Bolivia, Botswana, Burundi, Cameroon, Central 
African Republic, Costa Rica, Chile, China, Colombia, Congo, El Salvador, 
Ethiopia, Gabon, Gambia, Ghana, Guinea, Haiti, Honduras, Indonesia, Jamaica, 
Jordan, Kuwait, Lesotho, Liberia, Madagascar, Malawi, Malaysia, Mali, 
Mauritius, Mozambique, Niger, Nigeria, Pakistan, Papua New Guinea, Qatar, 
Rwanda, Saudi Arabia, Singapore, Sri Lanka, Sudan, Suriname, Syria, Tanzania, 
Togo, Tonga, Trinidad and Tobago, United Republic of Tanzania, Uruguay, Zaire 
and Zambia. 

39. WIPO also provides technical assistance for all developing countries
members of the United Nations in the setting up or reorganization of their
administrative structures for copyright.

40. The cornerstone of a copyright system is a well-established and widely
respected copyright organization which undertakes safeguarding of the rights
and interests of authors, the collection and distribution of their royalties,
and which can contribute also to the promotion of education and culture, as
well as assist in the participation in international cultural exchange.

41. In 1986, WIPO organized an International Forum on the Collective
Administration of Copyrights and Neighboring Rights in Geneva, from
May 12 to 14, 1986, which allowed a very useful exchange of information and
views within the framework of the Berne Convention, particularly between
representatives of governrnents, intergovernmental and non-governmental
organizations. Among the latter were leading federations and other
organizations representing authors, performers, publishers, film makers,
television and radio broadcasters and phonogram producers. The participants 
at the Forum considered it desirable, inter alia, that WIPO continue to pay 
particular attention to rendering assistance in the setting up or 
strengthening of collective administration systems in developing countries. 

42. The International Bureau of WIPO is presently preparing a report on the
collective administration of rights protected by and revenues derived from
copyright and neighboring rights. This report should increase awareness of
the advantages of, and questions to be solved for, an effective collective
administration.
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51. In conclusion it rnay be stated that we in WIPO look forward to the
cooperation of developing countries in programs designed for their benefit and
hope to see them participate increasingly in the implementation as well as
further strengthening and consolidation of these programs.

[End of document] 
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