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Notifications Concerning Treaties 

Treaty on the International Registration 
of Audiovisual Works 

Accession 

CZECHOSLOVAKIA 

The Government of Czechoslovakia deposited, 
on November 27, 1990, its instrument of accession 
to the Treaty on the International Registration of 
Audiovisual Works, adopted at Geneva on April 
18, 1989. 

The date of entry into force of the said Treaty is 
the subject of a separate notification (see IRAW 
Notification No. 7, below). 

IRAW Notification No. 6, of November 27, 1990. 

Entry Into Force of the Treaty 

The Treaty on the International Registration of 
Audiovisual Works, adopted at Geneva on April 
18, 1989, will enter into force on 

February 27, 1991 

that is, three months after the deposit by five States 
of their instruments of ratification, acceptance, 
approval or accession. 

In this connection, it is recalled that instruments 
of ratification or approval of the said Treaty were 
deposited: 

— on June 11, 1990, by Burkina Faso 
— on August 6, 1990, by Austria 

— on August 14, 1990, by France 
— on October 9, 1990, by Mexico 

and that an instrument of accession to the said 
Treaty was deposited, on November 27, 1990, by 
Czechoslovakia. 

Consequently, in accordance with the provisions 
of Article 12( 1 ) of the Treaty on the International 
Registration of Audiovisual Works, the said Treaty 
will enter into force on February 27, 1991, with 
respect to the five States referred to above. 

IRAW Notification No. 7, of November 27, 1990. 
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The Unlawful Decoding of Encrypted Television Signals and 
the Protection of Authors and Producers of Audiovisual Works 

André CHAUBEAU* 

1. The Coded Television Market 

There are three types of television stations that 
resort to the coding of their signals and therefore 
require the acquisition of decoding apparatus for 
their programs to be viewed by the public: 

- pay-TV services, 
- "free" services that wish to limit public access 

to their programs, 
- pay-per-view systems. 

(a) Pay-TV Services 

Pay-TV, available on subscription, is an impor- 
tant means of distributing audiovisual works; it is 
the method of operation most widely used by the 
"thematic" channels which cater for specific cate- 
gories of viewers. While some pay-TV services 
broadcast essentially news or sports reports, they 
are more often than not specialized in the distribu- 
tion of feature films. Examples of this in the United 
States of America are major broadcasters such as 
Home Box Office (HBO) and Cinemax, but films 
are also the most widespread program type in 
Europe. 

At present, not counting the proprietary pro- 
grams of cable networks, there are in Europe about 
a dozen services of this type that are or will soon be 
broadcasting by satellite. The best known are Film- 
net (Netherlands), Teleclub (Germany), Canal 
Plus (France), Canal Plus Belgique, Sky Movies 
(United Kingdom) and SF Succé (Sweden) among 
others. Other similar services which should be com- 
ing into operation in the coming months are 
Premiere (Canal Plus Germany), BSB Movie 
Channel and Canal Plus Espana, while longer-term 
plans abound; indeed it would appear that this type 
of service is now one of the main users of direct 
broadcasting satellites (cf. the projects connected 
with Eutelsat II, Astra IB and TDF 1). 

Even though their popularity (with the excep- 
tion of Canal Plus in France, which has achieved 
3.2 million subscribers) has not yet reached that of 

* Secretary General, International Federation of Film Pro- 
ducers Associations (FIAPF). 

their American counterparts, these services are an 
important market for the amortization of cinemat- 
ographic works, and a different one from the "free" 
television market. By way of illustration, Sky Mov- 
ies already claims 720,000 private subscribers after 
less than a year of operation, and seems destined 
for a considerable success, while Filmnet is said to 
have about 350,000 subscribers. 

In principle these services can be clearly re- 
ceived only by subscribers who have the proper 
equipment, namely a decoder supplied to them in 
exchange for the regular payment of their subscrip- 
tions. 

(b) "Free" services that wish to limit public ac- 
cess to their programs 

Other services, which come under the heading of 
"free" television, encrypt their signals with the 
deliberate aim of limiting their potential audience 
and thereby restricting the scope of the broadcast- 
ing rights that they have to acquire in the works 
involved. These are generally services that use sat- 
ellite technology for their broadcasting, but whose 
programs are reserved for a public smaller than the 
potential one occupying the whole of the zone 
within which the reception of the satellite signal is 
technically possible. Examples of such services 
are: 

- BBC TV Europe; 
- certain Scandinavian services, which use the 

satellite in principle to reach outlying regions 
of their national territory; this is true for 
instance of the Swedish services SVT 1 and 
SVT2; 

- RAI Uno, and shortly RAI Due; 
- shortly too, the satellite signals of the French 

channels TF1 and Antenne 2. 
This situation should become progressively com- 

moner as more and more national stations, for 
technical reasons (saturation of frequency bands 
available to terrestrial services), go over to original 
satellite broadcasting as opposed to hertzian relay- 
ing, with local relay stations receiving and retrans- 
mitting their signals over the airwaves from the 
ground. 
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(c) Pay-per-view systems 

These are financed by payment for each home's 
viewing of each program, typically film by film. 
These systems make use of various techniques to 
make the program available only to those viewers 
who actually pay for it. 

Although no such systems are as yet operational 
in Europe except in an experimental form, they are 
likely to develop here in coming years, in line with 
the current trend in the United States of America. 

In the long run this form of broadcasting, which 
works on the principle of an "exploded" cinema, 
should play an important part in the amortization 
of films by restoring the inherent economic logic of 
cinematographic distribution, whereby the viewer 
pays and the proceeds are shared out between the 
operating network and the work itself. 

2. Unauthorized Decoding 

The attractive prospect of receiving such televi- 
sion programs was bound to stimulate the minds, 
and the taste for lucre, of certain individuals, who 
have since set about manufacturing equipment for 
the decoding of the signals without either subscrip- 
tion or authorization; they range from the handy- 
man who builds his own equipment to certain un- 
scrupulous industrialists who mass-produce and 
market unauthorized decoders, usually in secret but 
sometimes also quite openly. 

The marketing of such decoders can take place 
on a very large scale: in the French-speaking part 
of Switzerland, for instance, several tens of thou- 
sands of unauthorized decoders (perhaps as many 
as 100,000) were sold in 1987 and 1988 for the 
reception of the French Canal Plus channel. 

The effect of this vast influx of decoders on the 
market has been such that the Geneva daily press, 
even two years later, is still publishing the programs 
of Canal Plus, which is not supposed to have any 
viewers in Switzerland. 

In Spain Premiere, the now-defunct British ser- 
vice transmitted by satellite, was received by 
100,000 to 200,000 homes, often with the aid of 
networks supplied by community antennas ("com- 
munity video"): the service had probably more 
unauthorized viewers in that country than it had 
subscribers in the United Kingdom. 

The journal Cable and Satellite estimates at 
more than 250,000 the number of British homes at 
present receiving Filmnet; this channel broadcasts 
a large number of films in the original English with 
subtitles in other languages (Swedish, Dutch, etc.). 
It also seems to be very extensively pirated in Scan- 
dinavian countries. 

Another typical situation is to be found in 
Greece: for a number of years broadcasters have 

been taking programs from satellite broadcasting 
services and rebroadcasting them over the airwaves 
from the ground; it goes without saying that en- 
crypted broadcasts do not escape this practice and 
are rebroadcast in clear. 

So unauthorized decoding can take a number of 
different forms: it can be effected at the head-end 
of a rebroadcasting or retransmission network or be 
carried out on an individual basis, with a decoder 
in every home. 

The equipment may be homemade and distrib- 
uted privately, but it is often produced in a large- 
scale manufacturing and marketing operation; it 
may be put on sale very openly (as in the case of the 
Canal Plus decoders in Switzerland) or more dis- 
creetly, by underground networks very similar to 
the distribution networks for pirate vidéocassettes. 

Another thing that often happens, no doubt also 
for reasons of discreetness, is that equipment is 
offered in kit form, or the assembly plans are sold 
to the public. Indeed some magazines have not 
hesitated in the past to publish plans and descrip- 
tions for the benefit of their readers. 

One could of course question the efficiency of 
certain coding systems, which may well be inade- 
quate, and the ease with which equipment can be 
copied. As with cash or credit cards, more complex 
systems could always be used to make pirating 
more difficult. Filmnet tried to improve its system 
not long ago, but without much success, and so has 
now decided to replace it, within the next few 
months, with a more sophisticated and radically 
different process which is likely to make all the 
present decoders obsolete. Canal Plus is also going 
to make a similar change in its coding methods. 
One thing that is clear, however, is that no system 
can be inviolable as long as the unit cost of receiv- 
ing equipment has to be kept down to a reasonable 
level. 

The increase in the number of paying channels, 
the enlargement of their technical reception zones, 
notably in the case of satellite distribution, are 
bound to cause an increase in the demand for and 
therefore the supply of pirate equipment in Europe 
unless action is taken rapidly. 

3. The Consequences of Piracy 

At the outset, unauthorized decoders do enor- 
mous harm to the television services affected; and 
for subscription services it is not just a loss of reve- 
nue: above a certain level it is their very existence 
that is in jeopardy. Why pay a subscription if you 
can receive the program without paying? It is an act 
of theft, pure and simple, that is being perpetrated 
against them. 

Seen from this angle, the prejudice for the actual 
production of works is indirect, but nonetheless 



STUDIES 369 

very substantial: an important factor of amortiza- 
tion is liable to be eliminated. A drop in subscrip- 
tions lessens the financial resources and conse- 
quently the purchasing power of the services. Euro- 
pean output would be liable to suffer from the 
absence of a sufficient market for pay-TV chan- 
nels, unlike American output, which has a substan- 
tial outlet on the national territory. 

The harm done to authors and other owners of 
rights in the works broadcast is entirely direct, on 
the other hand: television services acquire broad- 
casting rights according to their potential legitimate 
audience ratings, whether they are pay-TV services 
(number of subscribers), "free" services (territory 
covered) or pay-per-view services (number of 
homes registered as having viewed the program). 
When the number of viewers increases on account 
of the use of unauthorized decoders, there is no cor- 
responding increase in remuneration for the works. 
So the authors and producers are the victims of a 
very direct prejudice inflicted on them by a third 
party, and in every respect similar to the one they 
suffer when a work is mass-produced without their 
permission. It is clearly a new form of audiovisual 
piracy. 

The prejudice is very extensive, and has a very 
bad effect on the normal marketing of the work. If a 
substantial proportion of viewers see a film by 
pirating a broadcast from one television channel, 
the appeal of that film for another channel that 
might have contemplated broadcasting it later will 
be greatly reduced; the work itself is liable to find 
no takers among program services broadcasting in 
clear, or alternatively to be licensable only at a very 
low price. 

The broadcasting of a work by a television chan- 
nel in one country is liable, if the signal is exten- 
sively pirated in other countries, to discourage the 
services of those other countries from acquiring the 
work. Furthermore, it is entirely possible that the 
cinema or vidéocassette exploitation of a film may 
not have come to an end in the other countries at 
the time of broadcasting, in which case those other 
forms of exploitation would be seriously affected. 
The theft of encrypted signals means that the own- 
ers of rights in the works affected lose all control 
over the dissemination of those works. 

4. The Legal Remedies 

(a) Existing remedies 

Until now very few laws have concerned them- 
selves with this new form of piracy. Many countries 
legislated very late on the repression and pre- 
vention of the unlawful copying of works, and have 
not come to terms with the problems presented by 

the new forms of broadcasting, notably coded tele- 
vision. 

For the time being the remedies available are 
either provisions of general legislation, ill-suited to 
the problem in question, or specific remedies, the 
application of which is however too restricted. 

(1) Remedies under general legislation: com- 
pensation for economic prejudice 

In the absence of any legislation expressly con- 
demning fraudulent reception as a criminal offense, 
the only legal remedy available is compensation 
under civil law for the economic prejudice suffered 
by the pirated service on account of the actions of a 
third party. The actual reception cannot be made 
an issue, only the marketing of a substantial 
amount of reception equipment, which then would 
constitute a form of unfair competition. The slow- 
ness of judicial proceedings in this area, and the 
difficulty of proving and evaluating the direct prej- 
udice, are certain to make such a remedy ineffec- 
tive. Moreover, in many cases all action will be 
legally impossible, as the service would have to 
prove the violation of an economic interest that is 
recognized in the country concerned, and it often 
happens that a service is pirated in a country in 
which it is not officially authorized to broadcast or 
to market its subscriptions. 

The case of Canal Plus in Switzerland is a good 
illustration of the difficulties that can arise in this 
connection : Canal Plus is a French station which is 
not authorized to solicit subscribers in Switzerland. 
When tens of thousands of decoders were offered to 
both the French and the Swiss public in the Geneva 
shops, Canal Plus brought an action against the 
firm that manufactured and marketed them. The 
action failed, however, as Canal Plus was not au- 
thorized to engage in a commercial activity in 
Switzerland, and therefore could not invoke an eco- 
nomic interest susceptible of violation. 

There is reason to fear that such an argument, 
which in terms of strict legal logic cannot be coun- 
tered, but which of course is substantively absurd, 
would succeed in a great many European countries. 
Therefore the satellite distribution of encrypted sig- 
nals, which technically can be received throughout 
Europe, is liable to find itself at the mercy of a seri- 
ous legal loophole. 

Apart from that, it is probable that legally only 
the actual services pirated will be allowed to bring 
action: the owners of rights in the works broadcast 
are liable to be regarded as having sustained only 
an indirect prejudice. 

(2) Specific remedies 
A number of laws, basing themselves either on 

telecommunications legislation or on the neighbor- 
ing rights of television services, offer only incom- 
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plete remedies which are intended solely to protect 
national broadcasters and ignore the specific preju- 
dice suffered by the authors of the works broad- 
cast. 

Let us take for example sections 297, 298 and 
299 of the United Kingdom Copyright, Designs 
and Patents Act 1988, which expressly establishes 
as criminal offenses: 

- the reception without payment of programs for 
which payment is normally required; 

- the making and sale of equipment for that pur- 
pose; 

- the disclosure of information for that pur- 
pose. 

The sanctions and procedures applicable are the 
same as those available to the copyright owner in 
relation to an infringing copy. Section 298 makes it 
clear however that the rights and remedies are 
available only to the service affected. 

Yet it is possible that the services affected may 
not have a sufficient interest in proceeding against 
this form of piracy when its business policy is not 
directly threatened : a service may be indifferent to 
the pirating of its signal abroad, in a country in 
which it has no intention of selling subscriptions. 
Yet the owners of rights in the works broadcast, 
who suffer a prejudice, should not be left defense- 
less by the service's omission. 

It should moreover be noted that, under section 
299 of the Act, only those services are protected 
that broadcast from the United Kingdom. A foreign 
service received in the United Kingdom is pro- 
tected by the provisions of sections 297 and 298 
only subject to reciprocity, that is, provided that in 
the country of origin of the service identical protec- 
tion is afforded to British services. This provision 
clearly reflects the spirit of the text, which is that 
national services should be protected, but not the 
owners of rights in works received in the country 
without authorization. 

Finally, the fact that payment is normally re- 
quired for programs to be received should of course 
be an aggravating circumstance, but not a necessary 
condition for there to have been an offense. The 
encrypting of a signal—even in the absence of any 
paid access system—is an indication of the broad- 
caster's intention not to make that signal available 
to all ; if one is not to regard a television signal as 
res nullius, to deny it all intrinsic economic value 
and to ignore the investment represented by the 
making of the program, its dissemination and the 
production of the works of which it is composed, 
broadcasters cannot be refused the right to place 
voluntary restrictions on access to their signals if 
they see fit. 

These shortcomings are not peculiar to the 
United Kingdom Copyright Act: in spite of the 

laudable efforts of legislators to provide for this 
new form of piracy, they are also to be found in the 
majority of other laws that have endeavored to deal 
with the problem of the unlawful reception of tele- 
vision signals. 

The French Law of July 10, 1987, tailor-made to 
protect Canal Plus, introduces a specific sui generis 
right. In the United States of America, the NCTA 
(National Cable Television Association) Uniform 
State Law prohibiting theft of cable services relies 
on the same philosophy, which bears many of the 
hallmarks of regulatory practice in telecommunica- 
tions. Neither allows the owners of rights in works 
to bring action. 

(b) Desirable remedies 

The campaign against the unlawful reproduction 
of vidéocassettes could only be organized effec- 
tively by the gradual introduction of a preventive 
and repressive legal weaponry, involving sanctions 
and specific criminal procedures comparable to 
those used against the violation of copyright and 
neighboring rights. It would appear desirable to 
legislate in the same area (as broadcasting organiza- 
tions can always bring action on the basis of their 
neighboring rights), and to make the manufacture, 
import, export, marketing and use of unauthorized 
decoders into an act of audiovisual piracy that 
exposes the offenders to the same sanctions as the 
unlawful reproduction of audiovisual works; the 
list of prohibited acts would in that case be ex- 
panded to include the making available of the 
means of unlawful reception, in order to cover the 
provision of plans or materials in kit form. 

This measure should be generally applicable and 
not conditional on the nationality of the service, 
the country of origin of the broadcast or the nation- 
ality of the aggrieved owners of rights. As it is 
within the purview of copyright protection and 
therefore of the Berne Convention, and possibly 
also the Rome Convention, it should ignore any ref- 
erence to reciprocity. 

It is significant that a revision of the United 
Kingdom law is now in preparation with a view to 
removing the reciprocity criterion: the legislator 
has to bear in mind that the pirating of foreign sta- 
tions—Filmnet in particular—in fact jeopardizes 
the very existence of British services like Sky Mov- 
ies. Here, as in copyright as a whole, the protection 
of nationals is contingent on identical protection 
for foreigners: the national treatment rule is justi- 
fied as much by its efficacy as by its fairness. 

5. Are We Really in the Copyright Field? 

The very fact of using copyright to deal with this 
form of piracy is upsetting a certain number of 
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experts. The main argument put forward is that the 
question belongs not to copyright but to telecom- 
munications law. 

This argument seems basically unsound, as the 
involvement of telecommunications law by no 
means rules out the operation of copyright law. For 
instance, the ITU Radio Regulations give a defini- 
tion of broadcasting, but that in no way prevents 
copyright, as an independent institution with cate- 
gories of its own, from also having a definition of 
its own. And indeed that is a good thing: we should 
not forget that in terms of the ITU Radio Regula- 
tions, the 16 television stations distributed by the 
Astra satellite, which is classified as an FSS depend- 
ing on the frequencies used, are in fact non-stations 
with no actual television function, yet who would 
dare claim today that the distribution of works by 
those channels does not bring the authors' broad- 
casting rights into play? 

An act may be at once an infringement of tele- 
communications law and an infringement of copy- 
right. There is neither incompatibility nor any con- 
flict with regard to the legal remedy. It has to be 
recognized, moreover, that regulatory provisions in 
the telecommunications field, when they deal with 
our problem—which in fact does not happen fre- 
quently—more often than not confine themselves 
to preventing cable retransmission or rebroadcast- 
ing in clear of the signals, and concern themselves 
little with actual reception. 

A subsidiary argument has been put forward to 
deny the involvement of copyright: the protection 
concerned is the protection of television services, 
and so the question is really more one of neighbor- 
ing rights. There is no incompatibility there either: 
while the services do of course themselves need to 
be protected against unauthorized decoding of their 
signals—express provisions on those lines should 
probably be written into the Rome Convention— 
there is nothing against also protecting the owners 
of rights in the works broadcast, who ultimately are 
always the victims. 

The harm done to them is supposedly indirect, 
yet to speak of indirect prejudice in specific in- 
stances is actually to ignore the modern reality of 
the exploitation of works. How well some of today's 
experts would be able to protect Balzac and the pro- 
ducts of his quill pen! They would be all the more 
able to do so thanks to the competence with which 
our forebears handled the problems in the 1880s in 
a text known as the Berne Convention. Copyright 
legislators have to realize that the questions raised 
by copyright protection nowadays are different: 
they in turn have to show imagination in the face of 

the complex reality of the composition of works 
and the multitude of forms in which they are 
directly and indirectly exploited in the age of the 
audiovisual-equipped home. 

For a clearer insight into the problem, we have 
only to step out of the self-renewing cycle of legal 
speculation and consider the problem for what it is: 
processes are available that allow a certain public to 
receive works without the permission of the authors 
of those works; there is thus a risk of direct harm to 
the owners of rights, and it is the role of copyright 
to protect them against such malpractice. 

Finally, the last argument put forward is that the 
prejudice suffered by each owner of rights in re- 
spect of each work is difficult to evaluate in figures. 
That does not for one moment.mean that there is 
no prejudice, which in any event is immaterial: the 
purpose of copyright legislation is to assure the 
owners of rights of protection against unauthorized 
uses of their works; as for the basis ofthat protec- 
tion, on which they rely to bring legal action, copy- 
right should provide them with preventive and re- 
pressive complementary legislation that can be 
used to stop the harm done to them both individu- 
ally and collectively. Civil damages are ultimately 
an entirely secondary matter, provided that the 
criminal sanctions incurred are a sufficient deter- 
rent. 

The unlawful reception of encrypted television 
signals could well be the main form of audiovisual 
piracy of the 1990s, and the unauthorized manufac- 
ture and marketing of equipment for that reception 
are likely to be very lucrative activities, precisely 
because encrypted television broadcasting seems 
set to become an essential medium for exploiting 
audiovisual works. 

Today the idea of specific protection applicable 
to the hiring of works has a very broad following. It 
has taken just 15 years of intensive exploitation of 
audiovisual works through the hiring of vidéocas- 
settes for this point to be reached. And how many 
national laws will still have to be adapted to accom- 
modate this phenomenon, which after all is the 
main means of amortizing films in a great many 
countries? 

With regard to the theft of encrypted television 
signals, most legislators are only three or four years 
behind the practitioners. Is that insufficient for 
them to appreciate the urgency of the problem, and 
to be as imaginative in the face of the present situa- 
tion regarding the exploitation of works as the writ- 
ers of the Berne Convention were before them? 

(WIPO translation) 
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•    • Correspondence 

Comments on Professor Herman Cohen Jehoram's Article on 
"Basic Principles of Copyright Organizations" 

Published in the July-August 1990 Issue of this Review 

We have received the following letter dated Sep- 
tember 21, 1990, from Mr. Paul Florenson, Sub- 
Director of Legal Affairs, Ministry of Culture of 
France: 

"I wish to draw the attention of the Directors of 
the World Intellectual Property Organization to 
certain passages in the study by Mr. H. Cohen 
Jehoram published in Copyright, July-August 
1990. 

The French Ministry of Culture was indeed sur- 
prised to note the author's assertion that: 

The defeat of SACEM in the recent European Court case on 
the tariffs charged to a discotheque cannot be dissociated from 
this absence of any real governmental supervision in France.1 

I should be obliged to you if you would inform 
him 

( 1 ) that the French Society of Authors, Com- 
posers and Music Publishers did not in any way 
suffer a 'defeat' as a result of the rulings of the 
Court of Justice of the European Communities on 
July 13, 1989, according to which its tariff scales 
for the exploitation of works in discotheques has to 
be assessed in a straight comparison with the tariffs 

of the other authors' societies of EEC member 
countries; 

(2) that Article 41 of the Law of July 3, 1985, 
gives the Minister responsible for culture a right, 
which he exercises diligently, to information on the 
accounts of royalty collection and distribution soci- 
eties, the specific legal category to which SACEM 
belongs. 

It was in that connection that a report on the 
management of copyright and neighboring rights in 
France was written and published in June 1990. 

It would certainly be appreciated if you could 
inform the author of the above article of the publi- 
cation of this report, and confirm to him that the 
French Administration attaches great importance 
to the utmost transparency in the management of 
existing societies of authors, performers and pro- 
ducers. 

I take the opportunity of this correspondence to 
convey to you my pleasure on having read, in the 
quite remarkable study on the collective manage- 
ment of copyright and neighboring rights published 
by WIPO,: that the fact of a tariff being higher in 
one State than in others should not be considered 
sufficient in itself to constitute a presumption of 
abuse." 

See Copyright. 1990. p. 218. 2 WIPO Publication. Geneva. 1990. No. 688 (E), p. 90. 
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Letter from Argentina 

Present Status of Copyright in Argentina 

Hilda RETONDO* 

I. Legislation 

Our old but still operative Law No. 11723 
(passed on September 26, 1933) is the reference for 
legal writings and court rulings in our country. We 
regularly wonder about the secret of its enduring 
youth, in spite of the time that has elapsed and the 
enormous progress that technology has made. I per- 
sonally think it is due to its intrinsic excellence: it 
was carefully thought out and developed by jurists, 
it was preceded by painstaking research into con- 
temporary comparative law, and everyone in any 
way connected with culture patriotically decided to 
devote time and effort to their membership of an 
extraparliamentary legislative support commis- 
sion. 

Consequently there was no need to introduce 
any reform or to enact a special law when the 
National Copyright Directorate decided, in 1981, 
to allow the registration of computer programs in 
addition to those specified in Article 1 of Law 
No. 11723. Thereafter case law confirmed this cor- 
rect administrative decision by finding software pi- 
rates guilty of the offense of unlawful reproduction. 
Room I of the National Chamber of Criminal and 
Correctional Appeals has said in its reasoning that 
...without prejudice to any broader discussion that may be ap- 
propriate at later stages in the proceedings, it does not seem dif- 
ficult to confirm the standard interpretation placed at the outset 
on the practices under investigation, in view of the fact that the 
normative concept of "intellectual work" written into Article 62 
of Law No. 11723 covers original works, which computer pro- 
grams and software clearly arc, that being a matter on which all 
legal writers agree.1 

Even though it had adequate criminal sanctions 
available for the defense of authors' rights which 
were of more than sufficient breadth to accommo- 
date the most varied anti-copyright practices, by 
virtue of which indeed a wealth of case law has 
accumulated (quoted by Dr. Carlos Alberto Vil- 
lalba in Copyright, 1985, pp. 257 et seq. ), Argentina 
had to legislate on phonograms in order to fulfill 
the undertaking that it assumed on acceding to the 
Convention for the Protection of Producers of Pho- 
nograms Against Unauthorized Duplication of 
Their Phonograms. Under Article 3 of the Conven- 
tion, national legislation may choose its own form 

of phonogram   protection.   Argentina   opted   for 
penal sanctions. 

The law in question is Law No. 23741, passed on 
October 18, 1989,2 which introduces new types of 
offense into Law No. 11723. For the first time in 
our positive criminal law (with the exception of 
one repealed provision ), the need for a profit-mak- 
ing purpose was introduced as a condition deter- 
mining infringement. The offenders concerned are 
the following: 

(a) any person who with gainful intent reproduces a phono- 
gram without the written authorization of the producer 
or his licensee; 

(b) any person who with the same intent abets unlawful 
reproduction by the rental of phonographic records or 
other physical media: 

(c) any person who reproduces unauthorized copies on be- 
half of third parties and for a price ; 

(d) any person who stocks or displays unlawful copies and 
cannot prove their origin by means of the invoice attest- 
ing commercial relations with a legitimate producer; 

(e) any person who imports illegal copies with a view to 
their distribution to the public. 

There is room for debate on whether it was 
actually necessary to enact this Law. In my opinion, 
while Law No. 11723 is excellently drafted, and not 
least its provisions on sanctions, there are unlawful 
practices nowadays that would have been difficult 
to anticipate in 1933, for instance that of abetting 
reproduction by hiring, or reproducing on behalf of 
third parties for a price. One rather unfelicitous 
judgment, the effects of which were fortunately 
overridden by a later one, held that there was no 
infringement in the case of the reproduction of 
discs inasmuch as the inferior quality of the end 
product would prevent any confusion in the mind 
of the user regarding its source. It failed to take any 
account of the prejudice suffered by the producer of 
the phonogram and the authors and composers of 
the works embodied in it.3 Even though, as I men- 
tioned, this ruling has been superseded, it is useful 
to have the specific sanction expressly written into 
a law, in view of the need for prior intervention on 
the part of the police authorities in almost all cases 
of violation of rights, in which prompt action is 
essential to the gathering of evidence of the infring- 
ing act. 

*  Director, National Copyright Directorate. 
1 Translation of a passage quoted in Derecho de la alia tecno- 

logia (DAT), edited by Dr. Antonio Mille, Year I, No. 3. 

2 See Copyright, June 1990, insert Laws and Treaties, text 
1-01. 

3 El Derecho, vol. 88, p. 547. 
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In addition to the sanctions mentioned, Law 
No. 23741 introduces a principle long awaited by 
societies of authors and producers whose represen- 
tative status is legally recognized: they are not 
required to put up security when they go to court to 
apply for precautionary measures (seizure of copies 
and copying equipment). 

With a view to preventing the same piracy from 
re-emerging from the ashes of a judicial action, the 
copying equipment that is auctioned as a result of 
the application of this Law may only be acquired by 
persons who prove that they are phonogram pro- 
ducers or licensees of such producers. 

An important element of proof in this connec- 
tion is the registration of producers at the National 
Copyright Directorate, with a view to the registra- 
tion of the actual phonograms, inasmuch as they 
receive the same treatment as publishers under Law 
No. 11723. 

As the unlawful use of the phonogram is a prac- 
tice that affects not only its producer but also, 
indeed more especially, the author and the com- 
poser of the musical works, the Law that we are 
commenting on here has elicited a strong response 
from the authors' society SADAIC, which some 
time ago joined forces with the producers of phono- 
grams in their fight against piracy. 

If to the above-mentioned we add the per- 
former, we have the full complement of those who 
stand to benefit from the new sanctions available. 

II. Draft Legislation 

Like most other countries, Argentina suffers 
from the harm done to the owners of rights by pri- 
vate copying. By this we mean home copying done 
without gainful intent: we all know that for every 
one cassette sold, many are reproduced. The harm 
done becomes all the greater as technology makes it 
possible to copy faster, better and more cheaply. 

Even though the circumstances of graphic mate- 
rial are comparable to those of music (with regard 
to private use), the only research that has made 
much progress has been on the enactment of a law 
for the owners of works of recorded music and 
video material. The preliminary draft provides for 
a levy on blank recording material and equipment 
at the point of sale, which in fact is not so much a 
tax as fair remuneration for the author, the com- 
poser and the producer. It deals with the propor- 
tions in which royalty income is to be distributed, 
and with the copyright and neighboring rights soci- 
eties that are to carry out the distribution among 
those affected by the private use, in the same way 
as other types of royalty are distributed. 

The user is faced with just one federative collect- 
ing body composed of the authors' and neighboring 

rights societies SADAIC, ARGENTORES, AADI 
and CAPIF, which respectively take the following 
percentages of what is collected for blank recording 
material and reproduction equipment: 45%, 10%, 
20%, 20%. The 5% balance goes to the Arts Promo- 
tion Fund, representing the public domain, which 
in our country is a domaine public payant. 

We are familiar with the concern of book pub- 
lishers over the harm done to them by private pho- 
tocopying, which under our Law No. 11723 is 
always an offense: it makes no provision for photo- 
copying licenses, and does not contemplate what is 
known as fair use either. As however the problem 
does exist, and is moreover very difficult to eradi- 
cate, consideration is being given to the collection 
of a non-profit supplement on the price of the pho- 
tocopy, for distribution to the author and publisher. 
To that end we have referred to the experience of 
other countries that have organized themselves in 
this way, especially Spain. 

Consideration is also being given in Parliament, 
on the initiative of the authors' and composers' 
society SADAIC, to the possibility of extending the 
present protection period of 50 years post mortem 
to 70 years. 

This longer period has been sought on account of 
the fact that major compositions in our country are 
falling into the public domain, which is having an 
adverse effect on the collection of royalties on be- 
half of those represented by SADAIC. 

The draft has received favorable reports from 
the commissions concerned, so that now it has only 
to be voted upon in Parliament. 

SADAIC has also submitted a draft that will 
allow it to microfilm archive documents, which is 
at the Parliamentary commission stage. 

We are all aware of the enormous problems 
caused by so-called cumulative archives, not only 
in terms of space but also in terms of data retrieval 
(works, publishing contracts or subcontracts); mi- 
crofilming would ease these problems somewhat. 

I shall not be referring in detail to other draft 
legislation which is before Parliament but has not 
yet reached the commission stage. For the present, 
the drafts already mentioned are likely to come to 
fruition shortly. For instance, to mention one 
amongst many, it has come to my knowledge that 
there are attempts to create new sanctions to pro- 
tect software which are specially tailored to its par- 
ticular forms, and which would be handled by the 
Offenses Commission, rather on the lines of what 
happened with phonograms. 

III. Case Law 

Now that case law has finally cleared up the mat- 
ter of the sanctions for the unlawful copying of 
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books and other graphic productions, namely in 
rulings prior to 1985 (see the article by Dr. Carlos 
Alberto Villalba mentioned earlier), the protago- 
nists in recent court business have been phonogram 
producers, authors and composers and cinema 
films, not to mention the eternal subject of the pro- 
tection of ideas. Let us look at each one in order: 

(a) Phonogram producers: In December 1986 a 
second-instance court in Buenos Aires declared 
constitutional Decrees Nos. 1670/74 and 1671/74, 
which created a collecting body and allowed phono- 
gram producers, together with the performers con- 
cerned, to collect remuneration for secondary uses 
of their phonograms. In the words of the ruling, 

Article 1 of Decree No. 1670/74 provides that the producers 
of phonograms have the right to collect remuneration from any 
person who occasionally or consistently secures a direct or indi- 
rect benefit from the public use of a copy of a phonogram...In 
this way the established regime is directed along the path of eco- 
nomic sense, where there will always be available the possibility 
of resorting, if necessary, to judicial control in the same way as in 
any other case of disagreement over a price payable when the 
price set by regulation is beyond the bounds of equity. 

Finally, the constitutionality of the Decrees de- 
rives from the fact that the phonogram is consid- 
ered a work among those listed in Article 1 of Law 
No. 11723. The ruling goes on4: 

As was made clear in a recent pronouncement by this same 
Room, at which time the questions at issue were substantially 
identical to those currently under consideration, it is considered 
a reasonable opinion that the action of the phonogram producer 
is worthy of the legal protection provided for in Article 1 of the 
Law on Copyright, owing to the fact that his activity can be 
assimilated to an original artistic creation. 

For phonogram producers, their being worthy of 
protection is not the most accurate description of 
their status in terms of national law: their protec- 
tion under copyright should not need to be argued, 
being expressly provided for in Law No. 11723. 

Nevertheless, there have been a series of legal 
cases in Argentina on the unconstitutionality of the 
Decrees governing the charge for the public use of 
recordings. 

One dispute that is worth mentioning, as it was 
confirmed in both first and second instances and 
was given a favorable opinion by the Public Prose- 
cutor in the Supreme Court of Justice, is the one 
between AADI-CAPIF and Vilama S.A. It reaf- 
firmed the theory according to which in our coun- 
try the phonogram is a work, and effectively re- 
moved all substance from the argument that rights 
not contemplated in the basic Law on Copyright 
were created by decree. 

Quite apart from the legal arguments, it is con- 
trary to every principle of justice and equity (apart 

4 Cf. Pedro R. Cinqualbre, "El fonograma y la actividad del 
productor fonografico," ED, 97-857. 

from being unjustified enrichment) that an estab- 
lishment whose main stock in trade is dance music 
should make use of recordings acquired at a price 
that is extremely low in relation to the income real- 
ized, and that the producer should not be rewarded 
for that public use. 

(b) Authors and composers: After many years 
of unimpeded collection by SADAIC of the royal- 
ties for the public use of works incorporated in 
discs and cassettes, there have been isolated inci- 
dents, in the wide territory of our country, which 
have consisted in objections to the collection of 
royalties for such use, claiming ignorance of perfor- 
mance rights. 

It was allegedly not known that, when an author 
granted a recording company permission to include 
his work in a phonogram, it was by virtue of his 
constitutional right of ownership in that work that 
he granted the permission, subject to the condition 
of private use of the resulting phonogram. 

As long ago as in 1940, the Higher Court of 
Entre Rios (a province of the Argentine Republic) 
ruled that 
...the person who purchases a disc docs not have the right to play 
it or cause it to be heard in public, as the right that the purchaser 
has acquired is a personal right to play the record in his home for 
his own benefit or that of his family or friends. 

Even though there is case law of long standing on 
the various exclusive rights of the author, the trans- 
fer of which to third parties requires express con- 
sent in each individual case and for each individual 
use, SADAIC found itself in 1986 faced with a rul- 
ing that was frankly questionable. This was the case 
of SADAIC against El Trébol S.A. (Court of San 
Juan, another Argentine province). We read: 

When the author allows his musical work to be recorded on a 
disc or on any other material that does not give rise to any risk of 
alteration or disfigurement of the artistic message created by 
him, he consents to the disc being subjected to commercial 
exchange (put on sale), while the person who purchases it 
acquires ownership of the object here called a disc. In that con- 
nection it is certainly not reasonable, and indeed not even consti- 
tutional, that the purchaser of the disc should be obliged to pay a 
royalty if he uses it in public. The notice printed on the disc, 
prohibiting reproduction, re-recording or broadcasting, is of no 
value constitutionally for the prevention of such public use of the 
disc as generates no risk of alteration of the author's artistic mes- 
sage. 

On appeal, the Supreme Court of Justice of San 
Juan radically changed the above finding, going 
back to the undisputed case law which established 
the scope of copyright in relation to the public per- 
formance of recorded works (September 1987). 

Thereafter, on June 23, 1987, Room II of the 
Chamber of Civil and Commercial Appeals of Mar 
del Plata upheld a first-instance ruling and rejected 
the claims made by the firm Matokos S.R.L. in sup- 
port of an application to have Laws Nos. 11723 and 
17648 and Decree-Law No. 5146/69 (SADAIC 
ruling) declared unconstitutional. 
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The above ruling has some interesting features 
which are worth mentioning. It said: 

The term "property." when used in Articles 14 and 17 of the 
Constitution or in other provisions of the same text, comprises 
all the assessable interests that a man may have outside himself, 
outside his own life and his own freedom. Any right that is of 
value and recognized as such by the law. whether originating in 
relations under private law or arising from administrative acts 
(private or public subjective rights), provided that its owner is 
entitled to proceed against whomsoever seeks to disturb his 
enjoyment thereof, including the State itself, is covered by the 
Constitutional concept of property.5 Thus Article 17 of the Con- 
stitution provides that "any author or inventor is the exclusive 
owner of his work, invention or discovery for such term as the 
law may allow." Clearly this reference, in conjunction with the 
concept of property mentioned, encompasses musical works and 
creations. 

In another paragraph the first-instance judge 
adds6 that 
...the Argentine Society of Authors and Composers ( SADAIC) is 
a body that collects royalties for all musical compositions that 
are performed in the country, whether or not the beneficiaries 
are members of it...by virtue of the provisions of Law No. 1648 
concerning the safeguarding of the national musical heritage and 
the validity and effectiveness of copyright. 

I have added emphasis to this last passage of the 
judgment, as it is there that I see the main essence, 
the focal point of the question at issue. Are those 
laws that the plaintiff is attacking regarding the 
material fact of collection of royalties on behalf of 
authors and composers reasonable? The reply has 
to be yes, as it has to be borne in mind that the 
medium used (laws) for the latter to protect and 
safeguard the national musical heritage and ensure 
the effective operation of copyright is the most 
appropriate (or at least has been up to now) and the 
one that is best suited to the nature of the rights to 
be protected.7 

(c) Cinematographic works—video: With the 
growth in the production of video material, an 
interesting case has arisen in our country which so 
far has been settled at the administrative level, but 
awaits a firm judicial ruling. 

The National Copyright Directorate registers 
video material produced in the country as being a 
national production, regardless of the source of the 
film for which the material serves as the medium. 
This means that even if a foreign film is involved, 
the video version produced in the country is a 
national production. 

In the specific case that we wish to comment on 
here, registration was sought for animated cartoon 
films that were first published more than 30 year% 
ago. 

Under our national legislation, and in view of 
the fact that we are party to the Berne Convention 
in the form of the 1948 Brussels Act, the films fall 
into the public domain on the expiration of a 
period of 30 years following publication. 

As the period was not at issue, the other argu- 
ments of the parties opposing the registration, 
namely the representatives of the Walt Disney Cor- 
poration, had to be considered. They were that the 
videos used drawings and characters created by 
Walter Elias Disney which had not yet fallen into 
the public domain, as 50 years had not yet elapsed 
following the death of their author. 

The National Copyright Directorate did not ac- 
cept the opposition on the basis of the following 
arguments : 

( 1 ) Any cinema film is a combination of preex- 
isting works (musical compositions, script, draw- 
ings, etc.) which result in a composite product, a 
work of art, an intellectual creation which is in turn 
an original result differing from the previous intel- 
lectual, technical and artistic creations8; 

(2) The fact of the videos objected to being "an- 
imated cartoons" does not mean that the regime for 
cinema films does not apply to them. This is the 
position of both national and foreign legal writ- 
ers9; 

( 3 ) There is nothing, on the other hand, to pre- 
vent the drawings and characters, and also the 
music, if used independently of the film, from be- 
ing regarded as in the private domain and exploited 
accordingly. 

As I said, the debate is still going on in the 
courts. 

In another context, a court has expressly pro- 
nounced on a criminal matter, condemning a viola- 
tion of the moral rights of the owner of a film 
shown on television after cuts had been made from 
certain violent scenes. It was said that this fact was 
in principle covered by Article 12(c) of Law 
No. 11723, according to which the sanction laid 
down in Article 172 of the Criminal Code is in- 
flicted on 

...any person who publishes, sells or reproduces a work, omitting 
or changing the name of the author or the title of the work, or 
fraudulently altering its text. 

5C.SJ.N., vol. 145, p. 307. 
"C.N. Civ., Room B. May 17. 1977, ED 75577. 
' Juan F. Linares. Razonabilidad de las leyes, Astrea, 1970. 

pp. 107 et seq.. quoted by Maria V. Huerta, Director of the 
SADAIC Copyright Institute. 

8 James Bartolomé, "La proteeeiön de las obras audiovi- 
suales," IV Congreso Internacional sobre la Protecciôn de los 
Derechos lntelectuales del Autor, el Arlista y el Productor. pp. 109 
et seq. 

9 I. Satanowsky, Derecho intelectual, vol. I, 1954 edition, 
p. 145 ; Arpad Bogsch, The Law of Copyright Under the Universal 
Convention, 1958, p. 564, with special reference to the United 
States of America ; Claude Masouyé, Guide to the Berne Conven- 
tion, WIPO publication, Geneva, 1978, p. 15; HIPO Glossary of 
Copyright and Neighboring Rights, Geneva, 1980, item 33. 
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The law on broadcasting allows the heads of tele- 
vision channels not to show certain films, but does 
not allow them to infringe other specific laws such 
as that on cinematography, under which censorship 
is expressly prohibited. 

In the case in point the court found that the 
requirements of Article 236 Part 1 of the Criminal 
Procedure Code were met.10 

In the case under review, in October 1987, the 
first-instance criminal court ordered a stay of pro- 
ceedings, as it disagreed with the views of the 
defense as well as those of the prosecution, consid- 
ering that two of the censored scenes were erotic 
and one was violent, and that the law on broadcast- 
ing required that broadcast material be made to 
conform to certain standards. 

On appeal, the second-instance court sentenced 
the person responsible for the cuts (the director of 
the television channel at the time when the offend- 
ing act was committed) to preventive imprison- 
ment. This set an important precedent regarding 
the scope of moral rights in relation to a cinemato- 
graphic work: violation of those rights not only 
afforded entitlement to monetary compensation 
but was actually deemed an offense. 

(d) Ideas—administrative and judicial case 
law: In our country the unpublished work is depos- 
ited in a package sealed with sealing wax. It is 
opened only at the request of the author or by vir- 
tue of a judicial decision. As the National Copy- 
right Directorate has no control over the contents 
of the package, frequent attempts are made to pro- 
tect a mere idea with a title that gives it the appear- 
ance of a work. Having been thus provided with a 
file number by the State, the owners in question 
consider themselves actual owners of the idea, with 
exclusive rights of use, even though other persons 
may have exactly the same idea without any means 
of knowing that it is already the subject of a scaled 
deposit. 

In the face of this problem of ignorance of the 
scope of the protection afforded by copyright, the 
National Copyright Directorate took the adminis- 
trative decision to send notifications to clarify the 
matter for the benefit of the actual depositor, to 
spare him understandable disappointments over 
what he might have thought was his exclusive right 
to the use of the idea. When the title of the alleged 
work clearly shows that only an idea is involved (an 
advertising technique, trading method, etc.), the 
deposit is refused and the reasons for refusal are 
given. Let us look at some of the arguments put for- 
ward in Administrative Resolution No. 17/86: 

1(1 National Criminal and Correctional Chamber, Room IV. 
December 29. 1987. 

—The regime of Law No. 11723 protects literary and artistic 
works: 

—Even if the title of the published work in question identi- 
fies it prima facie as an artistic work, that fact is not sufficient for 
the work to be considered such, especially in view of the fact that 
the relevant application form included, as an additional means 
of identifying the work, the phrase *'a scaled package with a des- 
cription of the competition": 

—This implies that what is described as an "artistic work" is 
in fact a competition, and therefore an idea not eligible for pro- 
tection under Law No. 11723 ; 

—The application in question should be refused, not only on 
account of the foregoing, but also to spare the depositor false 
expectations regarding his exclusive right to use his idea. 

What happened here in the administrative 
sphere has come up repeatedly in the courts. There 
have been a great many rulings on ideas that have 
not materialized as works. I shall mention one rul- 
ing handed down by the Supreme Court of Justice 
(case 271: 378), in which the Court was exercising 
original jurisdiction, because an Argentine province 
was being sued by an author. The essence of the 
complaint was the adoption by the Provincial Lot- 
tery of a "prize system with combinations." On this 
occasion it was said that Article 1 of Law 
No. 11723 merely contained an enumeration of the 
works that qualified for legal protection, but failed 
to specify the concept of intellectual or scientific 
work eligible for such protection. It was therefore 
up to the Supreme Court to consider whether the 
system devised by the author could be described 
as original. It came to the conclusion that there 
was not the minimum originality required for 
the subject matter to be considered intellectual 
property. 

In that ruling the Supreme Court of Justice came 
close to the correct doctrine by rejecting the protec- 
tion of an idea or plan, but based its finding on lack 
of originality rather than on absolute ineligibility 
for copyright protection. We should not forget that 
some economic benefit can be derived from an idea 
through contractual relations, but that once it has 
been publicized it falls into the public domain. 

Case law is now evolving consistently in line 
with the correct doctrine. There is one ruling of 
March 12, 1986, in re Elias Juan Gibellini v. Asorte 
S.A. de Ahorro y Préstamo para Fines Determi- 
nados. After a minute examination of the evidence, 
which led to the conclusion that in a certain sense 
there was originality in the savings and loan system, 
owing to the many changes that were to be intro- 
duced in it, the eventual finding was that: 

The decisive factor in settling the question at issue is ac- 
tually—regardless of whether the copyright in an unpublished 
work or that in a published work is involved—the thing that is 
certain is that in cither case nobody is prevented from using the 
ideas that make up its content...Copyright relates only to the 
created work, so that all that can be claimed is the form of one's 
thoughts as materialized in a perceivable work...It follows that, 
even if one were to accept the hypothesis of the owner of the idea 
being the plaintiff, any action that might be brought would still 
have no hope of success. Ideas, we insist, arc free. 
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In the same case, the ruling criticizes the earlier 
case of Juan Pantano v. Buenos Aires Jockey Club11 

for having held that the fact of expressing an idea in 
writing removed its "idea" character, and that any 
intellectual activity was protected by copyright. 
This ruling benefited from detailed clarification in 
a study by Dr. Carlos Alberto Villalba, whose as- 
sessment was to have an influence on all subse- 
quent case law. 

IV. Propagation of Copyright Knowledge 

The teaching profession in our country has be- 
come the main vehicle for the propagation of copy- 
right knowledge. Authors' societies are indeed not 
confining their courses or lectures to their own spe- 
cific subjects, but are covering the whole spectrum 
of copyright concerns: literary works, three-dimen- 
sional art, photography, etc., depending on the 
places in which the instruction takes place. In some 
cases assistance is given to the requesting institu- 
tion ( university, art school, conservatory, college of 
attorneys, institute dealing with copyright-related 
subjects, etc.). In other cases activities are coordi- 
nated and cooperation is given on the spot. 
SADAIC, ARGENTORES and the National Copy- 
right Directorate have all been involved in such 
activities. 

One highly important reference is the Copyright 
Department of the Law Faculty of Buenos Aires 
University, the first course of which has just been 
completed by the department head, Dr. Delia 
Lipszyc, who gave students a general picture of 
copyright theory and practice which was extremely 
well received. 

She reassures those who have any involvement 
with copyright that future attorneys and judges will 
be familiar, having taken part in courses on them, 
with the fundamental issues inherent in our subject. 
The department could not be in better hands than 
those of Dr. Lipszyc, to whom we are indebted for 
books and articles on the subject, all of them of 
required reading. 

V. Our Future 

In official quarters there has been pressure for 
ratification of the 1961 Rome Convention and the 
1989 Treaty on the International Registration of 
Audiovisual Works. 

The benefits of the latter are dealt with at length 
in our article which appeared in the work entitled 
V Congreso Internacional sobre la Protecciôn de 
los Derechos Intelectuales del Autor, el Artista y el 
Product or.12 

The legal security afforded by registration, in the 
form of a fixed date determining the existence of 
the work and the presumption of authorship or 
copyright ownership in favor of the person named 
as such in the work, while already important at the 
national level, is all the more important if the data 
coverage is international. 

In 1988, the National Copyright Directorate had 
to rule on the following case in its Resolution 
No. 5/88 : registration had been sought for an exclu- 
sive license contract for the distribution and show- 
ing of certain video material within the territory of 
the country. This registration was opposed by 
another licensee of the same audiovisual work ti- 
tles. Both licenses, granted by contract, came not 
from the original film producer but rather from the 
person who had acquired the rights for our area, 
together with the right to grant licenses. 

In the face of disputes like the one outlined 
above, which was eventually settled after docu- 
mentary evidence had been produced at great ex- 
pense, there can be no doubt of the benefits of an 
International Registry to which direct reference can 
be made for such data as would settle this type of 
dispute. 

We therefore consider it essential that all should 
work together to bring about this country's acces- 
sion to the new Treaty as soon as possible, in view 
of the fact that the ever-growing audiovisual mar- 
ket requires clarification vis-à-vis the State, pro- 
ducers and the users themselves. 

(WIPO translation) 

La Ley, September 23, 1974. 12 Pages 126 et seq. 
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Activities of Other Organizations 

International Confederation of Societies of Authors and Composers (CISAC) 

37th Congress 

(Budapest, October 7 to 13, 1990) 

At the invitation of the Hungarian Bureau for 
the Protection of Authors' Rights (ARTISJUS), the 
International Confederation of Societies of Authors 
and Composers (CISAC) held its 37th Congress in 
Budapest from October 7 to 13, 1990. 

WIPO had been invited as an observer and was 
represented by Mr. Mihâly Ficsor, Director, Copy- 
right Law Division, who gave a speech during the 
opening session, and by Mr. Carlos Fernandez Bal- 
lesteros, Director, Developing Countries Division 
(Copyright). 

The agenda of the Congress included debates on 
reports on two subjects: "The Protection of Au- 
thors' Rights as a Condition of the Development of 
Culture" and "The Protection and Safeguard of 
Authors' Rights." 

The Congress also discussed regional reports. 
The various reports gave rise to lively discus- 

sions at the end of which the Congress adopted five 
resolutions. 

Two resolutions concerned general questions of 
copyright protection ("Moral Rights of Authors" 
and "Protection of Authors in Connection with Pri- 
vate Copying"); they are reproduced below. The 
other three resolutions concerned current legisla- 
tion and other developments in specific countries. 

RESOLUTIONS 

Moral Rights of Authors 

The International Confederation of Societies of Authors and 
Composers (CISAC), meeting in General Assembly in Budapest 
from October 7 to 13, 1990, on the occasion of its 37th Con- 
gress, 

Considering that the express legislative recognition of the 
moral rights of authors constitutes for them a fundamental guar- 
antee without which they would not be able to carry out their 
activities in a satisfactory manner and thus contribute to the 
development of culture and the opportunities for fulfillment 
which it brings to everyone. 

Recalling that the Berne Convention requires member States 
to recognize expressly the moral rights of authors. 

Deploring that the laws of many States, including some which 
are members of the Berne Union, either fail to provide for such 
rights at all or to do so adequately, 

Urges the governments of such States to take all steps neces- 
sary to secure, both in their national legislations and in all inter- 
national treaties or agreements affecting authors' rights, the 
respect due to literary and artistic creativity by the adoption of 
legislative provisions expressly recognizing the moral rights of 
authors. 

Protection of Authors 
in Connection with Private Copying 

The International Confederation of Societies of Authors and 
Composers (CISAC), meeting in General Assembly in Budapest 
from October 7 to 13, 1990, on the occasion of its 37th Con- 
gress, 

Recalling that sound and audiovisual reproduction of intel- 
lectual works for private use constitutes a new method of exploi- 
tation of such works which involves the author's reproduction 
right in his work, 

Considering 
—that, pursuant to the Berne Convention and the Universal 

Copyright Convention, member States cannot leave authors 
without adequate protection in connection with reproductions of 
their works embodied in phonograms and videograms for private 
use without violating their obligations under these Conven- 
tions, 

—that various States—such as, notably, the Federal 
Republic of Germany, Austria, Cameroon, Congo, Spain, 
Finland, France, Hungary, Iceland and Portugal—have already 
enacted legislation introducing a remuneration for audio and/or 
video private copying and that others have undertaken to do 
so, 

Noting that digital technology and its current or future appli- 
cations (for example, digital audiotape—DAT; single recording 
compact disc—CD-R; erasable compact disc—CD-E; interac- 
tive compact disc—CD-I ), by increasing the speed, quality and 
volume of private coying, can only accentuate the seriousness of 
this breach of authors' rights, 

Urges the competent authorities of the various States 
—to introduce without delay for the benefit of creators a 

remuneration in the form of a royalty on blank analogue and 
digital recording mediums, and possibly recording equipment, in 
compliance with the principle of national treatment provided for 
under the Berne Convention and the Universal Copyright Con- 
vention; 

—to supplement this remuneration, in the case of digital 
audiotape recording, with the obligation to introduce technical 
means of reducing the private copying capabilities offered by the 
recording equipment; 

—to subject the introduction of any other new digital repro- 
duction technique to the adoption of appropriate measures to 
protect authors. 
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WIPO Meetings 

( Not all WIPO meetings are listed. Dates are subject to possible change. ) 

1991 

April 15 to 18 (Geneva) 

June 3 to 28 (The Hague) 

WIPO Permanent Committee for Development Cooperation Related to Copyright and Neigh- 
boring Rights (Ninth Session) 

The Committee will review and evaluate the activities undertaken under the WIPO Perma- 
nent Program for Development Cooperation Related to Copyright and Neighboring Rights 
since the Committee's last session (April 1989) and make recommendations on the future 
orientation of the said Program. 
Invitations: States members of the Committee and, as observers. States members of the 
United Nations not members of the Committee and certain organizations. 

Diplomatic Conference for the Conclusion of a Treaty Supplementing the Paris Convention as 
Far as Patents Are Concerned 

This diplomatic conference will negotiate and adopt a treaty supplementing the Paris Conven- 
tion as far as patents are concerned (patent law treaty). 
Invitations: States members of the Paris Union and, as observers, States members of WIPO 
not members of the Paris Union and certain organizations. 

July 1 to 4 (Geneva) WIPO Permanent Committee for Development Cooperation Related to Industrial Property 
(Fourteenth Session) 

The Committee will review and evaluate the activities undertaken under the WIPO Perma- 
nent Program for Development Cooperation Related to Industrial Property since the Com- 
mittee's last session ( May/June 1989 ) and make recommendations on the future orientation 
of the said Program. 
Invitations: States members of the Committee and, as observers, States members of the 
United Nations not members of the Committee and certain organizations. 

September 23 to October 2 ( Geneva ) Governing Bodies of WIPO and the Unions Administered by WIPO (Twenty-Second Series of 
Meetings) 

All the Governing Bodies of WIPO and the Unions administered by WIPO meet in ordinary 
sessions every two years in odd-numbered years. In the sessions in 1991, the Governing 
Bodies will, inter alia, review and evaluate activities undertaken since July 1990, and consider 
and adopt the draft program and budget for the 1992-93 biennium. 
Invitations: States members of WIPO or the Unions and, as observers, other States members 
of the United Nations and certain organizations. 

UPOV Meetings 

(Not all UPOV meetings are listed. Dates are subject to possible change.) 

1991 

March 4 to 19 (Geneva) Diplomatic Conference for the Revision of the UPOV Convention 

Invitations: Member States of UPOV and, without the right to vote. States members of the 
United Nations not members of UPOV as well as, as observers, certain organizations. 
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March 18 (Geneva) 

October 21 and 22 (Geneva) 

October 23 ( Geneva ) 

October 24 and 25 ( Geneva ) 

Consultative Committee (Forty-Third Session) 

The Committee will consider in particular the policy of UPOV in its relations with developing 
countries. 
Invitations: Member States of UPOV. 

Administrative and Legal Committee 

Invitations: Member States of UPOV and, as observers, certain non-member States and 
intergovernmental organizations. 

Consultative Committee ( Forty-Fourth Session ) 

The Committee will prepare the twenty-fifth ordinary session of the Council. 
Invitations: Member States of UPOV. 

Council (Twenty-Fifth Ordinary Session) 

The Council will examine the reports on the activities of UPOV in 1990 and the first part of 
1991 and approve the program and budget for the 1992-93 biennium. 
Invitations: Member States of UPOV and, as observers, certain non-member States and inter- 
governmental organizations. 

Other Meetings in the Field of Copyright and/or Neighboring Rights 

Non-Governmental Organizations 

1991 

January 20 and 21 (Cannes) 

April 19 to 26 (Aegean Sea) 

May 12 to 16 
(Dunkeld. United Kingdom) 

International   Association   of  Entertainment   Lawyers   (IAEL):   International   Lawyers 
Meeting 

International Literary' and Artistic Association (ALAI):  Congress 

International Confederation of Societies of Authors and Composers (CISAC):  Legal and 
Legislation Committee 


	HJC_cr_en_1990_p-379
	HJC_cr_en_1990_p-380
	HJC_cr_en_1990_p-381
	HJC_cr_en_1990_p-382
	HJC_cr_en_1990_p-383
	HJC_cr_en_1990_p-384
	HJC_cr_en_1990_p-385
	HJC_cr_en_1990_p-386
	HJC_cr_en_1990_p-387
	HJC_cr_en_1990_p-388
	HJC_cr_en_1990_p-389
	HJC_cr_en_1990_p-390
	HJC_cr_en_1990_p-391
	HJC_cr_en_1990_p-392
	HJC_cr_en_1990_p-393
	HJC_cr_en_1990_p-394
	HJC_cr_en_1990_p-395

