
Published monthly 
Annual subscription: 
Sw.fr. 105.— 
Each monthly issue: 
Sw.fr. 12.— Copyright 
17th year - No. 
May 1981 

Monthly Review of the 
World Intellectual Property Organization (WIPO) 

Contents WORLD INTELLECTUAL PROPERTY ORGANIZATION 

— WIPO Permanent Program for Development Cooperation Related to Copyright 
and Neighboring Rights. Permanent Committee. Fourth Session (Geneva, March 
23  to 25,  1981) 167 

— Regional Seminar of WIPO and the Economic Community of the Great Lakes 
Countries (Gisenyi, March 2 to 4, 1981) 173 

CORRESPONDENCE 

— Letter from the Netherlands (D.W.F. Verkade) 176 

BOOK REVIEWS 

— Urheber- und Verlagsrecht (Eugen Ulmer) 186 

CALENDAR OF MEETINGS 187 

© WIPO 1981 
Any reproduction of official notes or reports, articles and translations of laws or agreements, 
published in mis review, is authorized only with the prior consent of WIPO. ISSN 0010-8626 





167 

••ü « 

WIPO Permanent Program for Development Cooperation Related to Copyright 
and Neighboring Rights 

Permanent Committee 

Fourth Session 
(Geneva, March 23 to 25,1981) 

Report 

prepared by the International Bureau and adopted by the Permanent Committee 

1. The WIPO Permanent Committee for Develop- 
ment Cooperation Related to Copyright and Neigh- 
boring Rights (hereinafter referred to as the "Perma- 
nent Committee") held its fourth session in Geneva 
from March 23 to 25,1981. 

2. The following States members of the Permanent 
Committee were represented at the session: Australia, 
Austria, Barbados, Benin, Brazil, Bulgaria, Came- 
roon, Chile, Congo, Czechoslovakia, Denmark, Fin- 
land, France, German Democratic Republic, Ger- 
many (Federal Republic of), Guinea, Hungary, India, 
Israel, Italy, Japan, Kenya, Malawi, Mexico, Moroc- 
co, Netherlands, Niger, Norway, Pakistan, Portugal, 
Senegal, Spain, Sudan, Sweden, Switzerland, United 
Kingdom, United States of America, Upper Volta, 
Yemen (39). 

3. The following States were represented by obser- 
vers: Angola, Argentina, Belgium, Honduras, Indo- 
nesia, Jamaica, Kuwait, Luxembourg, Madagascar, 
Malaysia, Mali, Philippines, Qatar, Republic of 
Korea, Thailand, Tunisia, Turkey, Zaire (18). 

4. The following organizations were represented by 
observers: 

(i) United Nations organizations: United Nations 
(UN), International Labour Organisation 
(ILO), United Nations Educational, Scientific 
and Cultural Organization (UNESCO) (3); 

(ii) other intergovernmental organizations: African 
Intellectual Property Organization (OAPI), 
Arab Educational, Cultural and Scientific Or- 

ganization (ALECSO), Arab States Broad- 
casting Union (ASBU) (3); 

(iii) international non-governmental organizations: 
European Broadcasting Union (EBU); Inter- 
national Bureau of Societies Administering 
the Rights of Mechanical Recording and 
Reproduction (BIEM); International Confede- 
ration of Professional and Intellectual Workers 
(CITI); International Confederation of Socie- 
ties of Authors and Composers (CISAC); 
International Copyright Society (INTERGU); 
International Federation of Actors (FIA); In- 
ternational Federation of Associations of Film 
Distributors (FIAD); International Federation 
of Film Producers Associations (FIAPF); In- 
ternational Federation of Musicians (FIM); In- 
ternational Federation of Producers of Phono- 
grams and Videograms (IFPI); International 
Group of Scientific, Technical and Medical 
Publishers (STM); International Literary and 
Artistic Association (ALAI); International 
Publishers Association (IPA) (13). 

5.   The list of participants is annexed to this report. 

Opening of the Session 

6. The Director General of WIPO, Dr. Arpad 
Bogsch, opened the session and welcomed the partici- 
pants. He drew attention to the objectives of WIPO's 
Permanent Program for Development Cooperation 
Related to Copyright and Neighboring Rights, which 
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were to promote, by all means within the competence 
of the World Intellectual Property Organization, the 
encouragement in developing countries of intellectual 
creation in the literary, scientific and artistic domain; 
the dissemination in developing countries, under fair 
and reasonable conditions, of intellectual creations in 
the literary, scientific and artistic domain protected 
by the rights of authors (copyright) and by the rights 
of performing artists, producers of phonograms and 
broadcasting organizations ("neighboring rights"); 
and the development of legislation and institutions in 
the fields of copyright and neighboring rights in 
developing countries. 

Adoption of the Agenda 

7. The provisional agenda contained in document 
CP/DA/IV/1 Rev. was adopted by the Permanent 
Committee. 

Election of Officers 

8. The Permanent Committee unanimously elected 
the following officers: Dr. D. N. Misra (India), 
Chairman; Mr. David L. Ladd (United States of 
America) and Dr. Miroslav Jelinek (Czechoslovakia), 
Vice-Chairmen. Mr. Shahid Alikhan, Director, De- 
veloping Countries Division (Copyright), acted as 
Secretary. 

Present Membership of the Permanent Committee 

9.   The Permanent Committee noted the information 
contained in document CP/DA/IV/2. 

Status of Accessions to or Ratifications of Treaties on 
Copyright and Neighboring Rights 

10. Discussions were based on document CP/DA/ 
IV/3. 

11. A number of delegations indicated the status of 
their adherence to the conventions on copyright and 
neighboring rights referred to in the document. 

12. The delegation of Guinea announced its adhe- 
rence to the Phonograms Convention. 

13. The Delegation of Hungary, while considering 
separate regulation for avoidance of double taxation 
of copyright royalties as necessary and justified, 
stated that its country's adherence to the Madrid 
Multilateral Convention had been recommended to, 
and was under active consideration of the Ministry of 
Culture and Education. 

14. The delegation of India stated that adherence to 
the Madrid Multilateral Convention was under active 
consideration; provision in the amending legislation 
for protection of the rights of performing artists was 
also being considered. 

15. The delegation of Israel stated that, while adhe- 
rence to the Rome Convention was accepted in prin- 
ciple, certain legislative changes necessary for the 
purpose were under way. 

16. The delegation of Portugal said its country 
would soon adhere to the Madrid Multilateral Con- 
vention. 

17. The delegation of Spain stated that its Govern- 
ment was considering adhering to the Rome Conven- 
tion. 

18. Certain delegations stressed the importance of 
the Berne Convention for the Protection of Literary 
and Artistic Works which, in their view, was an im- 
portant treaty providing, as it did, for 'real' protec- 
tion in the field of copyright. For the future of copy- 
right protection both at the domestic and interna- 
tional levels, it was felt that the Berne Convention 
had a particularly important role to play. 

19. In the course of the discussion on the Madrid 
Multilateral Convention for the Avoidance of Double 
Taxation of Copyright Royalties, and of its impor- 
tance from the point of view of authors as well as that 
of the developing countries, several delegations sug- 
gested that the guiding principles and objectives of 
the said Convention should be made available in 
clear and concise form to all States in order to facili- 
tate a better understanding of its significance and to 
promote adherence to the Convention. It was suggest- 
ed that WIPO might consider bringing out a Guide to 
the Madrid Multilateral Convention on the same pat- 
tern as the Guide to the Berne Convention and the 
Guide to the Rome and Phonograms Conventions. 

20. The Secretariat mentioned that it had taken note 
of the declarations and the suggestion made for fur- 
ther action. 

21. The Permanent Committee noted the informa- 
tion contained in document CP/DA/IV/3 and the 
statement of the Secretariat, and drew attention of 
the governments of States not yet party to the Con- 
ventions mentioned in the document, to consider the 
possibility of adherence to the said Conventions; it 
also drew their attention to the desirability, in order 
to take advantage of unifying as far as possible the 
protection of literary and artistic works in the frame- 
work of the Berne Union, to join as soon as possible 
those countries that had adhered to the 1971 Paris 
Act of the said Convention. 



WORLD INTELLECTUAL PROPERTY ORGANIZATION 169 

Regional Meetings and Seminars 

22. Discussions were based on document CP/DA/ 
IV/4. 

23. Several delegations expressed appreciation of 
WIPO's effort in the organization of regional and na- 
tional seminars in Latin America and in Africa and 
wished this activity to be continued as such seminars 
were found particularly useful in the promotion of 
knowledge in the fields of copyright and of neigh- 
boring rights. Certain delegations underlined the im- 
portance of such seminars at the regional levels for 
groups of countries having the same language 
medium. 

24. Concerning the Seminar on Intellectual Property 
for newly independent African countries held at 
Guinea-Bissau, the Committee noted with satisfaction 
the valuable contribution and useful role of the Bra- 
zilian and Portuguese experts who also participated 
in that meeting. 

25. A number of delegations expressed satisfaction 
at the proposal to hold, jointly with Unesco, seminars 
on copyright for Caribbean countries at Kingston, 
Jamaica, in June 1981, and for Asian and Pacific 
countries in New Delhi, India, immediately prior to 
the meetings of the Copyright Committees to be held 
there towards the end of November 1981. In respect 
of the Asian-Pacific Seminar it was hoped that it 
would be attended by countries of the region and in 
particular some of the newly independent countries in 
the Pacific that had not attended earlier regional 
meetings and seminars. 

26. Some delegations, notably those of Guinea and 
Mali, referred to proposals made or under way for 
holding of national or subregional seminars, at 
Conakry as also for the Saharan States. Upon the 
request of the Government of Guinea, it was men- 
tioned that WIPO is contemplating the possibility of 
holding a national seminar in Conakry in order to 
assist the setting up of appropriate copyright infra- 
structure. 

27. Upon a query from the delegation of Qatar in 
the context of the establishment of a National Folk- 
lore Service in its country, the Secretariat stated that, 
consequent on the recent preparation by a working 
group of model provisions for the protection of 
expressions of folklore, and since folklore was often a 
matter of interest to several neighboring countries in 
a region, it was proposed to organize regional meet- 
ings to help adapt these in the light of regional re- 
quirements. In this context, a regional meeting for the 
Gulf States could be held in Qatar or such other State 
in that region as may specifically wish to hold such 
a meeting. The Secretariat also stated that it had 

made a note of the suggestions concerning future 
regional and national meetings and seminars. 

28. The Permanent Committee noted with satisfac- 
tion the information contained in document CP/DA/ 
IV/4 as well as the information given and statements 
made at the meeting. 

29. The Permanent Committee also noted the desir- 
ability of coordinating activities in this field with 
regional organizations such as, in Africa, the Afri- 
can Intellectual Property Organization (OAPI) and 
in respect of Arab countries with the Arab Edu- 
cational, Cultural and Scientific Organization 
(ALECSO). 

Training 

30. Discussions were based on document CP/DA/ 
IV/5. 

31. Several delegations expressed considerable 
appreciation of WIPO's activities in training of devel- 
oping country personnel in the fields of copyright and 
of neighboring rights and desired that this program 
be strengthened and continued. 

32. The Permanent Committee expressed its thanks 
to the countries and organizations that had, during 
1979 and 1980, received WIPO trainees in the fields 
of copyright and neighboring rights. 

33. Delegations of several developed and developing 
countries offered to continue their cooperation in the 
field of training and to receive trainees in copyright 
and neighboring rights, and certain other delegations 
hoped to be able to marshal resources to enable them 
also to contribute to WIPO's training program. The 
Permanent Committee expressed its great apprecia- 
tion of these offers. 

34. The Permanent Committee noted in particular 
that general introductory training courses were pro- 
posed to be organized by WIPO in collaboration with 
the Government of the United Kingdom, the British 
Copyright Council and the International Federation 
of Producers of Phonograms and Videograms (IFPI) 
in London in 1981; in collaboration with the Govern- 
ment of Hungary and the Hungarian Bureau for the 
Protection of Authors' Rights (Artisjus) in Budapest 
in 1982; and in collaboration with the Government of 
the Federal Republic of Germany and the German 
Foundation for International Development (DSE) in 
1983; also that specialized courses will be held in col- 
laboration with the Swiss Society for Authors' Rights 
in Musical Works (SUISA) in 1981 and perhaps 
1982, and in collaboration with the Government of 
Sweden and the Swedish International Development 
Authority (SIDA) in Stockholm early in 1982. 
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35. Suggestions were made by certain delegations on 
measures for further improving the training program, 
especially its monitoring and evaluation; sending of 
evaluation reports of trainees to authorities concern- 
ed with having organized the training jointly with 
WIPO, utilization of offers for individual training, 
sending of invitations for candidatures for fellowships 
also to the concerned authorities in developing coun- 
tries. It was suggested that, since the concept of 
developed and developing countries cannot always 
apply in the realm of culture, training programs 
might embody an even greater degree of exchange of 
views among various countries in respect of copyright 
protection than heretofore. It was also suggested that 
WIPO should explore the possibilities of collabo- 
rating with national development cooperation agen- 
cies in order to promote knowledge of copyright and 
neighboring rights within the framework of larger 
development projects, e. g. in the fields of mass 
media. 

36. The Secretariat stated that all the suggestions 
made during the discussions would be duly taken into 
account in planning future training programs. 

37. The Permanent Committee noted with satisfac- 
tion and approved the activities of the International 
Bureau as indicated in document CP/DA/IV/5 and 
also took note of the above statement of the Secre- 
tariat. 

Advice and Assistance in Legislation, Institutions and 
Related Matters 

38. Discussions were based on document CP/DA/ 
TV/6. 

39. In connection with advice and assistance to 
States through WIPO missions and through com- 
ments offered upon request in respect of draft legis- 
lation on copyright and/or neighboring rights, 
several delegations expressed considerable apprecia- 
tion of and satisfaction with the help given through 
WIPO missions and advice in this matter. 

40. The observer from ALECSO, reaffirming the 
wish of his organization to cooperate actively with 
WIPO in the field of copyright, stated that ALECSO 
was considering formulation of a copyright conven- 
tion for Arab States, the draft text of which it would 
send to WIPO for comments. 

41. Concerning model statutes for authors' organi- 
zations it was suggested that (i) WIPO may jointly 
with Unesco as also with the African Intellectual 
Property Organization (OAPI), as appropriate, 
organize a regional meeting of representatives of 
ministries in charge of copyright administration and 
officials designated to head authors' organizations to 

be established in African countries concerned, on 
questions related to the adaptation of the model sta- 
tutes for institutions administering authors' rights in 
developing countries, as adopted at a meeting in June 
1980, to the needs of these countries; (ii) assistance 
should be given also to existing authors' societies in 
overcoming the difficulties faced by them; (iii) the 
legal basis of the establishment of public institutions 
to administer the rights of national authors might 
also be further clarified in the framework of the said 
model statutes. 

42. The observer from the United Nations Educa- 
tional, Scientific and Cultural Organization 
(UNESCO) supported the proposal for organizing a 
regional meeting in Africa on the establishment of 
authors' organizations; he further referred to the 
alternative possibilities provided for in the said model 
statutes in connection with different solutions best 
suited to the actual needs and requirements in a given 
country. 

43. Several delegations expressed considerable 
appreciation of the recent publications of WIPO in 
the fields of copyright and neighboring rights which 
they found extremely useful. 

44. The Committee noted with appreciation that the 
Guide to the Berne Convention will also be published 
in Russian, German and Hindi, the latter constitut- 
ing, according to the delegation of India, the first 
time a convention of an organization of the United 
Nations system will be published in an Indian lan- 
guage. It was also noted that the Guide to the Rome 
and Phonograms Conventions will be published in 
English and French in April/May 1981, and that the 
Glossary on Terms of the Law of Copyright and 
Neighboring Rights would soon be translated into 
Portuguese and might also be translated into Chinese. 

45. The Secretariat stated that it had made a note of 
the statements and suggestions made by various dele- 
gations in respect of the document under discussion. 

46. The Permanent Committee noted with satisfac- 
tion the contents of document CP/DA/IV/6 and 
the above-mentioned declaration of the Secretariat. 

Support of National Authors and Performers 

47. Discussions were based on document CP/DA/ 
IV/7. 

48. In this connection the observers from the Inter- 
national Labour Office (ILO) and of Unesco referred 
to their joint studies concerning the Status of the 
Artist, which covered a number of difficulties faced 
by performing artists including questions relating to 
the impact of technological change, special insurance 
schemes, etc., and which culminated in the adoption, 
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by the 21st General Conference of Unesco in Bel- 
grade in October 1980, of a Recommendation of 
Member States. 

49. The Secretariat stated that, while it was keenly 
aware of the difficulties of performing artists, the acti- 
vities of WIPO in this field were intended to streng- 
then the protection of neighboring rights and to help 
performers through such protection. 

50. During the discussions a question was raised by 
one of the delegations as to the further follow-up 
action proposed on the recommendations of the 
Working Group on the Support of National Authors 
and Performers that met in September 1979. The 
Secretariat clarified that, in addition to having con- 
vened in June 1980 a Committee of Experts (jointly 
with Unesco) to consider and draft model statutes for 
institutions administering authors' rights, the Interna- 
tional Bureau of WIPO will cooperate upon request 
with individual governments or groups of govern- 
ments of developing countries and, at the request of 
governments concerned, with associations of authors 
or publishers in developing countries, on the practical 
measures which are available to them or may be 
organized in order to secure for them the maximum 
benefit from copyright protection in their countries 
and in foreign countries and consequently the maxi- 
mum encouragement for further creation of their lite- 
rary and artistic works. Such cooperation will, inter 
alia, take the form of individual or group training in 
the interested developing country or in foreign coun- 
tries, study missions and consultations as also coop- 
erative programs with the International Confederation 
of Societies of Authors and Composers (CISAC) and 
other entities having vast practical experience in these 
matters. 

51. In response to a question by another delegation 
concerning study of infrastructure for protection of 
performing artists, the Secretariat agreed that upon 
request it could provide for necessary specialized 
training for concerned officials of the country con- 
cerned in this matter. 

52. The Permanent Committee noted with consider- 
able appreciation the information contained in docu- 
ment CP/DA/IV/7 as also the above-mentioned state- 
ments of the Secretariat. 

Survey of the Application of Laws on Copyright and 
Neighboring Rights and the Practical Administration of 
Rights Granted by Them 

53. Discussions were based on document CP/DA/ 
IV/8. 

54. Certain delegations asked for a copy of the 
'request for information' earlier sent to their govern- 
ments in order to assist in expediting a reply in con- 

nection with the study being undertaken by the Inter- 
national Bureau of WIPO in this connection. The 
Secretariat stated that it would gladly comply with 
this request of the concerned delegations. 

55. The Permanent Committee noted the contents 
of document CP/DA/IV/8 and the statement of the 
Secretariat. 

Protection of Expressions of Folklore 

56. Discussions were based on document CP/DA/ 
IV/9. 

57. The Secretariat informed the delegates that cop- 
ies of the report of the second meeting of the Working 
Group on the Intellectual Property Aspects of Folk- 
lore Protection (held at Paris from February 9 to 13, 
1981), jointly prepared by the International Bureau 
and the Secretariat of Unesco, and adopted by the 
Working Group at Paris, were not yet available but 
would be mailed in the near future to the delegates. 
The participants were offered a short information on 
the most important features of the Model Provisions 
for National Laws on the Protection of Expressions 
of Folklore, adopted by the afore-mentioned Working 
Group. 

58. During the discussions delegates stressed the im- 
portance of (i) dealing also with aspects of the assign- 
ment of fees collected for the use of expressions of 
folklore, with special regard to possible claims to 
ownership in the expressions of folklore utilized; (ii) 
continuing the efforts for providing international pro- 
tection of expressions of folklore. 

59. The delegation of Australia emphasized the use- 
fulness of the Model Provisions also as regards the 
efforts made in its country in order to provide legal 
protection of the Australian aboriginal folklore. It 
also acknowledged the valuable assistance received by 
the Australian authorities in the study of the pre- 
cedents to be found in the laws of a number of devel- 
oping countries which protect their own folklore. 

60. The delegation of Spain informed the Permanent 
Committee about the preparation of the new law on 
intellectual property in the framework of which a 
special provision is being proposed on the protection 
of folklore. 

61. The observer from Unesco informed the dele- 
gates of the meeting of a Committee of Experts on 
the Legal Protection of Folklore convened by Unesco 
at Tunis in 1977; and of the interdisciplinary study 
pursued by Unesco as regards protection of folklore, 
also concerning conservation and preservation of 
same; as regards intellectual property aspects, this 
work is being done in cooperation with WIPO. 
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62. The observer from OAPI drew the attention to 
Annex VII to the OAPI Convention, as revised at 
Bangui in 1977, which contains detailed provisions 
on the safeguard and promotion of the cultural heri- 
tage. In this context, referring to the legal-technical 
assistance given to OAPI in the drafting of the said 
Annex, as well as assistance to several States members 
of OAPI in the preparation of their national laws, 
he questioned the compatibility of such laws with the 
texts adopted at Bangui and expressed the wish that 
in any case a close coordination should be established 
in this field between WIPO and OAPI. 

63. In conclusion, the Secretariat informed the dele- 
gates that (i) the model provisions and the commen- 
tary to be prepared thereon by the International 
Bureau of WIPO and the Secretariat of Unesco will 
be submitted to the Copyright Committees during 
their meetings in New Delhi from November 30 to 
December 7, 1981; (ii) they will later on also be 
considered by a Committee of governmental experts 
to be convened by Unesco and WIPO in 1982; (iii) 
according to the wish expressed by the above- 
mentioned Working Group, the said model provisions 
will be studied at the regional level in several meet- 
ings, the first of which is going to be held at Bogota 
in June 1981, for the Latin American region. 

64. The Permanent Committee noted with satisfac- 
tion the information received. 

69. On a proposal by the delegation of Chile sup- 
ported by the delegations of Australia, Czechoslova- 
kia, Finland, France, Germany (Federal Republic of), 
Hungary, Netherlands, Portugal and the United States 
of America, a study of the problems of home taping 
and private copying of recordings and private record- 
ings of broadcasts was strongly recommended as 
also the convocation by WIPO of a worldwide 
meeting for the purpose. The delegation of the United 
States of America expressed the wish that the prob- 
lems posed by reprography of copyrighted works 
might also be taken up for study in the future pro- 
gram of WIPO. 

70. The Secretariat stated that it shall take note of 
this recommendation in framing its program for the 
next biennium for approval by the Governing Bodies 
of WIPO. 

71. The Permanent Committee noted the contents 
of document CP/DA/IV/11, supported the proposal 
indicated above and noted with satisfaction the state- 
ment of the Secretariat in that connection. 

Adoption of the Report 

72.   The Permanent Committee unanimously adopted 
this report. 

Cooperation Among Developing Countries 

65. Discussions were based on document CP/DA/ 
IV/10. 

66. The observers from ILO and Unesco declared 
that their organizations would each cooperate, within 
its competence, with WIPO in promoting and sup- 
porting cooperation among developing countries and 
in providing expert advice to groups of authors, per- 
formers, composers and artists in developing coun- 
tries who may wish to form among them associations 
or societies on the regional or subregional level, de- 
signed to promote their interests in particular in the 
administration of copyright and neighboring rights. 

67. The Permanent Committee noted with satisfac- 
tion the activities and projects concerning coopera- 
tion among developing countries within the frame- 
work of the Permanent Program as indicated in docu- 
ment CP/DA/IV/10. 

Proposals   for  New  Activities  Within  the   Framework 
of the Permanent Program 

68.   Discussions were based on document CP/DA/ 
IV/11. 

Closing of the Session 

73.   After the usual thanks, the Chairman declared 
the session closed. 
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Arab Educational, Cultural and Scientific Organization 
(ALECSO): A. Derradji. Arab States Broadcasting Union 
(ASBU): A. Chakroun. 

IV. International Non-Governmental Organizations 

European Broadcasting Union (EBU): M. Cazé; W. 
Rumphorst. International Bureau of Societies Administering 
the Rights of Mechanical Recording and Reproduction 
(BIEM): J. Elissabide. International Confederation of Pro- 
fessional and Intellectual Workers (CITI): C. Bernheim. In- 
ternational Confederation of Societies of Authors and Com- 
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(Director, External Relations Division); G. Boytha (Head, 
Copyright Law Division). 

Regional Seminar of WIPO and the Economic Community 
of the Great Lakes Countries 

(Gisenyi, March 2 to 4, 1981) 

Report 

Introduction 

A Seminar on the Harmonization of Policies and 
Coordination of Legislation on Copyright and Neigh- 
boring Rights was held at Gisenyi, headquarters of 
the Economic Community of the Great Lakes Coun- 
tries (CEPGL), in Rwanda, from March 2 to 4, 1981. 

It was organized jointly by the World Intellectual 
Property Organization (WIPO) and the Permanent 
Executive Secretariat of the CEPGL. 

Copyright experts from the three member coun- 
tries of the CEPGL, namely, Burundi, Rwanda and 
Zaire, took part in the Seminar; the list of partici- 
pants is annexed to this report. 

The program of the Seminar (document OMPI/ 
CEPGL/DA/1 Rev.) included consideration of the 

existing legislation and draft laws of member coun- 
tries of the CEPGL and discussions on the reports of 
the participating delegations, which appear in the fol- 
lowing documents: 

1. Report by the International Bureau of WIPO 

Reasons for and objective of regional harmoni- 
zation of copyright and neighboring rights legis- 
lation (introductory report). 

2. Report by the Permanent Executive Secretariat of 
the CEPGL 

State of national copyright and neighboring 
rights legislation in member countries of the 
CEPGL. 
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3. Report by the Delegation of Rwanda 
Coordination of the preparation of draft legisla- 
tion on the protection of copyright and neigh- 
boring rights. 

4. Report by the Delegation of Burundi 
Experience of Burundi in the implementation of 
the 1978 Copyright Law. 

5. Report by the Delegation of Zaire 
Experience of Zaire relating to legislation and 
the authors' society SONECA. 

I. General Discussion 

The experts considered the problems of relations 
between national legislations and the international 
copyright and neighboring rights conventions. 

They noted that the protection afforded by the 
international conventions could only be brought into 
balance in the member countries of the CEPGL 
through harmonization of national laws. With that in 
mind, they also took into account the efforts made to 
the same end in other regions of the world. 

II. Harmonization of Draft Legislation on Copyright 
and Neighboring Rights 

After an in-depth analysis of the similarities of 
substance and the differences between draft laws, the 
experts achieved harmonization on the following 
points: 

(1) the range of protected works, with special 
reference to the protection of works of folklore 
and works derived from folklore; 

(2) the content of copyright; in particular, the 
content of moral rights and the subject of the 
droit de suite; 

(3) the range of limitations on copyright; 
(4) the general rules on authors' contracts, espe- 

cially cases for termination of contracts; 
(5) the incorporation of the provisions on neigh- 

boring rights as an integral part of copyright 
law; 

(6) the recognition of the three categories of bene- 
ficiaries of neighboring rights, namely, per- 
formers, producers of phonograms and broad- 
casting organizations; 

(7) the recognition of the right of performers and 
producers of phonograms to demand remune- 
ration from broadcasting organizations for the 
broadcasting of their phonograms. 

III. Harmonization of the Statutes of Institutions 
Administering Copyright and Neighboring Rights 

After a general discussion on the various aspects 
of the operation of an institution administering copy- 
right and neighboring rights in a developing country, 

the experts harmonized draft statutes on the follow- 
ing points: 

(1) the tasks of the institution; 
(2) activities related to information on works and 

the promotion of their distribution; 
(3) authorization to use expressions  of folklore 

and works derived from folklore. 

IV. Details of Results 

Details of the results of the discussions on items I, 
II and III above will be recorded in each delegation's 
report. 

V. Recommendations 

In view of the results achieved, the participants 
agreed to recommend the following to their govern- 
ments: 

(1) promulgation as soon as possible of the draft 
laws as harmonized in the course of the 
Seminar; 

(2) accession to the following conventions, in 
order to make national laws effective in inter- 
national relations: 
— Convention Establishing the World Intel- 

lectual Property Organization (WIPO); 
— Berne Convention for the Protection of 

Literary and Artistic Works; 
— International Convention for the Protection 

of Performers, Producers of Phonograms 
and Broadcasting Organizations (Rome 
Convention); 

— Convention for the Protection of Pro- 
ducers of Phonograms Against Unau- 
thorized Duplication of Their Phonograms 
(Phonograms Convention). 

(3) establishment, within the Permanent Execu- 
cutive Secretariat of the CEPGL, of a depart- 
ment responsible for copyright and neighboring 
rights matters. 

VI. Thanks 

The participants greatly appreciated the role 
played by WIPO in the Seminar and expressed the 
desire that the assistance afforded by that Organiza- 
tion to the member countries of the CEPGL might 
continue. 

They also expressed their gratitude to the host 
country and to the CEPGL for having taken the wel- 
come initiative of organizing the Seminar in Gisenyi, 
requesting the latter at the same time to strengthen 
the existing cooperation with WIPO. 

VII. Adoption of the Report 

The experts unanimously adopted this report. 
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Correspondence 

Letter from the Netherlands 

D.W.F. VERKADE* 

The last "Letter from the Netherlands," written 
by Dr. S. Gerbrandy, was published in this review in 
1973.x Since then there have been some develop- 
ments in legislation and some important case law, 
which will be discussed in this "Letter". 

Legislation 

Reprography 

The important law revision of 1973, enacted in 
1972,2 was reported by Dr. S. Gerbrandy in his "Let- 
ter." The 1972 Copyright Act included provisions on 
reprography in Articles 16b and 17: within certain 
limits private persons, central and local government 
bodies, schools, universities, libraries and other pub- 
lic interest organizations, and also business enter- 
prises, are allowed to copy without prior consent, but 
— except in cases of small-scale, strictly personal use 
— they have to pay an equitable remuneration to the 
copyright owner. 

Since the legislator and the Government created 
neither an official clearing house nor a legal basis for 
a self-sufficient private clearing house organization, 
these legal provisions are still somewhat of a dead 
letter. Although a private clearing house organiza- 
tion, the Stichting Reprorecht, Amsterdam, has in 
fact been created through the efforts of publishers' 
and some authors' unions, it has so far been found on 
the whole unable to deal with its debtors, who have 
to pay, and yet do not have to register the copies they 
make, or report them, or indeed submit to internal 
supervision by Stichting Reprorecht. 

A Royal Decree issued on June 20, 1974,3 

defining the rights and obligations of the public sec- 
tor with regard to reprography (including equitable 
payment fixed at Fl. 0.10 (about US$ 0.05) a copy, 
with a lower amount of Fl. 0.02V2 for primary and 
secondary school copying), has not improved the 
situation. Up to now the only organization known to 
pay is the central Government, which settled its debts 
with the Stichting for the copying of "Dutch" works 
between 1977 and 1980 in a lump-sum payment of 
Fl. 1,300,000 (about US$ 650,000), which may yet 
be raised.4 The Stichting Reprorecht has not yet been 
able to divide this money for distribution to individu- 
al publishers and authors. 

Laws that do not work are bad laws. Confronted 
with this problem, the Minister for Justice set up, in 
1978, a "Committee on the Collection, Administration 
and Distribution of Copyright Moneys," known in 
the Netherlands as "CIBRA" or, after its chairman, 
the Martens Committee. 

The Martens Committee issued an Interim Note 
in the autumn of 1979. 5 In this Note, a tentative solu- 
tion to the problem was suggested. Some quotations: 

However, the conclusion that the Committee draws 
from the above is that it seems desirable to complete the 
existing rules on the right of reproduction by provision for, 
or for the creation of, a single "ipso jure organization" 6 

which, to the exclusion of any other, will be competent to 

* Doctor of Law, Professor at the University of 
Nijmegen, Attorney, member of the Amsterdam Bar. 

1 Copyright, 1973, pp. 189 et seq. 
2 Stb. (Staatsblad = Official Gazette) 1972, 579; Copy- 

right, 1973, pp. 181 et seq. See also: summary of the law, 
ibid., 1978, pp. 364-365. 

3 Stb. 1974, 351; Copyright, 1976, p. 28. The Decree 
(and the unsolved problems) were commented on by 
S. Gerbrandy in his general study in Copyright, 1975, pp. 47 
et seq. 

4 A summary of the agreement between Stichting 
Reprorecht and the Government was published in 
Nederlands Juristenblad, 1979, p. 43, and in Auteursrecht, 
1979, p. 5. 

5 Published in Auteursrecht, 1979, pp. 83-89 (see note 
9). A French translation is available from the Ministry of 
Justice, Information Department, Schedeldoekshaven 100, 
The Hague, Netherlands. 

6 "Ipso jure organization" means an organization that 
derives its competence to exercise creditors' rights directly 
from legal provisions, as opposed to a "commissioned orga- 
nization," which owes its competence to intermediacy 
and/or the receipt of a commission issued by member 
authors (and is dependent on that commission). 
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collect moneys payable in the Netherlands by virtue of 
those provisions for the multiplication of protected works. 
Entitled persons would then have to present themselves, 
either individually or collectively, to the organization within 
a period set by law, on pain of lapse of their right to a share 
in the moneys collected by the organization (...). 

The Committee points out in passing that, in its 
opinion, the obligation to create an "exclusive organiza- 
tion" is not at variance with the obligations deriving from 
the Berne Convention. 

It also points out that the creation of an "ipso jure 
organization" by no means resolves all the problems 
associated with the implementation of the present provisions 
governing the right of reproduction. 

In this connection it is thinking primarily of the prob- 
lems of monitoring and settling payments. Under the provi- 
sions concerned, copiers are not bound to record the num- 
ber of copies subject to remuneration; still less is a right of 
inspection conferred on owners of rights. The Committee 
therefore considers that the provisions can only be applied 
if it is possible, on the basis of random samples, to draw up 
a lump-sum tariff readily applicable to reproduction rights. 
This possibility is at present being studied. In any event, the 
cooperation of copiers will be essential if the statistical data 
necessary for the drawing up of this tariff are to be 
obtained. 

The foregoing is another argument in favor of comple- 
mentary provisions on the right of reproduction, which 
would provide for collection by a single "ipso jure organi- 
zation" having a legal monopoly: these provisions could 
then place copiers under the obligation to provide the 
organization with the data necessary for the drawing up of a 
lump-sum tariff, whereupon the provisions could declare the 
tariff binding, even though, like any lump charge, it may in 
certain cases seem inequitable. Finally, the provisions could 
give the organization concerned the supervisory and tracing 
functions essential to the exercise of its tasks. 

It if proves impossible to draw up this kind of tariff, 
the Committee will be obliged to ask the Minister to con- 
sider a revision of the present provisions on the right of 
reproduction (...). 

The Committee considers that, in this case, the best 
system is that of levying a tax on reproduction apparatus, 
which is well known abroad. The Committee is not yet pre- 
pared to pronounce on the necessity — should this lump- 
sum system be adopted — of amending the exemption for 
private use, provided for in the 1912 Law on Copyright and 
in the rules on the right of reproduction. Finally, distribu- 
tion is a matter that calls for more precise regulation. It 
also remains to be seen whether individual distribution is 
feasible in practice. The complementary legal provisions 
have therefore to afford guidance for the distribution of 
moneys collected (...). 

Finally, the Committee stresses that, convinced as it is 
that in principle it is for authors to create an intermediary 
and collecting organization, and that intervention on the 
part of the authorities is necessary only if the authors them- 
selves do not succeed, the replacement of prohibition by a 
right to remuneration places the authorities under the 
obligation to ensure that as strong an organization as possible 
is introduced. 

will become more and more important in the Nether- 
lands during the next decade; that cable television 
could be judged, to a greater or lesser extent, to be 
"copyright-relevant"; and that under those circums- 
tances clearing facilities will be necessary in the 
interests of both copyright owners and cable net- 
works and their users. The Interim Note of the Mar- 
tens Committee, leaving aside the question of what 
cable transmission the courts should consider copy- 
right-relevant, presupposes that the Government will 
subject the copyright-relevant transmission of at least 
the programs of Dutch broadcasting organizations 
and those of neighboring countries to a compulsory 
licensing system, a system already provided for in 
Article 17a of the Copyright Act but hitherto, for 
lack of opportunity, not in force (television cabling 
has not yet been held to constitute copyright infringe- 
ment: see below under "Court decisions"). The Note 
states that arguments similar to those expressed with 
regard to the problem of reprography also speak in 
favor of the creation of an "ipso jure organization" in 
this field, too considering that: 

In this field as in the others, the individual author is 
hardly in a position to assert his rights separately: it is no 
doubt easier, in principle, to monitor the broadcasting of 
television programs than the multiplication of published 
texts in the case of reprography, but this difference disap- 
pears in practice in proportion to the increase in the number 
of operators of cable television installations, and in the 
number of actual broadcasts. It is moreover in the interest 
of cable television operators, who are bound to pay "equi- 
table remuneration," to have just one person to negotiate 
the amount of this sum with. The argument is all the more 
telling since the cable television operator will want to pay 
only a single sum per program; if possible he will leave the 
collecting organization to distribute it to the different 
groups of authors. There too the operator who has entered 
into a contract with the organization has to be protected 
against the demands of unorganized authors. In addition, 
problems of identity have as far as possible to be avoided, 
owing in particular to the possible involvement of foreign 
owners of rights. 

Briefly, then, the Committee considers — for reasons 
identical with those set forth under 5.1 — that it is desirable 
to establish an "ipso jure organization" in the field of cable 
television, which would be the only body authorized to 
collect the "equitable remuneration" payable, ex lege, for 
the distribution in the Netherlands by cable of television 
programs protected under the law on copyright. In that 
case, this solution would be justified also by the fact that it 
is the practical, and to some extent inherent, consequence of 
the compulsory license dictated by the public interest. 

Intermediary activity in other fields 

Cable television 

The mandate of the Martens Committee is not 
restricted to the problems of reprography. It has to 
study also the mutual relations of copyright and cable 
broadcasting, on the assumption that cable television 

The bankruptcy of SEBA, the only Dutch literary 
agency linked with CISAC, raised the question 
whether the Government could and should stimulate 
the creation of one or indeed more non-profit inter- 
mediary agencies for literature, drama, three-dimen- 
sional art, photography and possibly other fields too. 
Hand in hand with this question, statutory provision 
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for the establishment of intermediary agencies for 
works of art and literature should also be considered. 
The Note of the Martens Committee tends to favor 
several well-structured bodies, controlled by the 
authors or authors' organizations concerned and 
using the same central executive office, or "central 
administration office." 

These items of the Note and those mentioned 
earlier have been commented on by many individuals 
and organizations who were invited to do so by the 
Martens Committee. The Committee is now recon- 
sidering and developing its ideas. The final report of 
the Committee is expected in the second half of 1981. 

Adaptation of the Copyright Act with a view 
to ratification of the Stockholm/Paris Acts: 

copyright in films 

Twenty-five years elapsed between the signature 
of the Brussels Act of the Berne Convention (1948) 
and its ratification by the Netherlands and the adap- 
tation of the Copyright Act to it. It is the aim of the 
Government to adapt the law to the Stockholm 
(1967) and Paris (1971) Acts of the Berne Conven- 
tion and to the Universal Copyright Convention as 
revised (1971) within a shorter time. More than ten 
years have already passed, but a bill is expected in 
1981. 

The most important part of this law revision will 
be the creation of special provisions for copyright in 
films, prescribed by the Stockholm and Paris Acts 
and still completely lacking in the Netherlands legis- 
lation. In 1975 the Standing Committee for Copy- 
right Affairs of the Ministry of Justice presented a 
report and a draft bill which opted for the system of 
cessio le gis.7 

As the choice has been criticized in authors' and 
copyright-interested circles, it is not sure whether in 
fact this system will be adopted, or the system of pre- 
sumption of licensing or presumption of assignment 
introduced. 

Neighboring rights 

Statutory protection of performers, which is still 
lacking, is one of the options of the present Nether- 
lands Government. It seems probable that new statu- 
tory provisions would at the same time offer protec- 
tion to producers of phonograms and perhaps also 
to broadcasting organizations. In February 1980 
Parliament almost unanimously invited the Govern- 
ment to take steps with a view to the Netherlands 
becoming party to the Rome Convention of 1961, but 

to date the Government has not pronounced on the 
matter. Be that as it may, a bill on neighboring rights 
is expected, perhaps in 1981 or 1982. 

Some court decisions 

Works eligible for copyright 

(Copyright Act, Article 10, first paragraph) 

The Dutch Copyright Act protects "all writings" 
(Article 10, first paragraph, (i)). Thus, even writings 
without any personal character (for instance, tele- 
phone directories) enjoy protection, however in a 
somewhat restrictive way: they have to be published 
or destined for publication, and derivation or "bor- 
rowing" from the writing has to be proved by the 
plaintiff.8 

The Court of Appeals of Arnhem, September 17, 
1979, BIE  (Bijblad bij  de Industriele Eigendom) 
1980, p. 53 in re Stichting Nederlandse Top-401 
Kluwer, had to decide a case of alleged infringement 
by publication, on the part of the defendant, of the 
plaintiff's weekly "Top 40" list of popular melodies. 
The defendant published in its "Billboard" a list of 
50 top hits, compiled by itself, and mentioned in 
several columns the number of those hits in other top 
hit lists, including the Plaintiff's. The Court left unde- 
cided the question whether in that case "borrowing" 
from the written or printed lists of the plaintiff had 
taken place or not (the defendant claimed to have bor- 
rowed from other sources). The Court dismissed the 
plaintiff's claim on a different count: the type of pub- 
lication mentioned was judged — implicitly — not to 
constitute copyright-relevant reproduction. In this 
judgment, then, the copyright protection of writings 
without personal character was restricted further. 
The Court also refused the claim based on unfair 
competition, and the claim based on infringement of 
the plaintiff's registered trademark "Top 40": the 
registration was judged to be void for lack of distinc- 
tive character. 

Nevertheless, lists, directories and the like do 
enjoy restricted copyright protection as "works 
without personal character." It would seem true that 
the same applies to tables and forms. A small step 
further is the protection of chart paper but this was 
too far for the Amsterdam Court of Appeals. In its 
decision of February 21, 1974 (NJ 1975, 485, BIE 
1975, p. 71, in re Technicon Instruments IMeetpa- 
pier), the Court held that the words "all other wri- 
tings" in Article 10, first paragraph, of the Copyright 

7 Published by Staatsuitgeverij (State Printing Office), 
The Hague. 

s Cf. HR (Hoge Raad = Supreme Court) June 25, 1965, 
NJ (Nederlandse Jurisprudentie) 1966, 116, with note by 
Hijmans van den Bergh; Ars Aequi, 1966, p. 345, with note 
by Hirsch Ballin; and commented on by S. Gerbrandy in 
Copyright, 1968, p. 117. 
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Act, according to current idiom and according to the 
legislator's intention, referred to the writings of an 
author who, by means of readable symbols, presented 
his thoughts or other information, or at least had the 
intention of making something known to the public. 
Thus, the Court of Appeals expressed the opinion 
that copyrightability of a writing presupposed some 
thought and/or information "content" susceptible of 
communication to a reader. The subject matter of 
this case was chart paper, used in connection with 
measuring instruments, and this was deemed not to 
meet the requirements, since it did not contain any 
information until the arm of the measuring instru- 
ment had fixed the symbols on it. The Court also 
rejected the plaintiff's claim based on unfair competi- 
tion. 

Copyright in copies (exhaustion) 

(Copyright Act, Article 12, first paragraph) 

An interesting case relating to the concept of 
exhaustion was decided by the HR on January 19, 
1979 (NJ 1979, 412, with note by L. Wichers Hoeth, 
Auteursrecht,9 1979, p. 50, with note by J.H. Spoor, 
Ars Aequi, 1980, p. 311, with note by H. Cohen 
Jehoram (Poortvliet v. Hovener)). 

Rien Poortvliet is a well-known Dutch painter 
and illustrator. In 1976, Poortvliet concluded an 
agreement with the publishing firm Unieboek on the 
production of a calendar containing reproductions of 
thirteen of his paintings. Poortvliet ceded his copy- 
right to Unieboek for the reproduction of the pain- 
tings in the calendars and for the distribution of those 
calendars. 

Hovener did buy a number of calendars honestly. 
However, he did not just resell them, but mounted 
the individual reproductions on chipboard and sold 
them separately to the public in that form. 

The President of the District Court of Rotterdam 
refused an injunction against this conduct, consid- 
ering among other things that after the sale of the 
calendars the copyright was exhausted, and that 
Poortvliet and Hovener had not suffered damages 
since they had received payment (including Poort- 
vliet's royalities) through the sale of the calendars. 

The Court of Appeals of The Hague reversed that 
decision, considering that Hovener's action consti- 
tuted a new form of publication (openbaarmaking), 
which was a component of the exclusive right of 
Poortvliet alone. The Court of Appeals held that 
damage had been done to Poortvliet's interests since 
Hovener had frustrated Poortvliet's own prospects of 
using this particular method of exploitation. 

A petition for annulment was rejected by the 
Supreme Court. Hovener pleaded that Article 12 of 
the Copyright Act gave the author the exclusive right 
of "distribution of all or part of a work or of a repro- 
duction thereof, so long as such work has not 
appeared in print," and that the reproductions had 
been printed. This plea did not help Hovener, how- 
ever: the Supreme Court considered that the legal 
provision concerned did not apply to the case "since 
Hovener gave the reproductions forming part of the 
calendars — which are, according to their nature, 
only normally marketable during a short period 
before and in the year to which they apply — a diffe- 
rent form and put them into circulation separately." 

On the question of the right of the author to the 
distribution of copies, this judgment imposes a limita- 
tion of conclusions that could have been drawn from 
the not-uncriticized Supreme Court decision of Janu- 
ary 25, 1952 (NJ 1952, 95), ruling that the circula- 
tion of magazines in reading-cases could not be con- 
trolled by the copyright owner. For an evaluation of 
both judgments, and another Supreme Court deci- 
sion of December 18, 1953 (NJ 1954, 258 (Polak v. 
De Muinck), in which it was held that the right to 
(first) distribution applied to all copies), I refer to the 
recently-published English translation of J.H. Spoor's 
excellent thesis Copies in Copyright,10 and particu- 
larly pages 67 to 79. 

Public or non-public performance? 

(Copyright Act, Article 12, first and second paragraphs) 

The rights of the author include the exclusive 
right to "the public recitation, performance or 
presentation of all or part of a work or of a reproduc- 
tion thereof" (Article 12, first paragraph, (iii)). Article 
12, second paragraph, provides as follows, as a result 
of the 1972 law reform: 

A recitation, performance or presentation in a private 
circle shall be deemed to be a public recitation except where 
such circle is confined to relatives or friends, or to persons 
who may be assimilated to relatives or friends.. . 

These provisions have been disputed in two cases 
judged by the Supreme Court in 1979: HR March 9, 
1979 (NJ 1979, 341, with note by L. Wichers Hoeth, 
Auteursrecht, 1979, p. 72, Ars Aequi, 1980, p. 30, 
with note by H. Cohen Jehoram (Willem Dreeshuis v. 
BUMA)) and HR June 1, 1979 (NJ 1979, 470, with 
note by L. Wichers Hoeth, Auteursrecht, 1979, p. 73, 
Ars Aequi, 1980, p. 30, with note by H. Cohen 
Jehoram (BUMA v. De Zon)). 

The first case refers in particular to the legal term 
"circle (of) .. . relatives or friends, or ... persons 

9 Auteursrecht is the name of a quarterly, published by 
the Vereniging voor Auteursrecht (Dutch ALAI Group) 
since 1977. 

10 Volume 4 in the series Monographs on Industrial 
Property and Copyright Law, Sijthoff & Noordhoff, Alphen 
aan den Rijn, Netherlands, 1980. 
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who may be assimilated ..." The Willem Dreeshuis 
is a home for the aged. Billed by BUMA, the Dutch 
performing rights society, for the playing of radio 
music in common rooms in the home, the foundation 
started an action to ascertain the groundlessness of 
BUMA's claim. It was argued that homes for the 
aged were "family-replacing." 

BUMA won this case in all three instances. The 
Supreme Court put it that a "comparable circle" was 
to be understood in the sense that "between the 
persons concerned relations exist that are hardly less 
close than the relations within a family or between 
friends." Although approving the judgment, com- 
mentator Cohen Jehoram asks what comparable close 
relations could in fact be meant by the Supreme 
Court, if the relations between aged persons like 
those in the Willem Dresshuis were judged not to be 
close. It could be mentioned in passing that this 
Supreme Court decision is rather in line with the 
judgment of the German Federal Court of July 12, 
1974 (GRUR 1975, p. 33, in re Alters-Wohnheim). 

In the second case also the question of close rela- 
tions played a role, but it was not the central feature 
in the Supreme Court decision. BUMA sued the 
laundry company "De Zon" for permitting — with- 
out payment to BUMA — an employee to play a 
portable radio in a working hall.11 The following 
facts of the case were beyond dispute: 25 to 30 
persons were working in the hall, but owing to the 
distance between them and the noise of machines, the 
radio could be heard only by one or two people at 
low volume and by about four more people at high 
volume. 

BUMA won the case in the first instance,12 but 
lost it before the Court of Appeals and the Supreme 
Court. BUMA claimed in essence that any music 
playing in a circle wider than that of family, friends 
or similar constituted a public performance in terms 
of the law, but the Supreme Court rejected this view. 
It follows from the legal systems that a closed circle is 
not in itself a ground for considering a performance 
not subject to copyright. But from this legal system 
one may not draw the conclusion that any playing of 
music that can be heard by other persons should be 
subject to copyright regardless of whether or not the 
intention is to let others listen. The Parliament 
records did not, in the Court's opinion, bear out the 
view that the legislator wanted such far-reaching pro- 
tection for music copyright at the cost of individual 
latitude. It went on to say that, if somebody played 
music only for his own pleasure, the fact that other 

11 Similar cases have been judged in summary proceed- 
ings, with different results, by the President of the District 
Court of Arnhem, April 14, 1977 (NJ 1977, 295), and by the 
President of the District Court of Alkmaar, May 10, 1977 
(NJ 1978, 79). 

12 The same case was previously brought to court (and 
lost) by BUMA in two summary rulings: see Court of Ap- 
peals of The Hague, June 6, 1974 (NJ 1975, 53). 

people could hear that music would constitute a per- 
formance subject to copyright only if the person con- 
cerned had a professional or similar interest in having 
those other people listen to the music. Since BUMA 
had not argued that the employee in the case in point 
had such an interest, the claim was dismissed on the 
grounds that, under those circumstances, the employ- 
er was under no obligation to prevent the music from 
being played. 

The antinomy of "playing music only for his own 
pleasure," which cannot be considered subject to 
copyright "unless the person has some professional or 
similar interest," has been criticized by annotator 
Wichers Hoeth: does not playing music only for 
pleasure exclude per se such interest? Rob du Bois, 
commenting on the decision in Auteursrecht, 1979, 
p. 76, interprets this passage in the decision to mean 
that, if the defendant claims that he is playing only 
for pleasure, the plaintiff may allege that there is 
nevertheless some professional interest and, if the 
allegation is plausible, can win the case: read in that 
way, there is no contradiction in the judgment. 

Cohen Jehoram in his note in Ars Aequi takes the 
point of view that this was a bad case for a funda- 
mental procedure. Considering the decision rendered, 
this may be true, but if BUMA had won the case — 
which was, of course, its aim and hope — it would 
have been a most suitable case, since nearly all 
employers' objections to paying for music in working 
halls could then have been countered. In choosing 
this case BUMA was playing for high stakes — 
indeed a little too high, as it turned out. In the mean- 
time, as the commentators indicate, there will have to 
be more case law to teach us under what circums- 
tances a private person will be regarded as having a 
"professional or similar interest" in playing, and 
what circles may be considered comparable to family 
and friends.13 

Cable television: (separate) communication 
to the public? 

(Copyright Act, Article 12, first and fourth paragraphs; 
Berne Convention, Article llbis) 

A more or less fundamental cable television case 
in the Netherlands is now before the Supreme Court. 
I shall abstain from any comment on the decisions 
rendered by the lower courts and inform readers on 
the case itself, merely reporting the lower judgments. 

In fact, there are two cases. In both, the defen- 
dant is the (semi-public) foundation exploiting, under 

13 Such a "professional or similar interest" was 
apparently held to be present with regard to a tourist coach 
driver, and the passengers were judged not to be comparable 
to a family or friends, in a summary decision of the Presi- 
dent of the District Court of Arnhem, October 3, 1980 (not 
yet reported). 
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a government license, the central antenna system in 
the medium-sized community of Amstelveen, a 
suburb of Amsterdam. In the first case, the plaintiff is 
the Nederlandse Bioscoopbond, acting as assignee of 
the copyright in a Dutch motion picture, broadcast 
by Dutch television and transmitted by the defendant. 
In the second case, the plaintiffs are film production 
companies, six American and one French, copyright 
holders in motion pictures broadcast by Dutch, 
German and Belgian television companies and also 
transmitted by the defendant. The probable reasons 
for the initiation of twofold proceedings should not 
be discussed until the final decision has been ren- 
dered. In the meantime, the main judgments of the 
District Court and the Court of Appeals have been 
identical in both cases; differences on matters of 
detail seem to be of little importance here and will 
not be mentioned. Both the District Court and the 
Court of Appeals have rejected the claims of the 
plaintiffs. 

The ample considerations of the District Court of 
Amsterdam can be summarized as follows. The Court 
took the view that the law was silent on the question 
whether local cable television transmission was a 
communication (openbaarmaking) subject to copy- 
right. It appears from the decision that the Court 
considered the Berne Convention also to be silent on 
this point. Cable transmission, the Court states, is 
indeed "communication to the public"; communica- 
tion to the public does not presuppose a "new circle 
of the public." However, the Court goes on to say 
that one should consider whether separate communi- 
cation (openbaarmaking) is involved: separate or 
non-separate as provided in Article 12, fourth para- 
graph, of the Copyright Act. In that paragraph — 
not directly applicable in this case — the legislator 
has described some form of simultaneous communi- 
cation by the actual broadcasting organization as 
communication (openbaarmaking) not subject to 
copyright. In the opinion of the Court the question 
turns on whether in the case at issue, which is not 
regulated by statute, the communication should be 
considered "separate" and hence subject to copyright 
or "non-separate" in that same manner and hence 
not subject to copyright. 

Given this legal "silence," the Court therefore 
wishes — as it expressly states — to reach its judg- 
ment by means of analogies with well-regulated ques- 
tions, weighing up the interests of the parties con- 
cerned or, more broadly, weighing up the more 
general interests involved. 

With regard to analogies, the Court considers 
that, in Article 12, fourth paragraph, the legislator 
has opted for copyright freedom for some form of 
simultaneous cable transmission by the broadcaster. 
The case at issue concerns a kind of simultaneous 
transmission by the receiver. Analogy is possible, the 
Court says: one could speak of "reflection." 

Analogy is considered desirable after weighing up 
the interests concerned, the Court continues. In the 
Netherlands, local cable television is in fact a kind of 
public utility like sewerage, the collection of house- 
hold refuse and the supply of power. In more and 
more communities the maintenance of an individual 
antenna is being prohibited. This development serves 
several general interests. On the copyright owners' 
side there is also an interest, namely, an interest in 
royalties, which could be lost through cabling causing 
fewer "non-separate" communications; there is the 
interest of the film companies, losing payment for 
seats in cinemas by premature, frontier-crossing cable 
transmission. Those interests should not be neglected. 
But it should be possible, the Court states, to meet 
these interests sufficiently as soon as international 
deliberation between all the parties concerned has 
brought about the conclusion of new contracts better 
suited to the new situation in the mass media field. 

Besides — apparently referring to allegations by 
both parties — the Court gives some consideration to 
the relevance of the fact that Amstelveen could be 
deemed to be — or not to be — part of a "direct 
reception" zone for Belgian and German broadcast- 
ing organizations. The concept of the direct reception 
zone is not, according to the Court, a suitable cri- 
terion for distinguishing between communication 
subject and not subject to copyright. It depends on 
another criterion, that of the "normal antenna," 
which in fact does not exist, and it presupposes the 
relevance of a "new circle of the public," which rele- 
vance follows neither from the Dutch Copyright Act 
nor from the Berne Convention (as mentioned 
above). 

Quite unlike the rambling considerations of the 
District Court, the Court of Appeals needed few 
words to dismiss the claims of the plaintiffs. Sum- 
marily, considering that, "as far as is relevant in this 
case, there is no essential difference between the pro- 
visions of Article 12 of the Copyright Act and Arti- 
cle llbis of the Berne Convention," the Court agrees 
with the defendant that no separate communication 
has taken place under the circumstances outlined 
earlier. The Court of Appeals indeed assumes that 
the signals transmitted — including those of the 
Belgian and German broadcasting organizations — 
"were present in the ether in Amstelveen," and that 
any inhabitant of the community was technically able 
to receive the programs with an individual antenna; 
the fact that not every inhabitant of Amstelveen was 
aware of the ability is considered irrelevant. There- 
fore, the Court of Appeals concludes, the defendant 
did not address itself to a different public, but only 
provided technical facilities whereby the public might 
receive, or receive better, the broadcast television 
programs transmitted simultaneously by it without 
any cuts or additions. 



182 COPYRIGHT — MAY 1981 

The judgment of the District Court in this case 
(July 19, 1978) is reported in Auteursrecht, 1979, 
p. 10; the judgment of the Court of Appeals (June 12, 
1980) is published in Auteursrecht, 1980. 

Plagiarism? 

(Copyright Act, Article 13) 

Three interesting cases on alleged plagiarism, all 
decided in 1979, can be reported here. 

HR January 5, 1979 (NJ 1979, 339 with note by 
L. Wichers Hoeth in re Heertje c.s. v. Hollebrand 
c.s.) is the final decision in a "shortened" procedure 
that went on for more than eight years (having been 
preceded by a summary procedure!). 

The Supreme Court decision in this case is impor- 
tant at the outset for its clear reaffirmation that ques- 
tions of alleged plagiarism, and particularly the eva- 
luation of the original character of the works of both 
plaintiff and defendant, are to be resolved by the 
judge considering all the circumstances of the case; 
the consequence of this being that those judgments 
will be deemed to be in general a matter of fact- 
finding, and therefore unchallengeable in annulment 
proceedings. Paraphrased freely: the legal standard 
for unlawful plagiarism is necessarily somewhat 
vague; in questions like these reasonable men can 
form different opinions (words of Gerbrandy); the 
Supreme Court does not seek to be wiser than the 
judex facti and leaves a lot of power in the latter's 
hands. 

On the standards to be applied by the judex facti, 
the Supreme Court has added something to the statu- 
tory provisions. Article 13 of the Copyright Act 
states, as far as is relevant here, that there is 
plagiarism in so far there is ". . . any partial or total 
adaptation or imitation in a modified form, which 
cannot be regarded as a new and original work." The 
Supreme Court adds that the judge considering the 
case shall pay particular attention to the nature of the 
allegedly imitated work. 

In this case the Court of Appeals did so correctly, 
according to the Supreme Court. The importance of 
this criterion is obvious, since the works involved in 
the case were textbooks on economics for the same 
"market": students subject to the same official 
examination requirements. These requirements had 
been revised in the nineteen-sixties; Professor 
Heertje's book was the first book published according 
to these new requirements; the book by Hollebrand 
c.s. followed, and it did indeed show, in structure, 
presentation and terminology, and also on some 
details, more or less striking resemblances to Profes- 
sor Heertje's textbook. 

Nevertheless, the Court of Appeals — like the 
District Court — refused the claims.  Taking the 

nature of Professor Heertje's book into consideration 
and having consulted a commission of three experts 
in economics, the Court of Appeals decided as fol- 
lows (I have to summarize considerably):14 

(a) the method of presenting the subject matter in 
the form of models is new to a book intended 
for this market, but is as such not protected by 
copyright; 

(d) neither the allegedly original choice of topics 
nor the sequence in which they are treated are 
within the purview of copyright; 

(g)-(k) Heertje's textbook may be relatively origi- 
nal, compared with works intented for the same 
public, but its originality has also to be com- 
pared with the state of economic science in 
general, and in that respect is overestimated by 
him; 

(n) a passage on the "multiplier" in Hollebrand's 
book, which contains a mistake, could have 
been prefaced "looking now at Professor 
Heertje's book," which has the same mistake, 
and yet the treatment of the subject by 
Hollebrand c.s. was found "very different" 
from Heertje's and thus showed a different 
personal character; 

(p)-(s) the resemblance of a number of specific pas- 
sages in the books can for the most part be 
explained (and thus considered irrelevant) by 
the fact that both books have to present the 
subject matter as simply as possible, such need 
unavoidably restricting the possibility of choos- 
ing an original means of expression; 

(t) and (bb) on a few details the resemblance could 
not be explained in that way (see (p)-(s) above) 
but those details are considered to be of too 
little importance to justify Heertje's claims 
(injunction and damages). 

Arguments against these considerations of the 
Court of Appeals were rejected by the Supreme 
Court. The Supreme Court held that, although a 
method of presenting subject matter might be pro- 
tected by copyright in certain cases, the Court of Ap- 
peals could and indeed had come in the specific case 
to a different conclusion (a). The same applied to the 
choice of the topics treated (d). The Court of Appeals 
had rightly compared the alleged originality of 
Heertje's textbook with the general state of science, 
since the authors proceeded against might have been 
influenced by that (g)-(k). It was held to be a matter 
for the discretion of the Court of Appeals to judge 
whether some resemblances weighed less in the 
balance than the elements showing differences (n); 
(p)-(s). Even if a few "borrowed" passages remained, 

14 I refer the reader wishing to study the decision to 
the litterae given by the Court of Appeals itself on its deli- 
berations on this subject. 



CORRESPONDENCE 183 

courts are not bound, according to the Supreme 
Court, to grant an injunction against the book as re- 
quested, or to confirm the order to pay damages (t) 
and (bb). 

This last judgment in particular has been cri- 
ticized by Wichers Hoeth in his note; it has hitherto 
been generally accepted that, where there is copyright 
infringement, an injunction or at least compensation 
for damages (however small) should be granted. It 
could be argued that on this point the Hoge Raad left 
too much to the discretion of the lower courts. 

As was contended in the plea for annulment, the 
Court of Appeals did base its judgment of non-infrin- 
gement not — or not in the first place — on the ori- 
ginality of the Hollebrand book, but on the non-ori- 
ginality of the Heertje book with respect to the points 
of resemblance. This method of judging, although 
accepted by the Supreme Court, is also criticized by 
Wichers Hoeth. At least it is clear, in my opinion, 
that the Court of Appeals could have taken the 
opposite course and, having reached the conclusion 
of insufficient originality of the Hollebrand book, its 
judgment would then have been accepted by the 
Supreme Court also. 

One further element of the application for annul- 
ment, "particularly Dutch," should be noted. As 
mentioned earlier in this "Letter," Dutch copyright 
law protects not only original writings, but also non- 
original writings, in so far as "borrowing" can be 
proved. The Court of Appeals having judged that 
some "borrowed" passages did not constitute infrin- 
gement inasmuch as Heertje's passages lacked suffi- 
cient originality, the application for annulment 
argued that such originality was not required. 
Although this may be right, Heertje became, in the 
annulment proceedings, the victim of his prior posi- 
tion: before the District Court and the Court of 
Appeals he had consequently emphasized the ori- 
ginality of his textbook and based his action on that. 
The concept of "copying a non-original writing" was 
an unacceptable novum in the annulment proceed- 
ings. 

On March 6, 1979, the Court of Appeals of Arn- 
hem rendered a decision on the protection of a 
drawing style (decision in re Bruna v. Rolf, Auteurs- 
recht, 1980, p. 32 (with illustrations), BIE 1980 
(including the decision of the District Court)). 

Dick Bruna, the plaintiff, is a well-known illustra- 
tor and drawer who among other things makes books 
and other materials for young children. His drawing 
style (he uses "elementary" colors and thick outlines, 
while the persons in the drawings are nearly always 
shown facing forward and have disproportionately 
large heads and oval eyes) can be considered charac- 
teristic and is at least quite well known in the Nether- 
lands as being his — Bruna's — style. 

The defendant, Rolf, had produced materials for 
use in infant schools with drawings which, although 

differing in some minor respects, very much resem- 
bled the Bruna style. 

The essence of Bruna's claim was that his style as 
such should be protected by copyright. Both the Dis- 
trict Court and the Court of Appeals rejected this 
claim, in line with a decision of the HR of June 28, 
1946 (NJ 1946, 712 (Hummel statuettes)) and with 
Dutch legal authors on this subject. It followed, the 
Courts judged, from the text, the system and the pur- 
port of the Copyright Act that only an expression in 
a certain form can be subject matter of copyright; the 
District Court added that such work was also pro- 
tected against copying in somewhat modified forms 
under Article 13 of the Copyright Act, but — in the 
words of the Court of Appeals — copyright protec- 
tion is not available for a style as such, not even for 
the personal style of the author of a series of copy- 
rightable works. 

However, a number of the drawings by Rolf, 
representing the same subjects as drawings by Bruna, 
were judged to be infringing. It is not without 
practical and may even be of principal significance 
that, Bruna himself having singled out eight drawings 
as "examples" of Rolf's plagiarism, both Courts 
refused to condemn them as "examples": the judg- 
ments were expressly restricted to the drawings (or, to 
be more precise, to six and seven of them by the Dis- 
trict Court and the Court of Appeals, respectively). 

Bruna had claimed an alternative basis for his 
action: as his style as such was not protected by 
copyright, imitation of that style should be con- 
demned as a tort. On this basis the Court of Appeals 
was less reluctant than the District Court and granted 
an injunction against two more of Rolf's objects. The 
Court, thus agreeing in principle with the claim that 
the law of torts might supplement copyright protec- 
tion if the imitation of style, while not an infringe- 
ment of copyright, was "needlessly gross" and likely 
to confuse the public, regarded those objects as 
meeting that standard. 

One more case of style imitation was judged by 
the President of the District Court of Amsterdam in a 
summary ruling on November 1, 1979 (Auteurst-echt, 
1980, p. 13, BIE 1980, p. 98, with note by D.W.F.V. 
(Henneman case)). The plaintiff Jeroen Henneman 
had made some twelve pencil drawings, illustrating 
the adventures of "walking" sheets of paper. Henne- 
man was invited by the advertising agency of a com- 
pany selling reprography machines to provide such 
drawings for an advertising campaign, but he refused. 
After that, the agency asked another artist, André 
Thijssen, and found him willing to deliver pencil 
drawings on a similar theme, using a more or less 
similar style. 

Style protection under copyright law was denied 
in this judgment also, indeed even in a more formal 
way: Henneman alleged that "elements of style and 
form" had been copied from his artistic work; but 



184 COPYRIGHT — MAY 1981 

only the copying of one or more separate, individual- 
ized works (objects) could lead to an injunction, and 
the President noted that such copying had not been 
alleged. In this case the action was also refused in so 
far as it was based on the alternative ground of a tort: 
it seems that the President, like the Arnhem Court of 
Appeals, recognized the standard of "needlessly gross 
imitation," but this time the standard was not met, in 
view of the similarity of Thijssen's contentious draw- 
ings to the style used by him before and also in view 
of the character of the campaign on reprography 
machines, copying paper sheets on paper sheets. 

Destruction of art works and moral rights 

(Copyright Act, Article 25; Berne Convention, 
Article 6bis) 

In December, 1973, the newspapers reported the 
payment of Fl. 25,000 by the Dutch postal authorities 
to the painters of a mural in the Amsterdam tele- 
phone office that had been painted over and thus des- 
troyed by order of the manager. That case was settled 
out of court. 

Two other cases of destruction of art works in the 
last decade15 have led to court decisions. 

The first case, decided by the HR on March 21, 
1975 (NJ 1975, 410 (Miletic v. Municipality of Ams- 
terdam)) deserves a brief mention. In this case, it was 
understood by both parties that the destruction of 
sculptor Miletic's art works by employees of the 
municipality, who cleared his house by public order 
during his absence, was in principle a violation of his 
rights. However, the municipality, having "loaned" 
the house to Miletic subject to the condition of uni- 
lateral notice of termination and clearing, had stipu- 
lated non-liability for any damage done during clear- 
ing. The case turned on whether the clearing had 
been carried out so roughly, without any careful 
supervision (all Miletic's works had been thrown into 
rubbish skips), that the non-liability proviso could be 
considered inapplicable. Miletic won the case. 

The other case was decided by the Court of Ap- 
peals of Amsterdam on June 16, 1977 (NJ 1978, 218, 
Auteursrecht, 1978, p. 30, BIE 1979, p. 124 in re 
Koetsier v. Schiphol). Plaintiff Hans Koetsier, an 
Amsterdam artist, had made, on a commission from 
KLM, the Dutch airline, a somewhat abstract 
wooden wall decoration in a room rented to KLM in 
the Schiphol Airport Building. In 1972 KLM moved 

15 One more case, Reijers/Patrimonium, decided by the 
Court of Appeals of Amsterdam, annulment refused by the 
HR on June 22, 1973 (NJ 1974, 61, with note by B. Vach- 
ter), concerned the transfer of a statue from the front of a 
school building, together with the transfer of the school 
itself, to another building in a way not acceptable to the 
heirs of the sculptor. They won the case. The judgment was 
based primarily on contractual rights rather than on 
statutory moral rights. 

to new buildings, leaving the wall decoration behind 
in the Schiphol Airport Building. Employees of the 
airport authority removed the decoration during the 
reorganization of the building and it deteriorated. 

The decision of the Court of Appeals of Amster- 
dam merits special attention in view of the indirect 
application of Article 6bis of the Berne Convention. 
In 1972, at the time of the loss, the Netherlands 
Copyright Act did contain a provision against modifi- 
cation of the work, but not explicitly against "any 
distortion, mutilation or other modification of the .. . 
work which would be prejudicial to [the] honor or 
reputation [of the author]," as (already) defined in 
the Rome version of Article 6bis of the Berne Con- 
vention (to which the Netherlands have been party 
since 1931) and as contained expressly in the Nether- 
lands Copyright Act since the 1972 law reform. 
Could Koetsier thus invoke the express protection of 
Article 6bis of the Berne Convention? The Court 
decided that he could, albeit not granting him — a 
Dutch citizen — the direct benefit of the Convention, 
but deducing from the history of the 1931 copyright 
law reform (in connection with the ratification of the 
Rome Act) that the Dutch legislator had supposed 
that all the moral rights specified in the Convention 
were embodied in the Dutch Act — which was the 
way in which the latter Act should be construed. 

For all that Koetsier lost the case. The Court con- 
sidered that the words "distortion, mutilation or 
other modification" were not restricted to intentional 
acts, but nevertheless excluded human acts causing a 
modification in natural or man-made subject matter, 
if the modification was neither intended nor antici- 
pated. 

This proved in the course of the proceedings to 
have been the situation. The decoration, on wooden 
boards, had had to be moved from the room after the 
departure of KLM and had immediately warped. 
Deterioration, then, not destruction. Koetsier had not 
brought forward sufficient evidence to conclude that 
Schiphol were able and bound to prevent this deterio- 
ration. Koetsier's case which in essence was that any- 
body — under common law, if not under copyright 
law — should be obliged to "keep their hands off" 
art works belonging to another, came to grief even on 
matters of fact: KLM, although its relations to Schip- 
hol entitled it to take the decoration away, had aban- 
doned it; the Schiphol authorities and employees 
might reasonably have thought that the work con- 
cerned — containing the letters K, L and M — had 
been made by KLM's own design department; thus 
the Schiphol officials might just as reasonably have 
thought that the work had been abandoned by the 
owner of both the material object and the copyright 
in it. The general obligation to notify the artist on the 
removal of a unique work of art was not accepted by 
the Court, at least not where the art work had been 
connected both materially and aesthetically with a 
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certain environment; in such cases the artists would, 
the Court of Appeals pronounced, have to accept as a 
rule that, on the disappearance of the environment, 
their works would have to share the same fate. 

Rights in portraits 

(Copyright Act, Article 21) 

Four Supreme Court decisions have now been 
mentioned, all of them rendered in 1979. Indeed, 
after many years of silence, 1979 produced an ex- 
traordinary number of decisions by our highest court 
on copyright matters. A fifth 1979 decision concern- 
ed the rights in portraits. 

Article 21 of the Copyright act — summarized — 
entitles any portrayed person to oppose publication 
of his portrait, provided there is reasonable interest 
on the part of the plaintiff. The mere fact that this 
provision in favor of portrayed persons happens to 
be included in the Copyright Act is not sufficient 
ground to mention the next case in the columns of 
this review. However, the decision did also have to do 
with the status of performers, as did the decision con- 
cerning Article 21, of the HR, January 16, 1970 (NJ 
1970, 377 (ja zuster, nee zuster) commented on by 
Gerbrandy in Copyright, 1972, p. 79). In the 1970 
case the notion of "portrait" was at issue. In the 
1979 HR decision, January 19, 1979 (NJ 1979, 383, 
with note by L. Wichers Hoeth, BIE 1979, p. 163, 
Auteursrecht, 1979, p. 52 (summary) with note by 
J.H. Spoor), the notion of the "reasonable interest," 
in particular that of the performer, was at issue. 

In preceding decades, lower courts had already 
accepted unanimously the view that not only a moral 
but also a financial interest could constitute reasonable 
interest within the meaning of Article 21. Thus, it has 
been decided many times that popular performers 
and football players may prohibit publication of their 
portraits without their consent, in cases where the 
publication would serve advertising purposes. 

In the 1979 case, the question was whether the 
Supreme Court would be inclined to adopt the notion 
of financial interest, and whether it would extend 
somewhat the rule worked out by the lower courts, so 
that performers should have a reasonable interest not 
only where portraits were used in commercial adver- 
tisements, but also where they were used in a book, 
published in the normal, commercial way. The six 
plaintiffs had performed in a television play, T 
Schaep met de vijf Pooten, as the case itself is called. 
They had been portrayed in their roles with their 
consent, but that consent could not be construed as 
including permission to exploit the pictures in the 
form of a book. Thus the open question was whether 
they had a reasonable financial interest in opposing 
that exploitation. 

The plaintiffs won their case in all three 
instances. Indeed the Supreme Court accepted the 
concept of "financial interest," even in the broad 
sense. The Supreme Court referred expressly to social 
developments in this area. If the popularity achieved 
by a person practising his profession becomes such 
that commercial exploitation of that popularity is 
possible by any means of publication of his portrait, a 
reasonable interest may be considered present. The 
interest of such portrayed persons — the Supreme 
Court continues — in sharing in the profits of such 
exploitation by way of their ability to prevent publi- 
cation of their portraits for commercial purposes 
without payment is a reasonable interest. 

I have quoted these sentences as literally as pos- 
sible, in order to show how they solve some ques- 
tions, but also raise new ones. The first is of course 
the question whether this notion of "cash-exchange- 
able popularity" will still be accepted if magazines, 
not to mention newspapers and other journals, are 
concerned. The District Court and the Court of 
Appeals in the Schaep case referred expressly to 
some line that should be drawn to limit the interests 
of (illustrated) news services. Of course, an exact line 
would be hard to draw, but in this case the illustrated 
book was in any event considered to be on the wrong 
side of the hypothetical line. There is no reference to 
this news service aspect in the Supreme Court deci- 
sion. The Supreme Court seems to be inclined to fol- 
low practices in whatever way they develop or do not 
develop, and in any case it does not exclude develop- 
ment in the direction of "exclusive" portrait business 
between popular persons and the mass media. 

A second question is whether a reasonable finan- 
cial interest, accepted as such, allows publication to 
be opposed outright, or whether the portrayed person 
should accept a "reasonable" fee, corresponding to 
accepted practice in the field concerned. This ques- 
tion was not raised in the Schaep case, since the six 
plaintiffs had asked not for an injunction against the 
publication of their portraits but only for financial 
compensation. Even though something could prob- 
ably be found in the words of the Supreme Court that 
favored the latter view,15 I have little doubt that the 
financial interest of the portrayed star or sportsman 
would entitle him to prohibit a commercial publica- 
tion of his portrait in which he would "share," com- 
pletely, in so far as he can argue that he can secure 
(better) remuneration from another party only by 
granting exclusive rights to that party. Contracting 
for the exclusive commercial use of portraits is a 
known practice, and it does not seem to be "unrea- 
sonable." 

16 Judging in that sense (in a summary proceeding): 
President of the District Court of Utrecht, January 16, 1980 
(NJ 1980, 481), in a case concerning a book on the Ajax 
Amsterdam Football Club and its players. 
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Book Reviews 

Urheber- und Verlagsrecht, by Eugen Ulmer. Third, revised 
edition. One volume of 610 pages. Springer-Verlag, 
Berlin, Heidelberg, New York, 1980. 

Since its first publication in 1951, the handbook of Pro- 
fessor Eugen Ulmer has become a standard work of copy- 
right literature, both in the field of legal theory and of legal 
practice, not only in the Federal Republic of Germany and 
other German-speaking countries, but increasingly at the 
international level too. The second edition followed in 
1960; the third edition, however, has been delayed by a 
number of changes and new institutions successively intro- 
duced in the field of copyright both in the Federal Republic 
of Germany and at the international level. A new law on 
copyright and neighboring rights was promulgated in the 
Federal Republic in 1965, along with a law on the adminis- 
tration of the rights concerned; through the Rome, Phono- 
grams and Satellites Conventions the international protec- 
tion of neighboring rights was established; the two major 
international copyright conventions were fundamentally 
revised; new problems arose owing to rapid developments 
in technology, and centered increasingly also on provisions 
governing authors' contracts. This dynamic development, 
however, whilst delaying the publication of an all-embracing 
reference book on copyright and neighboring rights, quite 
naturally increased at the same time the need for and expec- 
tation of a revised new edition of Professor Ulmer's work, 
dealing with all aspects of the subject in an up-to-date 
manner. The considerably enlarged and revised third edition 
is now available, filling a gap in copyright literature. 

Professor Ulmer's work offers a global approach to 
copyright and neighboring rights. The author considers 
equally legal philosophy and practice, national legislation 
and international protection of rights, the existing body of 
relevant provisions and attempts to cope with new problems 
of development which challenge the law of copyright and 
neighboring rights. 

In a broadbased introduction we find a general analysis 
of the institution of copyright and its relationship with other 
contiguous fields of law, such as the domain of so-called 
neighboring rights, of industrial property rights, labor law, 
personal rights in general, or protection against unfair com- 
petition. The subsequent chapter on the fundamentals of the 
subject reveals its historic, comparative, international and 
philosophic aspects. In the latter context special mention 
should be made of Ulmer's monistic concept of copyright, 
according to which it is a unitary right of manifold moral 
and economic content — the source of special powers 
derived from it in the form of specific but interdependent 
rights, rather than being merely the sum of a number of self- 
contained authors' rights. According to the monistic concept 
the so-called moral rights are not independent rights either, 
supposedly granted to the author in addition to his econom- 
ic rights, but rather the necessary offspring of copyright as 
an integral entity, manifesting an important feature of its 
very nature. 

The following chapters (2 to 7) are devoted to detailed 
analysis of the categories of protected works, the scope of 
authors'  rights, the  limitations  on  copyright, the term  of 

protection, the problem of the public domain, and the 
inheritance and transfer of copyright, with a thorough exa- 
mination of both the general and special rules on authors' 
contracts which takes up about one-fifth of the entire book. 

Professor Ulmer also considers, in every field which he 
examines, new problems generated by recent developments. 
A few examples: as regards works, he advocates the rele- 
vance of copyright protection to original computer pro- 
grams. In the field of special rights deriving from copyright 
he is of the opinion that cable distribution of broadcast 
works constitutes a separate restricted act unless it is limited 
to a single house or a group of neighboring buildings. A 
separate part is reserved in the new edition for the category 
of rights entitling the author only to remuneration (without 
the right of authorization), in the context of droit de suite 
and the public lending right. As regards the limitations im- 
posed upon copyright, complete analysis is made of all 
aspects of reproduction for private use, with regard to 
reprographic reproduction as well as "home taping." In 
connection with the transfer of authors' rights, Ulmer 
sharply distinguishes between assignment of copyright 
(which is not compatible with the monistic concept of copy- 
right, recognizing the author's right as inseparably merged 
with the substance of moral rights) and the granting of 
rights to use the work in specified ways. Ulmer pays particu- 
lar attention to provisions protecting the interests of the 
authors in connection with authorized uses of their works, 
and, besides traditional forms of authors' contracts, devotes 
increased space to contracts for broadcasting and for 
cinematographic adaptation, respectively. He likewise goes 
into detail on the rights of authors creating works under a 
contract of employment or commission. The part of the 
book dealing with collective administration of rights has 
also been considerably enriched in the new edition. 

Chapter 8 deals with neighboring rights, synoptically 
considering the national and international development, 
with regard also to the European Agreements in the field of 
broadcasting. 

The last two chapters (9 and 10) offer a particular 
survey of civil and penal remedies for infringements and 
contain an analysis of delicate copyright aspects of distraint. 

Covering all the subject matter dealt with in his book, 
Professor Ulmer gives an annotated survey of legal litera- 
ture, as regards both German and foreign authors. Through- 
out his book, he gives further references to works relating 
to each special aspect in question; thus the reader is enabled 
to pursue the study of the subject. An informative survey of 
foreign laws depicts how national legislations develop in the 
field considered. Exact references to pertinent articles of 
laws and conventions help us to find our way easily through 
the relevant legal sources. Reference is also made to docu- 
ments elaborated under the auspices of WIPO and Unesco, 
whenever appropriate. Plenty of illustrations selected from 
relevant case law demonstrate how the law is being imple- 
mented and actually adapted to changing needs. The interest 
in the new edition of Professor Ulmer's work will certainly 
further increase after its publication, even beyond the limits 
of German-speaking countries. 

G.B. 
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Calendar 

WIPO Meetings 

(Not all WIPO meetings are listed. Dates are subject to possible change.) 

1981 

May 25 to 29 (Geneva) — Berne Union and Universal Copyright Convention — Group of Independent Experts on the Impact 
of Cable Television in the Sphere of Copyright (convened jointly with Unesco) 

June 15 to 26 (Geneva) — Permanent Committee for Patent Information (PCPI) — Working Gronp on Search Information 

June 29 to July 1 (Bogota) — Committee of Experts on Means of Implementation of Model Provisions for National Laws on 
Intellectual Property Aspects of the Protection of Expressions  of Folklore  in the  Latin-American  and  Caribbean  States 
(convened jointly with Unesco) 

June 29 to July 3 (Geneva) — International Patent Cooperation (PCT) Union — Assembly (Extraordinary Session) 

September 7 to 10 (Geneva) — Permanent Committee for Patent Information (PCPI) — Working Group on Patent Infor- 
mation for Developing Countries 

September 10 to 18 (Geneva) — Permanent Committee for Patent Information (PCPI) — Working Group on Planning 

September 24 and 25 (Nairobi) — Treaty on the Protection of the Olympic Symbol — Diplomatic Conference 

September 28 to October 24 (Nairobi) — Revision of the Paris Convention — Diplomatic Conference 

October 19 to 23 (Kingston) — Regional Seminar on Copyright for English-speaking Caribbean States (convened jointly with 
Unesco) 

November 9 to 13 (Geneva) — Permanent Committee for Patent Information (PCPI) and PCT Committee for Technical 
Cooperation 

November 11 to 13 (Geneva) — Rome Convention — Intergovernmental Committee (convened jointly with ILO and Unesco) 

November 16 to 24 (Geneva) — Governing Bodies (WIPO General Assembly, Conference and Coordination Committee, 
Assemblies of the Paris, Madrid, Hague, Nice, Lisbon, Locarno, IPC, PCT, Budapest, TRT and Berne Unions; Confer- 
ences of Representatives of the Paris, Hague, Nice and Berne Unions; Executive Committees of the Paris and Berne 
Unions; Committee of Directors of the Madrid Union; Council of the Lisbon Union) 

November 26 to 28 (New Delhi) — Regional Seminar on Copyright for Asian and Pacific States (convened jointly with 
Unesco) 

November 30 to December 7 (New Delhi) — Berne Union — Executive Committee — Extraordinary Session (sitting together, 
for the discussion of certain items, with the Intergovermental Committee of the Universal Copyright Convention) 

December 7 to 11 (Geneva) — International Patent Classification (IPC) — Committee of Experts 

UPOV Meetings 

1981 

June 2 to 4 (Wädenswil) — Technical Working Party for Vegetables 

June 23 to 25 (Edinburgh) — Technical Working Party for Agricultural Crops 

September 22 to 25 (Wageningen) — Technical Working Party for Fruit Crops 

October 6 to 8 (Antibes) — Technical Working Party for Ornamental Plants 

October 13 (Geneva) — Consultative Committee 

October 14 to 16 (Geneva) — Council 

November 9 to 11 (Geneva) — Technical Committee 

November 11 to 13 (Geneva) — Administrative and Legal Committee 
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Other Meetings in the Field of Copyright and/or Neighboring Rights 

Non-Governmental Organizations 

1981 

International Federation of Producers of Phonograms and Videograms (IFPI) 
Council — June 2 and 3 (Copenhagen) 

Internationale Gesellschaft für Urheberrecht (INTERGU) 
Congress — September 21 to 25 (Toronto) 

International Federation of Actors (FIA) 
Executive Committee — September 23 to 25 (Copenhagen) 

1982 

International Literary and Artistic Association (ALAI) 
Study Session — April 26 to 30 (Amsterdam) 
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